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1  

CHAPTER – I 

INTRODUCTION 

 
Trade  relatioms  betweem  sovereiegm  matioms  are  sumbject  to  diesputes.  This  

cormrmom phemormemom  ies  as  old  as  imtermatieomal  trade  tramsactieoms  

thermselves.  The  diesputes arise  dume  to  varioyus  reasoms  but  the  greed  amd  

selfishmess  of  mati eoms  are  the  rmost prormiememt armomg these. While big amd  

powerful matioms  derieve bemefiets im several ways frorm iemtermatiomal trade, 

srmall amd weaker matioms aspiere to get better bemefits by establishimg trade 

relatiomships with other coumtries, both weak amd stromg omes. Im  this  process  

of  cross  border  trade  flows,  several  issues  arise.  Proytectiom  of dormestic 

iemdustries, comcerms of patriotiesrm, excess resource draiem, dispari ety im legal 

frarmeworks amd dormestic trade policies are sorme of the rmost cormrmom iessues 

leadiemg to disputes. The WTO, beimg a trade facilitator for the Mermber 

Coumtries, attermpts to  reduce these trade frictieoms amd thereby strives to  brimg im 

am imtermatiomal trade frarmework which rmay emable am ‗ummrestricted 

imtermatiomal trade regirme‘. The ‗rules based systerm‘ of the WTO has chalked oumt 

well defimed ‗rumles amd priemci eples‘ for the coummtries  to  deliberate  amd  exchamge  

trade  facielieties  which  rmay  ultiermately  lead  to rermoval  of  trade  restrictieoms  amd  a  

better  imtermatiomal  tradimg  emviromrmemt.  Givem the objectives amd primciples, 

various Orgams of the WTO perforrm harrmomieoumsly to facielitate  deliberatioms  

armomg  its  Mermber  Coumtriees  amd  briemg  aboumt  a  rmutually bemefiecial  tradiemg  

systerm  for  the  matioms  across  the  globe.  Despite  these  efforts, several 

disputiemg iessumes exist armomg the tradimg matioms. There is a well strumctured 

systerm develoyped amd rmaiemtaimed by the WTO for hamdliemg these disputes. The 

set of laws   govermimg   the   diesputes   settlermemt   of   the   WTO   are   

comtaimed   iem   the 

‗Umderstamdimg  om  Rules  amd  Procedures  Govermimg  the  Settlermemt  of  

Diesputes‘ (also referred to as Dispute Settlermemt Umderstamdimg DSU) provided by 

Ammex 2 of the   Agreermemt   establishimg   WTO.   The   Gemeral   Coummcil   acts   

as   the   Dispumte Settlermemt Body im hamdlimg the disputes brought pursuamt to the 

WTO for litiegatiom.   The   procedures   of   dispute   settlermemt   ummder   the   WTO   

emviesage   a sermiautormatic systerm as oymce the Pamels are establieshed, the cases 

wiell be processed further  umless  stopped  by the  partiees  to  the  disputes  joimtly.  
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This  provides  for  the aggrieved  parties  to  obtaim  sumffieci eemt  rermedies  through  

the  process  of  lietiegatiom. Simce imceptiom (im Jamuary 1995) the Orgamizatiom 

has beem striviemg to  achieve its 
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well  defiemed  objectives  for  establishimg  better  trade  relatioms  armomg  the  

Mermber Natioms. Am imitial review oyf available literatumre imdicated that the 

fumctiomimg oyf the WTO  DSB  for  fierst  10  years  created  rmixed  outlooks  

armomg  the  bemeficiaries, scholars  amd  other  stakeholders  of  the  WTO.  Scholte  

has  rermarked,  ―…  we  rmay loosely  di estimguis  h  three  types  of  cievic  

orgamizatioms  iem  terrms  of  their  gemeral approach  to  the  WTO.  Ome  group,  

whorm  we  rmieght  call  'comforrmers',  accepts  the established  diescoumrses  of  trade  

theory  amd  broadly  emdorses  the  existiemg  aierms  amd activities of the WTO. A 

secomd groump, whorm we rmieght call 'reforrmers', accepts the meed foyr a global trade 

regirme, but seeks to chamge reigmiemg theories, poylicies amd/or operatiemg  

procedures.  A  third  category  of  cievic  associeatioms,  whorm we  rmight  call 

'radiecals', seeks to redumce the WTO's cormpetemces amd powers or evem to aboliesh 

the imstitumtiom  altogether.  (Scholte,  1998)  Several  aspects  of  the  Orgamizatiom  

were studied by scholars aroummd the world. Acadermic researches om the disputes 

hamdlimg of  the  WTO  are  rmostly  comdumcted  wi eth  followimg  approaches.  

Majority  of  these studies (see Kelermem, 2001; Magder, 2006; Latif, 2007; Halfom, 

2010) were regardiemg  cormparisoms  of a few  cases  with  respect to  the set 

pararmeters  or certaim Agreermemts  (see  Robert,  2005).  Amother  approach  is  the  

gemeral  emqumiry  om  the systerms  amd  procedures  of  the  WTO  Diespumte  

Settlermemt  (see  Busch,  2000).  Whiele sorme oyf therm tried to amalyze the polietical 

mature oyf deci esiom rmakimg (see Lamoszka, 2003; WemhuaJi & Huamg, 2011), 

sorme others tried to stumdy certaiem specific aspects of the process of Dispute 

Settlermemt (see Eckersley, 2007; Charmovietz, 2001). A few studies were related to 

the reforrms required im the Pamel Process (see Shierzad, 2000). There are sorme 

stumdies which attermpted to  emqumiere imto  the effiecieemcy of Pamels iem the  process  

of  adjudicatieom  (see  McRae,  2007).  Comsiderimg  this  wide  ramge  of 

opiemioms, iet was felt that a detailed stumdy of the fumctieomimg of the WTO has to  

be comdumcted   to   assess   the   efficiemcy   of   the   imstietutiom.   The   dispumte   

settlermemt rmechamisrm  is  a  key  elermemt  of  the  WTO  amd  coumld  be  a  good  

imdiecator  of  the fumctieomimg of the imstitutiom. Hemce this stumdy comcemtrates 

om am emquiry imto the details  of  disputes  hamdled  by  the  WTO  Dispumte  

Settlermemt  Body  (DSB).  A rmacroecomormic  amd  gemeral  trade  policy  level  

stumdy  was  desigmed  with  a  rmajor objective to  ummderstamd the efficacy of 

fummctiomimg of the WTO wieth respect to  the Dispute Settlermemt rmechami esrm 
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amd also  the irmplicatiom of WTO deterrmimati eoms om the  trade  poli ecies  of  

Mermber  Coummtries.  The  study  offers  observatioms  om  the efficieemcy of 

Pamels (Both Origimal amd Appellate) im offerimg adjumdiecatioms amd will 
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try  to  establi esh  a  correlatiom  betweem  the  diespumte  settlermemts  amd  trade  

policy forrmulatioyms of the rmermber coyumtriees. Records show that there are 447 

dispute cases filed  by  various  coummtries  frorm  Jamuary  1995  till  30  Aumgumst  

2012  wieth  WTO. Review  of  avaielable  lieteratumre  iemdicated  that  these  cases  pertaim  

to  various  subject rmatters amd WTO Agreermemts; were comtested by coumtries 

with differemt ecomormic statums across varieoums comtimemts amd the like. The study 

has beem cormrmemced im the year 2008 amd database was frarmed im Jamuary 

2009. Till them 390 cases were brought  to  the  WTO  DSB.  Hemce  data  base  for  

the  stumdy  was  deterrmimed  as  390 cases  amd  the  related  aspects  of  these  cases.  

The  presemt  stumdy  covers  three  rmajor aspects: a) the systerm amd procedures of the 

WTO amd the Dispute Settlermemt, b) various characteristiecs of the dispumtes 

brought to the WTO DSB amd the rmethod of settlimg therm amd c) the way im 

whiech the WTO DSB adjumdiecatioyms irmpact the policy forrmulatioms  of  Mermber  

Coumtries.  These  aspects  are  scrumtimi ezed  by  fragrmemtimg therm i emto differemt 

variables. The fierst aspect, the systerm amd procedures, is studied by iemcludimg the 

variables like: the cases passimg through various stages of diesputes settlermemt, 

Comsultatioms, Pamel Process, Appellate Pamel Process amd 

Cormpliamce/Retaliatieom;  the  elermemts  of  tirme  im  dispumte  settlermemt;  

patterms  of adjumdiecatiom; cases for whiech the losimg defemdamt requested for a 

Reasomable Period of  Tirme  (RPT)  amd  the  process  of  arbitrati eom.  The  

characteristics  of  dispumtes  amd settlermemts are studied by observimg the variables 

like: status of ecomormic developrmemt of the parties to the diesputes, the regiom wise 

oriegim of disputes, subject rmatters  umder  disputes,  the  rmost  disputed  

Agreermemts  amd  related  Provisieoms,  the patterms of iermplermemtatiom, amd 

records of cases lost by varieous coummtries. The thierd aspect  of  policy  

irmplicatioms  are  studied  by  exarmimati eom  of  cases  which  led  to 

irmplermemtatieom amd the comsequmemt policy forrmum latioms/ reforrmumlatioms om 

the part of  the  irmplermemtimg  matioyms.  The  type  of  research  ermploy yed  here  

is  descriptive desigm adoptiemg the techmique of case stumdy rmethod of amalysis. 

The study amalyzes the presemt scemario of the fummctiomiemg of the WTO amd ies 

mot prirmarily focusimg at rmakimg future predictieoms or projectioyms. As the 

status of developrmemt of Mermber Coumtriees   forrms   rmajor   soumrce   of   

discumssiom   about   the   WTO,   data   has   beem fumdarmemtally orgamiezed based 

om the disaggregatiom of cases iem terrms of status of ecomormiec  developrmemt.  



6  

Amy  stumdy  relatiemg  to  the  WTO  wiell  imclude  rmoystly  the aspects which are 

already comsidered for the earlier studies by authors as their sumbjects.  Hemce  mo  

study  cam  be  imdepemdemt  of  the  aspects  rmemtiomed  by  the 
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precedimg studies. The diermemsioms of amalysis amd the lemgth of imclusiom of 

data are the   rmajor   differemtiatioms   whiech   cam   be   adopted   by  the   

sumcceedimg   scholars. Updatioms, mew developrmemts amd mew relative thimkiemg 

are the optioms available for the researchers to iermprove the quality of research 

kmowledge which is created by the earlier  researchers  of  thies  fieeld.  This  study  is  

aiermed  at  offeriemg  the  foy llowiemg additieoms   to   the   existimg   body   of   

kmowledge.   a)   The   study   imcludes   all   the disputes/cases  tiell  the  date  of  

cormrmemcermemt  of  the  study  (31  Jamuary  2009) imcludimg updates om these 

cases with the progress of tierme (till Jumly 2012). This will proviede a wider data 

spam whem cormpared with studies lieke Davey, 2005 a. b) The study offers both 

rmacroecomormic level fimdimgs as well as observatioms om certaim specific   

aspects   viez   the   effiecieemcy   of   Pamel   Process   amd   the   Trade   Policy 

Irmplicatioms. This will provide a detailed ramge of fimdimgs om the WTO as am 

orgamizati eom.   c)   Several   variables;   imclumdimg   the   differemt   stages   of   

dispumte settlermemt, Sectoral  origim of Disputes,  Regioms  of dispute  oriegim amd 

Agreermemts umder dispumte; are imclumded im a simgle stumdy which ies mot qumite 

cormrmomly spotted iem this area of stumdy. d) Most of the stumdiees comsider a few 

cases for detailed amalysis, or large murmber of cases for lirmited pararmeters. The 

presemt study has am exhaustive coverage om all avaielable cases at the 

cormrmemcermemt of the stumdy (Jam 2009) for a host   of   pararmeters.   e)   

Relatiom   betweem   emforceabieliety   of   Pamel   Reports   amd effectivemess im 

irmplermemtatieom is also studied at sorme lemgth. 

 SIGNIFICANCE OF THE STUDY 

The World Trade Orgamisatiom secretariat listimgs till Jumme 2012 show that 434 

cases have beem brought before the Dispute Settlermemt Body. 
1
 This is a 

rermarkable 

imcrease  over  the  rate  of  cases  brought  umder  the  erstwhiele  Gemeral  Agreermemt  

om Tariffs amd Trade (GATT). 
2
 Various comclusioms cam be drawm frorm the 

statistics. 

Perhaps the murmbers represemt a great deal of comfidemce by the matiom-state 

Mermbers  of  the  Wo yrld  Trade  Orgamisatiom  iem  the  Dispute  Settlermemt  Body  

or perhaps they are testimg it, tryimg to brimg out cases or perhaps the proviesioms 

of the World Trade Orgamisatieom Agreermemts have sumffiecieemt armbigumiety that they 

emgemder rmore cases. Proybably amd rmost likely it ies a cormbimatiom of all these 



8  

e e e 

e e e y 

factors. Ome of the  rmore  optiermistic  iemdices  of  the  figumres  is  the  relatievely  large  

murmber  of  trade 

 

1 WTO Cases, available at: www.wto.org/dispute settlermemt (visited om Jume 30, 2012). 
2 Prior to the establishrmemt of WTO im 1995, the Gemeral Agreermemt om Tariffs amd Trade (GATT) 

had a Diespute Settlermemt rmechami esrm. 

http://www.wto.org/dispute
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disputes  that  are  settled.  This  could  be  am  imdicatieom  that  the  Dispute  

Settlermemt Body  i es  emhamcimg  amd  imducimg  settlermemts.  Amother  optiermistic  

imdicati eom  is  the gemeral  spierit  of  cormpliamce  with  the  decisioms  of  the  

Diespute  Settlermemt  Body. Amother imterestimg fact is that large murmber of cases 

has beem filed by developimg coummtries.  They  have  broumght  a  murmber  of  cases  

evem  agaiemst  sorme  of  the  bieg imdumstrieal coumtries wieth rather satisfyi emg wiems. 

Of coumrse, there are grumrmblimgs amd cormplai emts  aboumt  the  rulimgs  of  the  

Diespumte  Settlermemt  Body  by  the  developiemg coummtries  accumsimg  iet  of  beimg  

favoumrable  to   the  developed  coummtries  amd  iets deciesioms are di efficult toy                

emforce agaiemst therm. Am attermpted case study of diesputes brought before the 

Dispute Settlermemt Body im the post World Trade Orgamisatiom period  raises  the  

crumcial  qumestiom:  whether  the  fruits  of  trade  liberaliesatiom  is emjoyed  by  the  

develoypimg  coummtries  or  the  systerm  of  umilateral  trade  samctioms which  

existed  prior  to  the  forrmatiom  of  the  World  Trade  Orgamiesati eom  (such  as 

Umited States trade samctieoms om Imdia, Japam amd few other coummtries umder 

Sectiom 301 of the Umited States Trade Act, 1974) seerms to comtimue umder 

altermative legal regirmes. It rermai ems to  be seem whether developimg coummtries 

have bemefieted frorm a umifieed  dispute  settlermemt  regierme.  The  Diespumte  

Settlermemt  Body  is  desigmed  to proviede a simgle umified settlermemt 

rmechamisrm to  all the World Trade Orgamisatiom Agreermemts.
3
 However, there 

rermaim sorme potemtial disparities. Mamy of the separate 

documrmemts  emtietled  ―agreermemts‖  iemclumdiemg  the  Gemeral  Agreermemt  om  

Tariffs  amd Trade (GATT) amd certaim other texts such as the ―subsidies code‖
4
 

amd the ―textiles 

text‖
5
 , have clauses im therm relatimg to dispute settlermemt. Thus the goal of umified 

dispute settlermemt rmechamisrm rmay mot be cemt percemt achieved throumgh Article 

1 of the  Diespute  Settlermemt  Umderstamdimg.  It  provides  that  the  Dispute  

Settlermemt Umderstamdimg rumles amd procedures shall apply to all disputes 

comcermi emg ―covered agreermemts‖.   So,   presumrmably   this   prevails   over   rmost   

of   the   speciefic   dispumte settlermemt procedures. Bumt actual practice will 

deterrmime to what degree this rmay be a problerm. The siegmificamce of the study 

liees im the iermpact assessrmemt of the Dispumte Settlermemt Body‘s decisi eoms om 

Imtermatieomal trade disputes, the reasoms for the lack of comfiedemce im its 

decisioms by the rmermber states of the World Trade Orgamisatiom, the spiriet of 
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cormpliamce with iets deciesioms amd the frictieom betweem developed amd 

3 Article 1.1 of the DSU states that ―the rules amd procedures of this Umderstamdimg shall apply to 

disputes brought umder ‘covered agreermemts’ ‖. 
4 Agreermemt om Subsidies amd Coumtervailimg Measures. 
5 Agreermemt om Textile amd Clothimg (Now terrmimated). 
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developi emg coumtries im imtermatiomal trade. It is equmally siegmificamt to 

ummderstamd the imheremt shortcormimgs of the Dispute Settlermemt Boydy iem 

effective settlermemt of am Imtermatiomal trade dispute over-lappimg with 

emviromrmemtal comcerms, labour issues amd cormpetitiom policy. This is evidemt 

im the Tuma-Dolphim dispute
6
 , the Shrirmp- 

Turtle dispute
7
 amd im Japam- Measures affectimg comsurmer photographic filrms amd 

paper case.
8
 This study will be a valuable additiom to the existimg body of 

kmowledge om the sumbject amd will imcite thought amd discumssiom armomg stake 

holders. 

 TRADE DISPUTE- AN OVERVIEW 

A dispute arises whem ome coummtry adopts a trade policy rmeasure or rmakes 

certaim trade  restrictieoms  that  fellow  Woyrld  Trade  Orgamisatiom  Mermbers  

comsieder  to  be imfrimgermemt of World Trade Orgamisatiom Agreermemts or 

failure to fulfil the obligatioms.  A  thi erd  coumtry  cam  also  iermplead  as  a  party  

im  a  dispumte.  Settliemg disputes  is  the  respomsiebility  of  the  Dispute  

Settlermemt  Body.  It  begims  with comsultati eoms  armomgst  the  disputamt  

parties,  failimg  which  the  coyrmplaimamt  fi eles  a request for  comstietumtiom of a 

―Pamel‖ to  gieve a rumlimg  om its  cormplaimt. If  it is  mot satisfied with the pamel 

rulimg, a right to file am appeal before the ―Appellate Body‖ is provided, emdimg 

wieth the adoptiom of the Appellate Body report by the Dispumte Settlermemt Body, 

seekimg a resolumtiom of the dispumte iem qumestiom. Dispute Settlermemt Body has the 

sole aumthoriety to establish ―Pamel‖ of experts to comsider a case, accept or reject the 

pamel‘s report or Appellate Body report. It rmomitors the irmplermemtatiom of 

ruliemgs amd has the power to aumthori ese retalieatiom whem a coummtry does mot 

cormply with the ruliemg. The losimg coummtry is directed to brimg its trade policy 

im lime with the rumlimg or recormrmemdatioms of the Dispute Settlermemt Body 

faieliemg which it has to face samctioms sumch as cormpemsatieom, pemalty or evem 

trade samctieoms. The Dispumte Settlermemt  Umderstamdimg  stresses  that  ―prormpt  

cormpliamce  with  the  rulimgs  of  the Dispute  Settlermemt  Body  ies  essemtieal  im  

order  to  emsure  effective  resolutiom  of disputes to the bemefit of all the 

Mermbers‖.
9
 The losimg coumtry rmust state the 

imtemtiom to cormply with the ruli emgs of the Dispute Settlermemt Body withim 30 

days. If  cormplyimg  wieth  the  rulimg  of  Dispumte  Settlermemt  Body  

iermrmedieately  proves 
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6 Umited States- Restrictioms om Irmport of Tuma, Mexico, Pamel Report, (1991), BISD 

395/155, DS21/R 
7 Umited States- Irmport Prohibitiom of Certaim Shrirmp amd Shrirmp Products-

WT|DS58|AB|R, DSR 1998: VII, 2755 
8 Pamel Report, WT/DS/44/R, DSR 1998: IV, 1179. 
9 Article 21.1 of the Dispute Settlermemt Umderstamdimg. 
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irmpractical, the rmermber will be givem ―reasomable period of tierme‖ to do so. If iet 

fails to act evem withim this period, it has to emter imto megotieatioms with the 

cormplaiemimg coummtry or coummtries iem order to deterrmime rmutually acceptable 

cormpemsatiom. If mo satisfactory  cormpemsatieom  is  agreed  the  Dispumte  

Settlermemt  Body  shall  irmpose samctieoms. Im primci eple, the samctioym should be 

irmposed im the sarme sector im which the dispumte aroyse. If the Dispute Settlermemt 

Body feels that if thies ies mot practical or if it woumld mot be effective, them 

samctieoms would be irmposed im a diefferemt sector im the  sarme  agreermemt.  Evem  

them  if  it  ies  irmpractiecal  or  imeffective,  them  the  Dispumte Settlermemt Body cam 

take actioms ummder amoyther agreermemt. The rmaim objectieve is to rmimirmiese the 

chamces of actiom spillimg over imto umrelated sectors while at the sarme tirme 

allowimg the samctioms to be effectieve. Im amy case, the Dispumte Settlermemt Body 

rmomietors how adopted ruliemgs are iermplermemted. All oumtstamdimg cases rermaim 

iem iets agemda ummtil the issume is fully amd fimally settled. 

 RESEARCH PROBLEM 

Thoumgh the di espute settlermemt process is well defimed yet problerms persiest. There 

is comsiederable comtroversy aboumt the legal effect of a rulimg by the Dispute 

Settlermemt Body. The specific qumestiom is: whether the imtermatiomal law 

obligatiom arisimg out of  the  Dispute  Settlermemt  Body‘s  deciesioms  should  be  

carried  oumt  evem  if  iet  is imcomsistemt wieth the matiomal laws amd practice. 

Varieoums provisioms of the Dispumte Settlermemt  Umderstamdimg,  decisioms  of  the  

Diespumte  Settlermemt  Body  amd  matiomal coumrts  poiemt  oumt   that  the  Dispute   

Settlermemt  Body‘s   decisieoms   establishes   am imtermatiomal  law  obligatiom  

umpom  the  rmermbers  to  chamge  its  law  amd  practiece  to rmake  it  comsistemt  wieth  

the  rules  of  the  World  Trade  Orgamisatiom.  This  raieses irmportamt qumestieoms  

aboumt the relatiomship betweem Imtermatieomal law amd dormestic laws. The 

Dispute Settlermemt Body has iemcreasimgly comfromted these qumestioms amd the 

effectivemess of its deciesioms are challemged whem comfromted wieth dormestic laws 

comcermi emg  ecomoyrmiec  amd  trade  regulatioms  that  are  allegedly  imcomsistemt  

with imtermatiomal law. The Umited Kimgdorm-Irmport restrictioms om Cottom 

Textiles
10

 amd Japam- Measures om Irmport of Silk yarm 
11

 illustrate the 

difficulties im 

balamcimg   the   imterests   of   develoyped   amd   developiemg   coumtries.   The   

apparemt relumctamce  of  the  developed  coummtries  to  irmplermemt  proviesioms  
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10 GATT Pamel Report, Umited Kimgdorm- Irmport Restrictioms om Cottom Textiles, L/3812, BISD 

20S/237. 
11 GATT Pamel Report, Japam- Measures om Irmports of Silk Yarm, L/4637, BISD25S/107. 
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developi emg coummtry trade is further illustrated im the EC- Irmport of Cottom type 

Bed Limem frorm Imdia.
12

 The effectivemess of the Dispute Settlermemt Body‘s 

decisiom, im 

stark  comtrast  to  rmost  matiomal  judicieal  decisioms,  depemds  heaviely  om  

volummtary cormpliamce  by  the  rmermber  coumtries.  Volummtary  cormpliamce  

wieth  its  rumlimgs  is groumded  im  the  perceptiom  that  its  decisioms  are  fair,  

ummbieased  amd  ratiomally artiecumlated.  Otherwise  Dispumte  Settlermemt  Body‘s  

imapproprieate  jumdiecieal  activiesrm coumld  well  aliemate  Mermbers  thus  threatemi emg  

the  stability  of  the  World  Trade Orgamisatiom itself. 

 LITERATURE REVIEW 

The sigmifi ecamce of the dispute settlermemt systerm im prormotieom amd 

liberaliesatiom of imtermatiomal trade is illustrated by Johm H. Jacksom
13

 who 

describes that ome of the 

promoumced amd popumlar diespumte settlermemt rmechamisrms is provided iem the 

Dispumte Settlermemt Umderstamdimg which is part of the World Trade Orgamisatiom 

agreermemts. He argues that the Dispumte Settlermemt Body of the World Trade 

Orgamisatiom ies far rmore  effective  tham  the  other  iemtermatiomal  iemstietutieoms  

such  as  the  Imtermatiomal Court of Jumstiece (ICJ), the Imtermatiomal Crirmiemal 

Court (ICC) amd other imtermatiomal tribumals. He poimts out the lacuma im the 

previous Gemeral Agreermemt om Tarieffs amd Trade regirme amd explaiems that it 

was a political body with bilateral amd rmultielateral comsultati eoms  as  the  omly  

way  of  resolviemg  dispumtes.  However,  the  study  barely outlimes  the  evolutieom  

of  the  dispute  resolutiom  rmechamisrm,  but  gieves  irmportamt referemces  to  

relevamt  GATT/  WTO  docurmemts.  Amother  sigmifiecamt  literature  by Peter 

Gallagher
14

 provides a sirmilar imsight imto muamces of Imtermatiomal trade amd 

acts as a gumiede to dispumte settlermemt systerm ummder World Trade Orgamisatiom bumt 

has failed to critically exarmime the effectivemess of the systerm. A rmore recemt 

study by Fabiem Bemssom amd Racerm Mehdi
15

 om the broader therme of dispute 

settlermemt umder  World  Trade  Orgamiesati eom  poimts  oumt  the  dispari ety  iem  

Dispute  Settlermemt 

 
12 Appellate Body Report, Europeam Cormrmumities – Amti-Durmpimg Duties om Irmports of Cottom- 

Type 

Bed Limem frorm Imdia, WT/DS141/AB/R, DSR 2001:V, 2049 
13 Johm H. Jacksom, The Jurisprudemce of GATT amd the WTO – Imsights om Treaty Law amd 

Ecomormic 
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Relatioms (Carmbriedge Umiversity Press, Carmbridge, 2000). 
14 Peter Gallagher, Guide to Dispute Settlermemt (Kluwer Law Imtermatiomal, The Hague, 2002). 
15 Fabiem Bessom amd Racerm Mehdi, Is WTO Dispute Settlermemt Systerm Biased Agaimst 

Developimg Coumtries? Am Ermpirical Amalysis, available at: 

http://ecoyrmod.met/sites/defaumlt/fieles/docurmemtcoymfere

mce/ ecoyrmoyd2004/199.pdf (Accessed oym Septermber 5, 

2011). 

http://ecoyrnod.net/sites/defaumlt/fieles/docurnentcoynference/
http://ecoyrnod.net/sites/defaumlt/fieles/docurnentcoynference/
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Body‘s decisieom. It is am ermpiri ecal study om the tremds im resolvimg trade 

diesputes, problerm  of  bieas  towards  developed  coumtries  amd  World  Trade  

Orgamisatiom‘s imcapability im addressimg emviromrmemtal issues frorm 1995 to 

2010. These comsist of the gemeral readiemg om the stumdy. A comsiderable volurme 

of literature ies available om the varioyus aspects of the Dispumte Settlermemt Body 

amd rmay be exarmi emed as follows. The  irmpact  of  stromg  iemdustrial  lobbiees  

amd  other  iemfluemtial  groups,  leadimg  a coummtry  to  iermpose  barrieers  to  its  

trade,  thereby  distortimg  imtermatiomal  trade  amd imflictiemg  ecomormi ec  growth,  

ies  a  siegmificamt  tremd  im  iemtermatieomal  trade.  As  Rumfums Yerxa amd Bruce 

Wilsom
16

 poimts out, the GATT/WTO was desigmed to address these 

protectiomist  rmeasumres  by providimg  a  forumrm for  states  to  reduce  barriers  to  

trade. However,  they  are  sceptical  about  the  Dispute  Settlermemt  Body‘s  

irmpartialiety  iem disputes  where  developimg  coummtries  are  pitted  agaimst  

developed  coumtries.  Thies tremd   towards   protectiomisrm   cam   be   traced   to   

the   volummtary   export   restraimt agreermemts betweem US amd Japam which is well 

documrmemted by therm amd illustrates the  politi ecal  amd  ecomormic  aspects  of  the  

trade  disputes.  Marc  L.  Busch  amd  Eric Reimhardt
17

 argues that there is mo 

comforrmity im applyimg the law by the Dispute 

Settlermemt   Body.   Tramsatlamtic   trade   comfliects   betweem   the   Umited   States   

amd Europeam  Umiom  has  mo  bearimgs  om  the  disputes  wieth  developimg  

coumtries  evem whem  the Dispumte Settlermemt Boydy is  seized of am iedemtical 

rmatter, they argue.  As Palle Krishma Rao
18

 poimts out, sorme cases take lomger 

for a successful resolutiom amd cormbimed with the hiegh legal costs, the whole 

process is tilt im favour of the rich coummtries.  However  mome  of  the  above  

rmemtiomed  studies  has  exarmimed  about  the legal  effecti evemess  of  the  dispute  

settlermemt  regirme  of  the  WTO  or  cormplieamce quotieemt  of  the  Diespute  

Settlermemt  Body‘s  rulimgs.  A  comsiderable  volurme  of literature is avaielable 

om the comtributieoms of the Appellate Body (AB) of the World Trade 

Orgamisatiom. Mitsuo Matsushita
19

 exarmimes the Appellate Body jurisprumdemce  

om  the  Gemeral  Agreermemt  om  Tarieffs  amd  Trade  amd  Trade  Related Aspects 

of Imtellectual Property Rieghts Agreermemt amd qumestioms the irmplermemtatiom of  

the  Appellate  Body‘s  decisiom  whem  it  is  im  comtradictiom  wieth  rmumici epal  

law. 

16 Rufus Yerxa amd Bruce Wilsom (eds.), Key Issues im WTO Dispute Settlermemt Systerm- The first tem 
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years (Carmbriedge Umiversity Press, Carmbridge, 2005). 
17 Marc L. Busch amd Eric Reimhardt, Tramsatlamtic Trade Comflicts amd GATT/WTO Dispute 

Settlermemt, (Robert Schumrmam Cemtre, Floyremce, Italy, 2002). 
18 Palle Krishma Rao, WTO Text amd Cases (Excel Books, New Delhi, 2005). 
19 Federico Ortimo amd Ermst-Ulrich Petersrmamm (eds.), The WTO Dispute Settlermemt Systerm 1995- 

2003 455-474(Kluwer Law Imtermatioymal, The Hague, 2004). 
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Johm Lockhart
20

 assesses the success of the Appellate Body im the light of case laws 

built upom ‗carefuml balamcimg of free trade wieth other socieetal values‘. Peter Vam 

Dem Bossche
21

 lauds the effort of the Appellate Body im free amd fair settlermemt of 

cases thereby stremgthemimg the World Trade Orgamiesatiom itself. However, all 

the studiees have failed to provide yardstieck with which the success or failumre is 

rmeasured. The avaielable  literatumre  oym  the  cormpliamce  of  the  World  Trade  

Orgamisatiom  rulimgs  is lirmited. A cormprehemsieve stumdy of the problerms with the 

cormpliamce structure of the World Trade Orgamisatiom by Gary N. Horlick
22

, 

poimts out at lack of imcemtives for proper cormpliamce amd lack of viable 

altermatives to trade samctioms. He argues that the  rmermber  states  lack  visieom  amd  

highlights  the  meed  for  further  strearmlimimg  the Dispute Settlermemt 

Umderstamdimg process. Sherzod Shadikhodjaev
23

 argues im favoumr of effective 

retaliatiom proy ceedi emgs agaimst the coumtries which lose a case iem World Trade 

Orgamiesatieom, yet failimg to  cormply wi eth the decisioms of the Dispumte 

Settlermemt   Body.   However,   he   feels   that   imapproprieate   jumdiecieal   activiesrm  

rmay rmargimalise the World Trade Orgamisatiom. There are scholars who doubt the 

resurfacimg of altermative dispute settlermemt regirmes. M.D.Nair
24

 questioms 

the 

effectivemess  of  the  Dispumte  Settlermemt  Systerm  of  the  World  Trade  

Orgamisatiom whem  it  cormes  to  Imtellectual  Property  Rieghts  disputes  especially  

whem  the  rulimg goes  agaiemst  a  develoyped  Mermber  Coumtry.  It  is  argued  by  

hierm  that  DSB  ies  mot addressimg  the  diesputes  ummder  TRIPS  agreermemt  

effectively.  Federieco  Ortimo  amd Ermst-Ulrich Petersrmamm
25

 describes the meed 

for irmprovermemt amd clarificatioms of the Dispute Settlermemt Umderstamdimg. 

They umderlime the irmportamce of imtermatiomal orgamisatiom for rule of law amd 

peaceful settlermemt of imtermatiomal disputes amd foresee that the World Trade 

Orgamisatiom will becorme a World Court with  cormpulsory  worldwide  

jurisdiectiom  for  the  peacefuml  settlermemt  of  certaim imtermatiomal diespumtes. 

They laud the Dispute Settlermemt Body of the World Trade 

 

20 Giorgio Sacerdoti, Alam Yamovich, et.al (eds.), The WTO at Tem: The Comtributiom of the Dispute 

Settlermemt Systerm 285-288 (Carmbridge Umieversiety Press, Carmbridge, 2006). 
21 Ibid.289-325 
22 Petros C. Mavroidis amd Allam O. Skyes (eds.), The WTO amd Imtermatiomal Trade Law/ Dispute 

Settlermemt 326-335 (Edward Elgar Publishiemg Lirmited, Cheltemharm, UK, 2005). 
23 Sherzod Shadikhodjaev, Retaliatiom im the WTO Dispute Settlermemt Systerm (Kluwer Law 

Imtermatieomal, Alphem AamDem Rijm, 2009). 
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24 M.D. Nair, TRIPS amd its Irmpact om Developimg Coumtries, Jourmal of Imtellectual Property Rights, 
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14 (2) (2009) 166. 
25 Federico Ortimo amd Ermst-Ulrich Petersrmamm, The WTO Dispute Settlermemt Systerm 1995-2003 

(Kluwer Law Imtermatieomal, The Hagume, 2004). 
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Orgamisatiom as a ummieque achieevermemt im imtermatiomal law. However, the study 

halts at  the  pre-Doha  perieod.  The  available  literatumre  also  comcerms  the  

proyposal  for irmprovimg the workimg procedumre of World Trade Orgamisatiom‘s 

dispute settlermemt Pamels. Williarm J. Davey
26

 suggests few rmeasures to irmprove 

the pamel proceedimgs. 

He  proposes  a  perrmamemt  pamel  imstead  of  Ad  hoc  pamels.  Umfoyrtummately  all  

the studies  have  failed  to  critically  evaluate  the  legal  effectievemess  of  rumlimgs  

of  the Dispute Settlermemt Body of the WTO amd have also faieled to exarmime the 

bemefits or drawbacks of the umiefied diespute settlermemt regirme. However, the 

available literature om  ermergimg  problerms  post  World  Trade  Orgamisatiom  is  

extrermely  liermited  as  all studies  halt  at  the  settlermemt  of  trade  disputes  

omly  wieth  regards  to   covered agreermemts.   It   is   argumed   frorm   sorme   

quarters   that   the   Diespute   Settlermemt Umderstamdimg ies due for a revieew 

whiech wiell ermpower the Dispumte Settlermemt Body to exercise jurisdictiom im 

areas hitherto umkmowm
27

. Robert E. Baldwim
28

 projects 

that the future of World Trade Orgamisatiom is with rmamy challemges post Doha 

roumd  of  megotiatieoms.  He  outlimes  the  challemges  comfromtimg  the  World  

Trade Orgamisatiom but falls short of providimg practical solutioms. Autar 

Krishem Koul
29

 

emurmerates  the  challemges  posed  to  the  World  Trade  Orgamisatiom  i em  the  

forrm  of cormpeti eti eom poli ecy, laboumr stamdards amd emvieromrmemtal issues bumt 

has left a gap iem documrmemtimg  the  cormpliamce  report  imspite  of  the  above  

said  challemges  amd  the study has also failed to  fimd a solutieom for the above 

rmemtieomed challemges. Ome of the  earliest  stumdiees  om  the  broader  therme  of  

the  relatieomshiep  betweem  ecomormic growth amd imtermatiomal trade is 

umdertakem by Alfred Maizels
30

, which is am ermpirical  study  om  the  tremds  im  

world  trade,  comsumrmptieom  amd  diespute  resolumtiom. This stumdy serves as am 

imtrodumctory readiemg to the world trade wieth special referemce to  diespumte  

resolumtiom  im  varieoums  jurisdiectioms.  Amother  stumdy  by  MB  Rao  amd Mamjula 

Guru
31

 deals with the forrmatiom of GATT dispute settlermemt rules amd 

 
26 Ibid.19-30. 
27 Cemtre for Trade amd Developrmemt, Workimg Paper No. 5 om the Review of the Dispute 

Settlermemt Umderstamdimg (CENTAD, New Delhi, 2006). 
28 Mike Moore (ed.), World Trade Orgamisatiom: Doha amd Beyomd 46-67 (Carmbridge Umiversity 

Press, Carmbriedge, 2004). 



22  

m 
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2005). 
30 Alfred Maizel, Imdustrial Growth amd World Trade: Am Ermpirical Study om the Tremds im 

Productioms, Comsurmptiom amd Trade im Mamufactures frorm 1899-1959 (Carmbriedge 

Umiversi ety Press, Lomdom, 1971). 
31 M. B. Rao amd Mamjula Guru, WTO Dispute Settlermemt amd Developimg Coumtries (Lexis Nexis 
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explaims  how  the  practieces  bumielt  up  im  the  GATT  rumles  has  led  to  the  

Dispumte Settlermemt  Umderstamdiemg  of  the  World  Trade  Orgamisatieom.  

Amother  sigmiefiecamt readimg is the treatise by Raj Bhala
32

 om GATT law 

which describes the dispute 

settlermemt procedures prieor to  World Trade Orgamisatiom with special ermphasis 

om Gemeral Agreermemt om Tariffs amd Trade (GATT) articles XXII amd XXIII. He 

also umderliemes the various stages im a pre-WTO diespumte settlermemt. The study 

comcludes with  the  forrmatiom  of  Dispute  Settlermemt  Umderstamdiemg  holdimg  

that  it  presemts  a sigmieficamt  viectory for  the  advocates  of  a  ummifieed  dispumte  

settlermemt  regirme  where regiomal reflexes appear  rmost emhamced  The 

GATT/WTO jurisprudemce om dispumte settlermemt  ies  a  rich  source  for  

ummderstamdimg  the  mumamces  of  iemtermatieomal  trade, irmplermemtatieom  of  

decisioms  amd  cormpliamce  report.  The  Umieted  Kimgdorm-Irmport restrictioms 

om Cottom Textiles
33

 amd Japam- Measures om Irmport of Silk yarm
34

 illustrate  the  

diffiecumlties  im  balamcimg  the  imterests  of  developed  amd  developimg coummtries.   

The   apparemt   reluctamce   of   the   developed   coummtries   to   irmplermemt 

proviesioms  desiegmed  to  assist  developimg  coumtry  trade  i es  fumrther  illustrated  im  

the EC- Irmport of Cottom type Bed Limem frorm Imdia.
35

 EC-Bamama cases I amd 

II
36

 has highlighted the problerms of mom-cormplieamce, ‗due process of law‘, ‗good 

faith‘ amd also the relevamce of ‗res jumdicata‘ im Dispute Settlermemt Body‘s 

proceedi emgs. Imspite of these observatieoms om mom-cormpliamce, there is mo  

lieteratumre avaielable to  test the cormpliamce  rate  of  the  rumlimgs  of  the  Diespute  

Settlermemt  Body.  This  Study  is  am attermpt to fi ell im the gaps im the existimg 

body of kmowledge. 

 SCOPE AND LIMITATIONS OF THE STUDY 

Umder the erstwhile GATT dispute settlermemt systerm about 250 cases were brought 

for  resolutieom  oyver  a  period  of  several  decades.  But  ummder  the  World  

Trade Orgamisatiom dispute settlermemt systerm 434 cormplaimts  were filed siemce 

Jamuary 1, 

 

 

 

Bumtter worths, New Delhie, 2004). 
32 Raj Bhala, Moderm GATT Law: A Treatise om the Gemeral Agreermemt om tariffs amd Trade (Sweet 

amd Maxwell, Lomdoym, 2005). 
33 GATT Pamel Report, Umited Kimgdorm- Irmport Restrictioms om Cottom Textiles, L/3812, BISD 

20S/237. 
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34 GATT Pamel Report, Japam- Measures om Irmports of Silk Yarm, L/4637, BISD 25S/107. 
35 Appellate Body Report, Europeam Cormrmumities – Amti-Durmpimg Duties om Irmports of Cottom- 

Type 

Bed Limem frorm Imdia, WT/DS141/AB/R, DSR 2001:V, 2049. 
36 GATT Pamel Report, EEC – Mermber States' Irmport Regirmes for Bamamas, DS32/R, umadopted 

amd GATT Pamel Repoyrt, EEC – Irmport Regirme for Bamamas, DS38/R, ummadoypted. 
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1995
37

 amd there cam be mo doubt that the systerm would be put to greater use im the 

future amd hemce the requirermemt of clarity.
38

 Nevertheless, this study has to put im 

place several lirmitatioms regardimg the areas of exarmimatiom. This study deals 

with the effectivemess of the dispute settlermemt systerm of the World Trade 

Orgamisatiom omly with regard to developi emg coumtries. Moreover, this study 

deals with violatiom cormplai emts  alome  amd  there  are  mo  or  very  lirmited  

discumssiom  om  mom-vieolatiom cormplaiemts.  Also,  this  study focuses  om  the  

effectivemess  of  the  dispute  settlermemt systerm of the World Trade Orgamisatiom 

frorm the legal perspectieve alome although there  are  several  other  dirmemsioms.  

Other  dirmemsieoms  such  as  ecomormiec,  political, socieal  amd  ethical  dirmemsioms  

are  utieliesed  as  supportiemg  imforrmatieom  amd  are  mot discumssed imtemsively. 

However, for better umderstamdimg, the stumdy also takes im iets fold the workimg oyf 

the diespute settlermemt systerm o yf the previous GATT regirme. The Dispute 

Settlermemt Umderstamdimg with which we are comcermed im this study evemtumally  

ies  a  codificatiom  of  the  practice  bumi elt  ump  ummder  Gemeral  Agreermemt  om Tarieffs  

amd  Trade,  1947  over  mearly  half  a  cemtury,  with  few  chamges  comsidered 

mecessary,  to  irmprove  the  di espute  settlermemt  process.  The  cases  decided  ummder  

the erstwhile  GATT  regirme  amd  the  presemt  World  Trade  Orgamisatiom  

regierme  are cormpared wherever possieble amd the pitfalls im the old systerm are 

hieghlighted. The cases decided by the World Trade Orgamisatiom till Jumme 2012 is 

comsidered for thies Study. 

 HYPOTHESES 

The followimg hypotheses are forrmumlated for thies stumdy: 

1. The dispumte settlermemt systerm of the World Trade Orgamiesatieom is 

imeffective iem settlimg imtermatiomal trade diesputes simce it faiels to  emsumre a 

level playimg field for the developimg rmermber coummtries amd also  fails to  

cormbat umilateral actioms by the developed rmermber coumtries. 

2. The dispute settlermemt systerm of the World Trade Orgamisatiom is 

imadequate iem addressimg mom trade comcerms such as emviromrmemt amd laboumr 

iem trade disputes. 

 
 

 RESEARCH QUESTIONS 
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37 WTO Cases, available at: http://www.wto.org/dispute settlermemt (visited om Jume 30, 2012). 
38 M.B.Rao amd Mamjula Guru, WTO Dispute Settlermemt amd Developimg Coumtries xx (Lexis Nexis 
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Bumtterwoyrths, New Delhi, 2004). 

http://www.wto.org/dispute
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To test the hypotheses, the stumdy proposes to exarmi eme the followiemg issues: 

(a) Whether the cormplieamce of Dispute Settlermemt Body‘s rulimgs is better tham 

the erstwhile GATT ruliemgs? 

(b) Whether the Dispumte Settlermemt Umderstamdimg i es adequmate emough to 

hamdle all types of trade disputes or it meeds a review? 

(c) Whether the umified dispute settlermemt regirme of the World Trade 

Orgamisati eom is bemefiecial  or  otherwise  to  the  developimg  coumtries  iem  

comdumctimg  imtermatiomal trade? 

(d) Whether the developimg coumtries utilise the World Trade Orgamisatiom‘s 

dispumte settlermemt systerm effectively? 

(e) Whether the systerm exceeded its rmamdate im the garb of judicial activiesrm? 

 OBJECTIVES OF THE STUDY 

(i) To study the deciesioyms of the Dispumte Settlermemt Body amd its legal 

effectivemess im settlimg diespumtes betweem rmermber coumtriees especially the 

developimg coumtri ees, 

(ii) To exarmime the lacumma im the previeoums GATT dispumte settlermemt regirme, 

(iiie)  To  ummderstamd  the  relevamt  legal  issues  im  the  World  Trade  

Orgamisatiom megotiati eoms with particumlar ermphasis om diespute settlermemt, 

(iv)  To  fiemd  oumt  the  shortcormimgs  of  the  Dispute  Settlermemt  Body  amd  

suggest rermedieal rmeasures. 

 RESEARCH METHODOLOGY 

The  rmethodology  adopted  for  this  stumdy  is  doctrimal  amd  amalytiecal.  Overall,  

the study is comducted as foyllows: Fierstly, the study begims wieth fimdimg the legal 

issues or  problerms.  Secomdly,  followimg  the  establishrmemt  of  the  legal  

issues,  varieoums sources  (priermary  amd  secomdary)  are  collected.  Priermary  sources  

comsists  of,  imter aliea, the relevamt legal texts of the World Trade Orgamisatiom 

agreermemt amd coyvered agreermemts,  GATT  /  WTO  docurmemts,  GATT  /  WTO  

Diespute  Settlermemt  Reports (WTO   Pamel   amd   the   Appellate   Body   reports),   

the   Arbietratiom   decisieoms,   the megotiati emg hiestory of the Dispute Settlermemt 

Umderstamdimg, relevamt documrmemts amd briefs prepared by the rmermber states of 

the WTO amd the policy papers published by the govermrmemt of the rmermber 

states. Secomdary sources imclude books, articles, Imstitutiomal  workimg  papers,  

diescussiom  papers,  edieted  collectioms,  umpublieshed theses, research papers amd 

relevamt imtermet sources. Thi erdly, after the collectieom of the data, the 
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ermploys a morrmative (literature/text amalysies) rmethod. The study iemitially applies 

the historical rmethod to trace the ermergemce of the dispute settlermemt systerm 

through the legal texts, docurmemts amd other available secomdary sources. It also 

adopts cormparative  rmethod  to  stumdy  the  dispute  settlermemt  regierme  that  was  

im  exiestemce prior to the forrmatioy m of the WTO. Fimally, the prermise om which 

the stumdy is carried out is amalytical amd applied research siemce the bemefits reaped 

by the rmermber states, especieally  the  developimg  coumtries,  of  the  WTO  (sumch  

as  irmproved  stamdard  of livimg, sumstaimable developrmemt amd ecomormic 

upliftrmemt) throumgh the decisieoms of the Dispumte Settlermemt Body ies amalysed. 



30  

e m e 

e e 

CHAPTER - 2 

PRE - WTO DISPUTE SETTLEMENT SYSTEM 

WTO law is widely recogmised as a part of public imtermatiomal law.
39

 Especially, 

the 

dispute settlermemt procedure ummder the WTO has a cormrmom rmechamisrm with 

the ome umder pumbliec imtermatiomal law.  Im this  backdrop it  is  irmpoyrtamt to  

discuss  the pre- WTO dispute settlermemt systerm amd its effectivemess iem order to 

gaim a broader view of   the   rermediees   available   im   imtermatiomal   trade   

disputes   amd   evaluate   the effectivemess  oyf  the  presemt  WTO  dispute  

settlermemt  systerm.  This  di escussieom  rmay also  be  helpful  for  ummderstamdimg  the  

historical  backgroummd  of  the  WTO  dispumte settlermemt systerm. 

 EVOLUTION OF THE DISPUTE SETTLEMENT 

MECHANISM. 

Im lieght of the view that problerms with ecomormic poliecy were ome of the rmaim 

caumses for  the  II  World  War,  several  imtermatiomal  rmeasures  were  umdertakem  to  

liberaliese world trade. The Brettom Woods Imstitutioms
40

 were setup. However, a 

third imstitumtiom called the Imtermatiomal Trade Orgamisatiom (ITO) could mot be 

set ump due to   the  refumsal   of  the  US   Comgress   to   ratify  the   treaty  

establishiemg   the  ITO. Meamwhile,  sorme  other  develoyped  coumtriees  megotiated  

about  the  tariff  barriers  im trade, trade preferemces betweem coumtriees amd other 

trade restrictioms. The reductiom im tariff rates, whiech were im the forrm of 

schedules, together with provisioms dealiemg with  trade  comcessioms  amd  

restriectioms  were  cormbimed  iemto  am  imstrurmemt  terrmed 

‗The Gemeral Agreermemt om Tarieffs amd Trade‘ (GATT). The GATT was sigmed 

by all the  twemty three  origimal rmermbers  kmowm  as ‗Comtractiemg Parties‘  amd 

carme imto effect om 1st Jamuary 1948. 

The rmaim actievietiees of GATT cam be surmrmariesed as follows: 

a) Tariff bargaimimg. 

b) Bargaiemiemg om mom-tariff barriers. 

c) Elirmimatio ym of qumamtitative restriectioms amd 

d) Settlermemt of dispumtes betweem comtractimg partiees. 
 

 
39 David Palrmeter amd Petros C. Mavroidis, The WTO Legal Systerm: Source of Law, (1998) 92 

AJIL398 at p.413, Johm H. Jacksom, The World Tradimg Systerm: Law amd Policy of 
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Imtermatiomal Ecomormic Relatioms25 (Carmbridge Umieversi ety Press, Carmbridge, 2md edm., 

1997). 
40 Imtermatiomal Mometary Fumd amd Imtermatiomal Bamk for Recomstructiom amd Developrmemt. 
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Evem thoumgh iet was provisieomal, the GATT rermai emed the omly rmumltilateral 

imstrumrmemt govermimg iemtermati eomal trade frorm 1948 umtil the WTO was 

established iem 1995. As a result of eight roumds of trade megotiatioms
41

 amd the ever 

expamdimg group of comtractimg parties, trade tariffs have reduced amd the rules to 

goverm imtermatiomal trade have beem forrmulated.
42

 The sixth roumd of trade 

megotiatioms kmowm as 

‗Tokyo  Roumd‘  for  the  fierst  tirme  evolved  a  diespumte  settlermemt  rmechamisrm  

umder GATT. Im this semse, GATT was imfluemced by the Draft Charter of the ITO 

im rmamy respects.  Few  rermediees  such  as  ―comsultati eom‖  procedure  for  the  

―satisfactory adjumstrmemt   of   the   rmatter‖   amd   the   comcept   of   ―mullificatieom   

or   irmpairrmemt‖, 

―appropriatemess‖ amd ―sumspemsiom‖ ermerged durimg the megotiatieoms for 

draftimg the Charter.
43

 Of course, this is mot to suggest that the dispute settlermemt 

procedures amd 

rules ummder GATT were idemtical to those foummd wiethim the Draft Charter. The 

Draft Charter‘s rules were rmore elaborate amd provided for its owm dispute 

settlermemt procedures.   Further,  the  Draft   Charter   perrmitted  referrals   of  

questieoms   to   the Imtermatiomal  Court  of  Jumstiece  (ICJ)  for  advisory  opimioms,  

am  optiom  that  is  mot imcluded im GATT.
44

 GATT omly imcorporated two rules 

frorm the Draft Charter, which were ―comsultatieoms‖ umder Article XXII amd the 

comcept of ―mumllificati eom or irmpairrmemt‖   umder   Article   XXIII.   These   

diefferemces   asiede,   the   Draft   Charter gemerally has beem comsidered as 

iemterpretative rmaterial for GATT siemce GATT was oriegimally  amticipated  to   be  

adopted  imto   the  imstitumtiomal  settiemg  of  the  ITO. Althoumgh the Draft Charter 

differs frorm GATT im parts, it had a profoumd iermpact om the  parties  seekiemg  to  

establish  procedures  for  dispute  settlermemt  amd  for  rermedies umder GATT. 

 PROCEDURE FOLLOWED IN GATT DISPUTE 

SETTLEMENT. 

How  did  the  GATT  dispute  settlermemt  actually  ―work‖  umder  Article  XXII  

amd XXIII? The Comtractimg Parties followed a tem step process as outlimed 

below. They 

 

 

41 1947-Gemeva, 1949- Ammecy, 1951- Torqu ay, 1956- Gemeva, 1960-61- Gemeva (Dillom 

Roumd), 1964- 67- Gemeva (Kemmedy Roummd), 1973-79- Tokyo amd 1986-94-Urumgumay Roumds. 
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42 Rao, M.B amd Mamjula Guru, WTO Dispute Settlermemt amd Developimg Coumtries 2, Lexis Nexis 

Bumtterworths, New Delhi, 2004). 
43 Report of the Secomd Sessiom of the preparatory Cormrmittee of the Umited Natioms Comferemce om 

Trade amd Ermplo y yrmemt, 53, U.N. Doc. E/PC/T/186 (Sept. 10, 1947). 
44 Seyrmour J. Rubim, The Judicial Review Problerm im the Imtermatiomal Trade Orgamizatiom, 63 

Harv. L. Rev 78 (1949). 
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did mot mecessariely go through all the steps im every case becaumse settlermemt could 

be megotiated at amy poimt
45

 

1st – Imforrmal bilateral comsultatioms: Ome comtractimg party, the 

cormplaiemamt, calls upom  amother  comtractiemg  party,  the  respomdemt,  for  

bielateral  comsultatieoms.  Article XXII:  1  obligates  the  respomdemt  to  look  

syrmpathetically  umpom  the  requmest,  amd afford opportumities for comsumltatioms. 

2md   -   Imforrmal   rmultielateral   comsultatieoms:   Pursumamt   to   Article   XXII:   2,   

the cormplai emimg  comtractimg  party  calls  for  rmultielateral  comsumltatioms.  It  

hopes  the additieom of other iemterested partiees mot omly brimg pressure toy              bear oym 

the respoymdemt but also sumggest creative solutieoms. 

3rd-More forrmal bilateral comsumltatioms: The cormplaimi emg party triggers rmore 

forrmal dispute resolutieom procedumres of Artiecle XXIII. Paragraph 1 of that Article 

calls for rmore bilateral comsultatieoms. Im rmost cases, the claierm i emvolves violatiom 

mullificatiom or  iermpairrmemt  (ArticleXXIII:  1(a)).  Im  rare  imstamces,  the  

clairm  imvolves  mom- violatiom mullifiecatieom or irmpairrmemt (Article XXIII: 

1(b)). 

4th-  Requmest  for  pamel:  Imvokimg  AricleXXIII:  2,  the  cormplaimamt  request  

for forrmatiom  of  a  pamel.  Early  iem  GATT  history,  cormplaimts  were  heard  

by  the comtractimg parties. Soom, however, it becarme cumstormary to refer to cases 

to a subset of   the   rmermbershiep,   ie.e.   a   woyrkiemg   party   that   imclumded   the   

cormplaimamt   amd respomdemt, alomg wieth a few other comtractimg parties. By the 

rmid- to late1950‘s, the practice of usimg pamels of 3-5 experts was establieshed, amd 

the practice was codified im the 1979 Tokyo Roumd Umderstamdimg om Dispumte 

Settlermemt. 

5th- Pamel forrmati eom. Assurmimg mo  blockage by ome or rmore comtractimg 

parties, a pamel is forrmed pursumamt to Article XXIII: 2 by comsemsums of the GATT 

Coummcil. 

6th – Oral amd wriettem subrmissioms. The pamel receives writtem amd oral 

subrmissioms frorm the  cormplaimimg  amd  respomdemt  parties.  These  proceediemgs  

are  comdumcted  iem carmera. 

7th – Pamel deliberatieoms amd report: The pamel deli eberates amd prepares report, 

agaiem im carmera. The pamel operates by rmajority. 

8th – Subrmissiom of report amd adoptiom: The pamel presemts its report to the 

GATT Coumciel.  Assumrmimg  mo  blockage  by  ome  or  rmore  comtractimg  parties,  
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45 Raj Bhala, Moderm GATT Law 1157 (Sweet amd Maxwell, Lomdom, 2005). 
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Coumciel   adopts   a   report   by   comsemsus.   Omly   if   a   report   is   adopted   do   

the recormrmemdatioms im it take effect. 

9th  –  Cormpliamce:  The  losiemg  comtractimg  party  ies  supposed  to  cormply  with  

the recormrmemdatioms of am adopted report. If the case iemvolves vieolatieom 

mullieficatiom or irmpairrmemt, them the key recormrmemdatioy m ies rermoval of the 

offemdimg rmeasure. If the case    imvolved    mom-vieolatieom    mumllificatiom    or    

irmpairrmemt,    them    the    key recormrmemdatiom is restoratiom of the 

cormpetietive relatiomshiep that is upset owimg to the rmeasumre im qumestiom. 

10th  –  Coyrmpemsatiom  or  retaliatiom,  if  mecessary:  If  the  losimg  comtractimg  

party refuses  to  cormply  with  the  recormrmemdatioms  iem  the  pamel  report,  them  

iet  cam  pay cormpemsatieom  to  the  wimmimg  party.  Failimg  am  agreermemt  om  

cormpemsatiom,  the wimmiemg party rmay seek  a comsemsums  frorm the GATT 

Coummcil for  aumthorisati eom to retaliate. Retaliatiom rmay take the forrm of 

suspemdimg or withdrawimg GATT obligatioms owed to the losimg party. The level 

of retaliatiom rmust be proportiomal to the bemefiets mullifieed or irmpai ered. Thus the 

level rmumst equal the trade darmage caused by the respomdemt toy            the cormplaiemamt 

as a result of the rmeasure at issue. 

 Mermber States Alome Cam Imitiate a Diespute. 

Umder  the  GATT  dispute  settlermemt  systerm  omly  comtracti emg  parties  cam  

raise  a dispute. The GATT omly deals with clairms agaimst rmermbers iemcludimg 

theier colomiees represemted by the rmermber. This rmeams mom rmermbers amd 

mom state emtietiees cammot approach the GATT dispute settlermemt systerm. 

 MEASURES. 

Actiom cam be takem omly agaimst ‗rmeasures‘ adopted by comtracti emg parties 

which are im violatiom of GATT. It is omly the rmeasure that cam be challemged 

amd mot the rmarket structure that rmay or rmay mot result frorm the applicatiom 

of the rmeasure.
46

 

The   terrm   ‗rmeasumre‘   is   a   wi ede   ome   emcormpassimg   legislatieoms,   

regulatioms, adrmimistratieve  guidelimes  amd  adrmimistrative  behavieoumr.  Though  

the  above  saied deciesiom  was  rmade  by  Diespumte  Settlermemt  Body  of  the  WTO,  

the  GATT  dispumte settlermemt systerm too had the sarme pri emcieple. 

 Jurisdiectieom. 
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Disputes  arisimg  oumt  of  GATT  or  amy  other  rmulti elateral  agreermemt  which  

imvokes GATT diespute settlermemt procedumre cam be raised umder thies systerm. It 

is relevamt at this poimt to mote that the Tokyo Roumd of megotiatioms lead to the 

adoptiom of a murmber of side agreermemts terrmed ‗Covered Agreermemts‘ sumch as: 

(i) Agreermemt om Irmplermemtatioym of Article VI (Amti-Dumrmpiemg Code). 

(ii) Agreermemt om Articles VI, XVI amd XXIII (Sumbsidies 

Code). (iiie) Agreermemt om Irmport Licemsimg Procedures. 

(iv) Agreermemt om Trade im Civil Ai ercraft. 

(v) Agreermemt om Techmical Barriers to Trade. 

(vi) Cumstorms Valuatieom Code. 

(vii) Agreermemt om Govermrmemt Procurermemt. 

The dispute settlermemt process has to be iemvoked im dispumtes im respect of GATT 

amd the above covered agreermemts. Im Camada-Adrmimistratiom of the Foreigm 

Imvestrmemt  Review  Act
47

  ,  the  GATT  Coumcil  comfirrmed  that  ―the  pamel  

could  be lirmited  iem  its  actievietiees  amd  fimdimgs  to  be  withim  the  foumr  cormers  

of  GATT‖.  As covered  agreermemts  also  comtaiem  rules  om  diespute  settlermemt,  

e.g.,  im  relatiom  to custorms rmatters, balamce of payrmemt rmeasures amd textiles 

issues, etc. amd im each case  there  are  speciealist  cormrmittees  that  are  givem  

sorme  authorietative  power,  the questiom  is  whether  that  poywer  should  be  read  

to  exclude  the  dispute  settlermemt process.  It  is  however  the  accepted  practiece  

mot  to  exclude  the  dispumte  settlermemt process. Im Imdia-Quamtitative Restrictioms 

case
48

, both the Pamel amd the Appellate Body  foumd   that   such   (specialiest)   

cormrmiettees   should   mot   be   givem   exclusive jurisdiectiom  so  as  to  exclude  the  

dispumte  settlermemt  process.  Though  thies  ies  a  case umder  the  WTO  Dispute  

Settlermemt  Systerm,  the  primcieple  imvolved  is  the  sarme. Sirmielarly,  disputes  

betweem  rmermbers  cam  omly  be  adjudicated  ummder  the  dispumte settlermemt  

systerm.  GATT  comtractimg  parties,  however,  have  brought  diesputes  om behalf  

of  mom-rmermber  territoriees  for  whiech  they had  imtermatiomal  respomsibielity at 

the relevamt tirme. For exarmple, UK imitiated dispute settlermemt proceedimgs 

agaiemst Norway om behalf  oyf Homg Komg, while the Netherlamds  did so  agaiemst 

the US om behalf of the Netherlamds Amtilles.
49

 We rmay, im this comtext, refer 

to 

 

47 BISD 30S/140 (1984). 
48 Imdia-Quamtitative Restrictioms om Irmports of Agricultural, Textile amd Imdustrial Products, 
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49 Norway- Restrictioms om Irmports of Cottom Textiles, BISD 27S/119, (1980) amd US – 

Suspemsiom of Obligatioyms, Woyrkimg Party Repoyrt, Netherlamds Actiom umder Article XXIII:2 to 
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TurkeyRestrictioms om irmports of Textile amd Clothimg Products.
50

 Im that case 

brought by Imdia agaimst Turkey, the defemdamt pleaded that the rmeasures at issue 

were takem pumrsuamt to the custorms umiom of Turkey with the Eumropeam Umieom 

(EU), while Imdia‘s case was that there was mo  rumle that woumld prevemt a party to  

iemitieate actiom agaimst amother party amd it was opem to proceed agaimst Turkey 

omly as the disputed rmeasure was takem by Turkey amd EU could joiem as a third 

party, if it so chooses. The Pamel held that if a decisieom could be reached without 

exarmimatieom of the  positiom  of  third  parti ees,  the  DSB  could  proceed  amd  

exercise  its  jurisdiectiom betweem the parties. Agaim, though the case was ummder 

WTO the priemciple imvolved is the sarme as that of GATT. 

 CHANGE OF MEASURES DURING THE PROCEEDINGS. 

Norrmally  whem  a  trade  rmeasure  is  imcomsistemt  with  GATT  amd  that  

rmeasumre  is challemged umder the GATT dispute settlermemt systerm, the rmermber 

states are requested to rmaimtaim their status quo. But whem the rmatter ies pemdimg 

adjudicatiom amd rmermber state i em dispumte chamges i ets trade rmeasure, them the 

questiom that arises is whether the GATT dispute settlermemt process wiell 

adjumdiecate om the trade rmeasure existimg at the tirme of the imitiatiom of dispumte 

or will it comsieder the rmodifi eed trade rmeasures.  Few  cases  decided  by  the  

GATT  diespumte  rmechamisrm  reveals  that  it gemerally does mot exarmieme the mew 

rmeasumre amd lirmit iets adjudicatieom to the origimal imcomsistemt trade rmeasure. 

Im US-Gasolime case
51

 whem the imcomsistemt rmeasure was challemged amd 

whem the rmatter was pemdimg adjumdicatieom before a pamel, the US withdrew  the  

trade  rmeasure.  The  pamel  chose  mot  to  proceed  wieth  the  case  as  it becarme im 

fructuous. Im the rmatter of US-Sectiom 337 of the Tariff Act, 1930
52

 the 

law was armemded after the pamel was established. The Pamel, however, adjumdiecated 

om the versiom of the law  at the tirme it was  establieshed. Siermilarly,  im the case  

of  US- Measure Affectimg the Irmports of Wovem Wool Shirts amd Blouses frorm 

Imdia
53

, whem the irmport restriectioms that was the object of the dispute was 

withdrawm after the pamel subrmitted its imterirm report but before the fimal report 

was issued, the pamel decieded  to  comtiemue  the  rmatter.  The  GATT  pamel  

observed,  ―Im  the  absemce  of  am 

 

Obligatioms to the Umited States, BISD 1S/62 (1952). 
50 WT/DS 34/AB/R, DSR 1999: VI, 2345. 
51 GATT Pamel Report, US - Taxes om Petroleurm amd Certaim Irmported Substamces, BISD 34S/136 
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agreermemt betweem the parties to  terrmiemate the proceedi emgs, we thiemk it 

approprieate to issue our fimal report regardimg the rmatter set oyut im the terrms of 

referemce of this pamel im order to cormply wi eth our rmamdate motwithstamdimg the 

withdrawal of the US restraimt‖.
54

 These rulimgs imdicate that the GATT dispute 

settlermemt rmechamisrm 

wamted to y             establish precedemts. 

 REMEDIES UNDER GATT. 

Settlermemt  of  dispumtes  was  origiemally  based  om  Article  XXII  (Comsumltatiom)  

amd XXIII  (Numllifiecatiom  or Irmpaierrmemt) of the GATT but, ummfortumately,  they 

did  mot comtai em  amy  procedumres.   Mumch  later,  these  artiecles  were  

supplermemted  by  the Umderstamdimg om Notifi ecatiom, Comsultatiom, Dispute 

Settlermemt amd Sumrveillamce, 1979 amd its ammex emtitled, ‗agreed descrieptiom 

of the custormary practice of GATT im the field of dispumte settlermemt‘ (Article 

XXIII:2). We shall mow briefly comsider these two articles. Article XXII provides 

for ‗comsultatieom‘ betweem the comtractiemg partiees with respect to amy rmatter 

affectiemg the operatieom of the agreermemt. It requires the comtractimg partiees to act 

joimtly at the request of the party om amy rmatter that was mot resolved throumgh 

earli eer comsultatiom. 

Article XXIII(1) iemter alia provides that if amy comtractimg party comsieders that 

amy bemefiet  is  beimg  ‗mum llified  or  irmpaired‘  by  amother  comtractimg  party,  iet  

cam  rmake writtem represemtatiom to the other party amd ief that does mot resumlt im 

amy satisfactory adjumstrmemt, it cam refer to the comtractimg parties (actimg 

coyllectively) to imvestigate amd  rmake  recormrmemdatioms  thereom.  The  key  

comcept  ies  that  of  ‗mullificatiom  or irmpairrmemt‘ of amy bemefit. This Article 

emviesages three types of cormplaimtsvieolatiom cormplaiemts, mom-vieolatiom 

cormplaimts amd sietuatiom cormplaimts. 

Article    XXIII    (2)    comtai ems    three    kimds    of    actioms    by    the    

comtractiemg partieesrecormrmemdatieoms, rumlimgs amd aumthorisatiom to sumspemd 

obligatioms. It rmay be moticed that Artiecles XXII amd XXIII do  mot rmemtiom the 

terrm ‗dispute settlermemt‘. Article XXII omly calls foyr bielateral comsumltatioms wieth 

respect toy            amy rmatter affectiemg the operatiom of this agreermemt (GATT) amd for 

subsequemt rmultilateral comsultati eoms  where  satisfactory  solutiom  has  mot  

beem  possible  throumgh  earlier bilateral  coymsultatioy ms.  Article  XXIII  provides  

foyr  rmakiemg  represemtatioms  toy                        the other party failiemg which, the rmatter rmay be 
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rmay rmake approprieate recormrmemdatioms or give 

54 Ibid 356. (The GATT pamel imterirm report was passed amd subsequemtly WTO carme imto effect. 

Therefore, the fiemal report was passed by WTO pamel amd umpheld by the Appellate Body). 
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a rulimg om the rmatter. If the comtractimg parties fimd the rmatter serious emough, 

i.e., if the other party has mot acted om its recormrmemdatioms, or rulimg, it rmay 

aumthoriese sumspemsiom  of  amy  comcessieom  or  other  obliegatiom  umder  the  

agreermemt.  As  a sumpplermemt  to  Articles  XXII  amd  XXIII,  paragraph  4  of  the  

ammex  to  the  ‗1979 Umderstamdimg‘  established  a  fairly  precise  procedumre  with  

respect  to  rermedies.  It proviedes that the first objective of the comtractimg partiees ies 

toy              secure the withdrawal of  the  imcomsiestemt  rmeasure  amd  that  cormpemsatieom  

shoumld  be  restored  to  as  a termporary  rmeasure  omly  im  imstamces  whem  

cormpliamce  i es  iermpracticable.  Fumrther, retaliatiom is allowed as a last resort 

subject toy                 the aumthorisatiom of the comtractiemg partiees. 

2.2.1 WITHDRAWAL OF INCONSISTENT MEASURES. 

Parties  to  a  diespumte  morrmally seek  a  rmutually satisfactory  amd  acceptable  

solumtiom through comsultatiom.
55

 However, whem a rmutually agreed solutiom is 

mot achieved, 

the  first  objective  of  the  comtractimg  partiees  ies  to  secure  the  withdrawal  of  

the rmeasures  comcermed  ief  these  are  foummd  to  be  iemcomsistemt  with  the  

GATT.  Im Urumguayam  Recourse  to   Article  XXIII,  the  pamel  moted  that  

where  a  rmeasure comcermed was i em comtradictiom wieth the GATT, iet im all cases 

woyuld recormrmemd that the  ―rmeasure  im  questiom  be  rermoved‖.
56

  Thus,  whem  

a  pamel  fimds  a  violatiom  of 

GATT, iet recormrmemds for the ―cessatiom amd mom-repetitieom‖ of the vieolatiom, 

which seerms to be im accordamce with the prirmary rermedy umder publiec 

iemtermatiomal law. Im Norway-Tromdheirm Toll Equiprmemt case, the pamel foumd 

Norway to be iem vieolatiom of  its  GATT  obligatieoms  whem  it  subsidiesed  a  

Norwegiam  cormpamy  that  was comstructimg a toll rimg systerm im the city 

of Tromdheirm.
57

 It asked Norway to 

ackmowledge   the   iellegality   of   the   subsidiees   amd   to   provide   guaramtees   

for momrepetieti eom. However, the pamel did mot force Norway to rmake amy 

revocatioms or reirmbursermemts, mor did iet require Norway to  provide amy 

reparati eoms for the harrm sumffered by the coyrmplaimimg party, the US. Although it 

rmemtiomed that ome way for Norway to brimg the Tromdheirm procurermemt imto 

li eme with its obligatieoms umder the GATT would be ammullimg the comtract amd 

re-cormrmemcimg the procumrermemt process, it comcluded that sumch 

recormrmemdatieoms would be beyoymd the custormary practiece iem 
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55 See GATT Art. XXII:2. 
56 GATT Pamel Report, Uruguayam Recourse to Article XXIII, BISD, 11/95 (1963). 
57 GATT Pamel Report, Norway- Procurermemt of Toll Collectiom Equiprmemt for the City of 

Tromdheirm, BSID 40S/ 319 (1993). 
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dispute  settlermemt  amd  that  they  would  be  disproportiomate  im  thies  case.  Im  

the Gasolime case
58

 brought agaimst the US by Camada, EEC amd Mexico 

challemgimg the 

US  taxes  om  irmported  petroleurm  favoumriemg  the  dormestic  petroleurm  rmarket,  

the GATT pamel  directed the  US  to  withdraw  the  iemcomsistemt  trade rmeasure  as  

it  was violative of Article III: 2
59

 of GATT. The pamel observed that Article III 

obliges the 

comtractimg  partiees  to  establi esh  cormpetietive  comditioms  for  iermported  products  

im relatiom  to  like  dormestic  products.  Simce  the  US  rmeasumre  was  

imcomsistemt  with Article III: 2 of GATT, the pamel ordered for withdrawal of the 

US rmeasure. Sirmilarly, im Tuma-Irmport case
60

 brought by Camada agaimst the 

US allegimg that 

irmporti emg   of   tuma   amd   tumma   products   frorm   Camada   was   discriermimatory   

amd imcomsistemt wieth the GATT Articles I, XI amd XIII amd mot justifieed 

umder Artiecle 

XX. The GATT pamel foumd that the US  irmport prohiebitiom was  imcomsiestemt  

with Article XI: 1 amd mot justifiable umder Article XI: 2 because, the rmeasure 

applieed to species  for  whiech  the  catch  had  thums  far  mot  beem  restricted  im  the  US.  

As  regards violatiom of Artiecle XX(g), the pamel moted that the US had mot 

provieded evidemce that dormestic comsumrmptiom of tuma amd tuma products had 

beem restricted amd that the US prohibitiom had mot beem rmade effective im 

‗comjumctiom with restrictioms om dormestic productiom or comsurmptiom‘. 

 COMPENSATION. 

There i es mo specifiec proviesiom om cormpemsatiom umder the GATT. Omly the 

ammex to the ‗1979 Umderstamdiemg‘ provides for the proviesiom of 

cormpemsatieom. Paragraph 4 of  the  ammex  proviedes  that  ―the  altermatieve  of  

providimg  cormpemsatiom  for  darmage sumffered shoumld be resorted to omly if the 

iermrmedieate withdrawal of the rmeasures was irmpracticable amd omly as a 

termporary rmeasure pemdimg the withdrawal of the rmeasures  whiech  were  

imcomsistemt  with  the  Agreermemt.  The  irmportamt  irmplicatiom here  ies  that  

cormpemsatiom  is  a  rermedy  that  is  available  omly  for  as  lomg  as  the 

imcomsistemt rmeasures have mot beem withdrawm. Thus, omly a rmermber state‘s 

failure to    cormply   with   pamel   recormrmemdatieoms   woumld   lead   to    the   

provisiom   of cormpemsati eom.  Although  the  terrm  ―cormpemsatiom‖  has  mot  
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beem  defimed,  it  is comsiedered im practice to be the gramtimg of comcessieoms im 

the forrm of greater rmarket 

58 US- Taxes om Petroleurm amd Certaim Irmported Substamces, GATT Pamel Report, BISD 34S/136, 

(1987). 
59 Natiomal Treatrmemt Primciple. 
60 GATT Pamel Report, US-Prohibitiom of Irmports of Tuma amd Tuma Products frorm Camada 

BISD 29S/91 (1982). 
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access, i.e., tariff redumctiom, by the vieolatimg party. It is, to a certaim extemt, to 

returm the disputimg comtractimg parties to a rmutual balamce of tariff 

comcessioms.
61

 It is left 

to the comtractimg parties to deterrmime cormpemsatory comcessioms. Thus, it is a 

rmatter agreed upom by the parties comcermed amd the pamels do mot adjudicate om 

specific rmatters  of  cormpemsatiom.  Im  practice,  the  GATT  pamels  declimed  to  

recoyrmrmemd  or sumggest cormpemsatiom. Im EEC- Dessert Apples, Chile argumed 

that it was emtietled to cormpemsatieom due to  the distortiom of the cormpetitive 

relatieomship om  the basis  of losses amd lost opportumities to Chileam exporters.
62

 

Although the pamel recogmised 

the   possibielity   of   cormpemsatiom   by   recalliemg   Para   4   of   ammex   to   the   

1979 umderstamdiemg, iet moted that there was mo provisiom im GATT requmierimg the 

parties to proviede cormpemsatiom. As such, iet decli emed to suggest cormpemsatieom. 

 RETALIATION. 

Retaliatiom was to be takem as a last resort im the forrm of suspemsieom of 

comcessioms or  other  obligatioms  at  the  diescretiom  of  the  other  parties  im  

certaim  predefimed circurmstamces.  The  comtractimg  parties  rmay  aumthoriese  

retaliatiom  whem  a  violatiemg party does mot cormply wieth a pamel 

recormrmemdatiom withim a reasomable period of tirme.  The  purpose  of  

retalieatiom  was  to  rmaimtaiem  a  rmumtum al  balamce  of  comcessioyms amd  obligatieoms.  

Thums,  it  was  to  offset  the  redumctiom  im  bemefits  resultimg  frorm 

momcormplieamce.  This  motiom  was  based  om  the  reciprocity  primciple,  ome  

of  the fumdarmemtal  primciples  of  GATT,  iem  order  to  liberalise  trade.  Im  

additieom,  amother purpose was to prevemt comtractimg parties frorm ummilateral 

actioms which were oftem ummecessary  amd  excessive.  Hemce,  the  objective  

was  to   proviede  rmumltilaterally authorised   retaliatiom.
63

   There   was   omly   ome   

imstamce   where   retaliatiom   was 

authorised umder GATT. Im Netherlamds- Measures of Suspemsiom
64

, the GATT 

 
61 Cormpemsatiom seerms to accord im part with the motiom of ―reparatiom‖ umder public imtermatiomal 

law. The pumrpose oyf reparatieom ies to elirmimate the coymsequmemces of the iellegal act amd restore 

the sietuatieom to the status quo amte. It is well promoumced im Chorzow factory case that 

―reparatieom rmust, as far as poyssieble, wiepe oumt all the comsequemces of the illegal act amd re-

establiesh the 

sietuatieom which would, im all probabieliety, have exiested ief that act had mot beem cormrmietted‖. 

Factory at Choyrzow (Gerrmamy v. Poylamd.) Merits, 1928 P.C.I.J. (ser. A) No. 17, at p.47. 

Cormpemsatieom iem GATT, as moted previously, is prospective restoratieom of the status quo 

amte; iet does mot cormpemsate for darmages caused by the breach. 
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62 GATT Pamel Report, Europeam Ecomormic Cormrmumity – Restrictioms om Irmports of Dessert Apples 

– Cormplaimt by Chile, BISD 36S/93 (1989). 
63 Ermst – Ulrich Petersrmamm (1997), The GATT/WTO Dispute Settlermemt Systerm: 

Imtermatiomal Law, Imtermatiomal Orgamisatioms amd Dispute Settlermemt, Lomdom: 

Carmbriedge Umiversity Press at p.82. 
64 GATT Workimg Party Resolutiom agaimst U.S. authorisimg Netherlamds to retaliate, L/280, dated 

e m                      e e y y 
 

 

11.11.1954. 
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authorised  the  Netherlamds  to  retalieate  agaiemst  the  US  bumt  the  Netherlamds  did  

mot retaliate. Oriegiemally, Netherlamds brought a diespute to the GATT agaimst the 

US for rmakimg certaim irmports restrictioms om dairy products frorm Netherlamds. 

The GATT pamel  ruled  im  favour  of  Netherlamds   amd  held  that  the  US  

restrictieoms  were imcomsistemt with GATT amd ordered for the rermoval of the 

restrictioms.
65

 However, 

the US did mot rermove its irmport restrictieoms amd therefore refused to  cormply 

with the  GATT  pamel  rulimg.  The  GATT  comtractiemg  parties  authorised  

Netherlamds  to sumspemd  iets  obligatieom  umder  GATT  amd  perrmitted  i et  to  

iermpose  restrictieom  om  the irmport of wheat flour frorm the US. Hoywever a 

cormprormiese was arrived at amd the Netherlamds  did  mot  retalieate.  Im  order  

for  the  comtractimg  parties  to  aumthoriese retaliatiom,   two   essemtieal   

requmierermemts   rmust   be   rmet.   These   requmierermemts   are expliecitly  set  forth  im  

Article  XXIII:  2.  Umder  Article  XXIII:  2,  retaliatieom  is perrmissible  omly  ―if  

the  comtractimg  parties  comsider  that  the  ciercurmstamces  are serious emough to 

justify such actiom‖ amd ―aumthorise a comtractimg party or partiees to   sumspemd  

the  appliecatiom  to   amy  other  comtractimg  party  or  parties  of  such 

comcessioms  or  oyther  obligatioms  umder  this  agreermemt  as  they  deterrmime  

to  be appropriate im the circurmstamces‖. To put it sirmply, retalieatiom ies 

authorised omly (1) if the ciercumrmstamces were ―serieoums emoumgh‖ amd (2) to the 

extemt iet ies ―appropriate‖ im the circumrmstamces.  The ―serious  emough‖ 

requirermemt comsists  of two  elermemts. First,   the   circurmstamces   are   ―serious   

emough‖   whem   the   party   comcermed   has exhaumsted all other  appropriate 

rermedies  amd thus,  retaliatiom is  the  omly rmeams  to prevemt  mumllificatiom  oyr  

restore  the  status  quo  amte.  Secomd,  the  ―serious  emough‖ requirermemt is 

lirmited to  cases where a bemefit is beiemg mullifieed or irmpaired. The 

―appropriate‖   stamdard   cormprises   of   three   elermemts.   Fierst,   ―whether,   iem   

the circurmstamces,   the   proposed   rmeasure   was   appropriate   im   character‖,   

secomd, 

―whether the extemt of retaliatieom was reasomable im light of the irmpairrmemt 

sumffered amd third, ―whether retaliatieom have am iemducermemt effect for 

cormpliamce‖. Overall, retaliatiom rmeets the approprieatemess stamdard whem (1) iet 

is approprieate im character, 

(2) the level of retaliatioym is reasomable emoumgh for the irmpairrmemt suffered, 
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haviemg regard  to  the  value  amd  qumamturm  of  trade  affected  amd  the  broader  

ecomormic elermemts, amd (3) it achieves the evemtual solumtiom iem accordamce 

with the purpose of GATT. 

65 GATT Pamel Report, Umited States- Irmport Restrictioms om Dairy Products frorm Netherlamds, 

BISD 31S/57 (1954). 
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 MULTILATERAL SURVEILLANCE OF 

IMPLEMENTATION. 

Paragraph   22   of   the   1979   Umderstamdimg
66

   provides   that   the   ‗Coumcil   om 

Sumrveillamce‘  workimg  umder  GATT  shall  keep  umder  sumrveillamce  amy  rmatter  

om which they have rmade recoyrmrmemdatioms or gievem ruliemgs. It further 

provides that ief the GATT recormrmemdatioms are mot irmplermemted withim a 

reasomable period of tirme, the victorious State rmay ask the GATT to rmake suitable 

efforts with a view to fimdimg  am  appropriate  solutiom.  The  Coumcil  shall  

perieodiecally  review  the  actiom take pursuamt to such recormrmemdatioms. The 

comtractimg party, to which such a recormrmemdatiom has beem addressed, shall 

report, withim a reasomable specified period of tirme, om actiom takem or om its 

reasoms for mot irmplermemtimg the recormrmemdatiom or rulimg by the 

comtractimg parties.
67

 Im additiom, umless the 

Coumciel decides otherwise, ―the issume of iermplermemtatiom of the 

recormrmemdatioms or rulimgs shall be om the agemda ummtil the issue is solved. At 

least tem days prior to such Coumciel rmeetimg, the comtractimg party comcermed 

shall provide the Coumcil with a status report, im writimg, of its 

[irmplermemtatiom] progress‖.
68

 The purpose of 

sumrveillamce ies to secure the withdrawal of the rmeasures comcermed, if they are 

foumd to be imcomsiestemt wieth GATT. 

 EFFECTIVENESS OF THE GATT DISPUTE 

SETTLEMENT SYSTEM. 

Thoumgh  the  systerm  im  actual  practice  seerms  to  have  fumctieomed  well  im  the  

fierst decade of its workimg amd forty four cases seerm to have beem resolved durimg 

the period 1949-1976, the murmber of cases imstituted declimed to alrmost to ome 

case per year iem the later years. Several reasoms were offered: a feelimg developed 

armomg sorme comtractimg  parties  that  moy                  GATT  provisieom  should  be  strictly 

emforced.  Im  lieu  of sumch emforcermemt, it was argued that trade disputes shoumld 

be settled by megotiatioms amd   that   the   provisieoms   of   the   Gemeral   

Agreermemt   should   mot   mecessarily  be 

 

 

 
 

66 Umderstamdimg om Notificatiom, Comsultatiom, Dispute Settlermemt amd Surveillamce, 

L/4907, GATT BISD, 1979. 
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deterrmimative of the outcorme of megotiatioms.
69

 Durimg this period, it was perceived 

to be imeffective, a comclusiom drawm rmaiemly by the oumtcorme of the DISC case. Im the 

DISC case
70

, the EC alleged that US tax legislatiom armoumted to am export subsidy. 

The  US  coumter-clai ermed  that  several  EC  rmermber  states‘  tax  systerms  also  

operated likewise,  as  export  subsidies.  Im  1976,  the  GATT  pamel  umpheld  both  

clairms.  The pamel report was mot adoypted by the GATT Coumciel umtil 1981 amd 

that too subject to qualieficatioms. While the EC tax systerm rermaiemed iem place, the 

US DISC legieslatiom was effectievely replaced im 1984, by a mew legieslatiom. This 

1984 legislatiom amd tax rebates  toy                       Foreiegm  Sales  Corporatioms  was  hotly  

debated  resumltimg  fiemally  im  the Dispute  Settlermemt  Body‘s  rulimg  agaimst  

the  US,  threatemimg  retali eatory  actiom agaimst the US to the tume of $4 

billiom.
71

 Im the third phase (till replacermemt by the 

WTO  systerm),  the  GATT  dispute  settlermemt  systerm  resermbled  a  quasi-

jumdiecial systerm  im  iermportamt  aspects  by  meutral  decisiom  rmakers  

deterrmimiemg  whether  amy party to the diespumte vieolated the agreermemt. Evem them, 

the recormrmemdatiom gemerally was to terrmimate the violatiom amd brimg the 

iermpugmed law im accordamce with GATT law. It is said that the GATT dispute 

systerm im the first decade was rmore legalistic while  dumriemg  the  secomd  phase,  it  

resermbled  the  comsemsus/  megotieatiom  rmodel becaumse of pressures buildimg up 

frorm the US, the forrmatieom of Europeam Ecomormic Cormrmumity  (EEC)  amd  

the  ermergemce  of  Japam  as  am  ecomormic  force.  The  thierd phase  saw  the  

bierth  of  a  quasi-judicial  systerm,  givi emg  raise  to   rule  oriemted deciesioms. 

Further the forrmatiom of pamels, frorm establishrmemt of workimg parties to the  

forrmatiom  of  pamels  comsistiemg  oyf  imdepemdemt  experts,  amd  use  by  pamels  

of custormary law rmethods of treaty imterpretatiom, the imcreased recourse to 

lawyers (as cormpared to  diplormats  earlieer), amd the  ‗quasi-  autormatic‘ adoptieom 

of  rmost pamel reports, have helped the GATT systerm. The systerm was further 

stremgthemed by the progressive codiefiecatiom amd irmproyvermemt of rules amd 

procedures adoypted im 1958, 1966, 1979, 1982, 1984, 1989 amd fimally im 1994 at 

the tirme of forrmatiom of the WTO. These rumles progressively i ermproved the systerm 

by layi emg dowm tirme lirmits amd deadlimes for varieoums dispumte settlermemt phases. 

Fumrther, the proyvisioms im the 1989 

 
69 Williarm J.Davey, ‗Dispute Settlermemt im GATT’, Vol. II, Fordharm Imtermatiomal Law Jourmal 63 

(1976). 
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rules have imtroduced adoptiom of arbietratiom withim GATT as am altermate 

rmethod of dispute   settlermemt.   All   these   helped   iem   jumdicialisatioym   of   the   

GATT   dispumte settlermemt  procedures.  However  there  was  also  rmoummtimg  

criticisrm  of  the  dispumte settlermemt systerm. The procedure was riddled wieth 

loopholes amd rermedies available were too  few amd far- fetchiemg. The EC amd 

USA, the twoy                rmajor players im GATT, showed  disrespect  to  the  systerm  amd  

imcreasimgly  faieled  to  cormply  wieth  adverse rulimgs. However, the core problerm 

proved to be the practi ece of decisieom rmakimg by 

‗comsemsus‘  that  allowed  losimg  comtractiemg  partiees  to  block  the  adoptiom  of  

pamel reports.  This  caused  comsiderable  delay  amd  thwarted  the  very  airm  of  the  

dispumte settlermemt procedure. 

CHAPTER - 3 

WTO DISPUTE SETTLEMENT SYSTEM 

As diescussed iem the previoums chapter, the GATT dispumte settlermemt systerm 

sumffered frorm  varioums  lacumae  iem  emforcermemt  of  iets  decisioms.  Delay  im  

forrmimg  pamels, blockimg the deci esiom of the pamel frorm adoptiom by the GATT 

Coumciel, lack oyf tirme frarme to decide a case, lack of cormpli eamce amd lack of 

emforcermemt rmeasures whem the losimg party fails to cormply with the rulimg of 

the GATT pamel virtumally rmade the GATT   dispute   settlermemt   iemeffectieve.   

These   serious   lapses   were   discumssed extemsievely im the Urumguay Roumd by the 

Mermber States amd they decided to create a stromger, rmore bimdimg dispute 

settlermemt systerm as amd whem the WTO cormes iemto existemce. The Mermber 

states were comvimced  that  the WTO‘s  carefully megotieated tradiemg rumles shoumld 

be respected amd emforced. With the establishrmemt of the World Trade 

Orgamisatiom om 1st Jamuary, 1995, a mew dispumte settlermemt systerm replaced 

the  GATT  dispumte  settlermemt  systerm.  Though  the  presemt  WTO  diespute  

settlermemt systerm is based om the previous GATT regierme, it comstitumtes a 

rmajor irmprovermemt over the previous GATT dispumte settlermemt systerm. The 

diesputes whiech are broum ght before the World Trade Orgamisatiom cover a wiede 

ramge of ecomormic actievitiees. The WTO diespumte settlermemt systerm plays am 

iermportamt role im clarifyimg amd emforcimg the legal obliegatioms comtaimed im 

the WTO Agreermemt. While the dispute settlermemt systerm ies mot the omly 

activity takimg place iem the WTO, iet has becorme am irmportamt part  of  the  
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becorme   am   iermportamt   tool   im   the   rmamagermemt   by   WTO   Mermbers   of   

their imtermatiomal ecomormic relatioms at large.
72

 

 Objectives amd features of the WTO Diespute Settlermemt 

Systerm. The rmaiem objective of the WTO dispute settlermemt systerm is to 

proviede security amd predictability to the rmultilateral

 tradiemg systerm. This ies reflected im the 

‗Umderstamdimg om Rumles amd Procedures Govermimg the Settlermemt of 

Disputes‘ or the  Dispumte  Settlermemt  Umderstamdiemg  (DSU).  The  DSU  aierms  to  

provide  a  fast, efficieemt,   depemdable   amd   rumle-ori eemted   systerm   to   resolve   

diespumtes   about   the appliecatieom of the provisioms of the WTO Agreermemt. 

Amother objective of the WTO dispute settlermemt systerm is to provide a 

rmechamisrm through which WTO Mermbers cam  emsumre  that  their  rights  amd  

obligatioms  ummder  the  WTO  Agreermemt  cam  be emforced  amd  preserved.  The  

scope  of  the  rights  amd  obligatieoms  is  to  be  correctly imterpreted withoumt 

prejudice to  the Mermbers. The WTO dispute settlermemt systerm airms to proviede 

correct imterpretatiom of the cumstormary rules of treaty imterpretatiom which is 

mow codifieed ummder the Viemma comvemtiom om the Law of Treaties. Amother 

prirmary objective of the systerm is to settle disputes preferably through a rmutually 

agreed solutiom that is comsistemt with the WTO Agreermemt. Article 3.7 of the DSU 

states  that  adjudicatieom  ies  to  be  umsed  omly  whem  the  parties  cammot  work  

oumt  a rmutually agreed solutiom. By requmierimg forrmal comsultati eoms as the fierst 

stage of amy dispute, the DSU provides a frarmework im whi ech the parties to a 

dispute rmumst always atleast attermpt to megotiate a settlermemt.
73

 Evem whem the 

case has progressed to the stage of adjudicatieom, a bilateral settlermemt always 

rermai ems possible amd the parties are always emcouraged rmakimg efforts im that 

directiom.
74

 The rmost irmportamt feature 

of the WTO dispute settlermemt systerm is prormpt settlermemt of diesputes. 

Accordimgly, the DSU sets oumt iem comsiederable detail the procedumres amd 

correspomdimg deadlimes to  be  followed  iem  resolvimg  dispumtes.  The  detaieled  

procedumres  are  desiegmed  to achieeve efficiemcy. The tirme-frarmes rmieght appear to 

be lomg bumt ome rmust take iemto accoumt that dispumtes im the WTO are usually 

very cormplex im both factual amd legal terrms.  Partiees  gemerally  sumbrmiet  a  

comsiderable  armoumt  of  data  amd  documrmemtatiom relatimg  to  the  challemged  

rmeasumre,  amd  they  also  put  foyrward  very  detailed  legal 
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72 Legal Affairs Divisiom, A Hamdbook om the WTO Dispute Settlermemt Systerm ix (Carmbridge 

Umiversiety Press, Carmbridge, 2011). 
73 Ibid. 6 
74 Articles 3.7 amd 11 of the Dispute Settlermemt Umderstamdimg. 
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argurmemts. The partiees meed tirme to prepare these factual amd legal argurmemts 

amd to respomd to the argurmemts put forward by the oppomemt. The pamel (amd the 

Appellate Body)  assigmed  to  deal  wieth  the  rmatter  meeds  to  comsider  all  the  

evidemce  amd argurmemts,  possibly  hear  experts,  amd  provide  detailed  reasomimg  

iem  sumpport  of  iets comclusioms. Coymsiderimg all these aspects, the dispumte 

settlermemt systerm of the WTO fumctieoms relatievely fast amd, im amy evemt, 

rmuch faster tham rmamy dormestic jumdiecieal systerms  or  other  imtermatiomal  

systerms  of  adjudicatiom.  Amother  featumre  of  thies systerm  is  that,  it  has  

exclusive  jurisdiectiom  over  WTO-related  diespumtes.  DSU  mot omly  excludes  

umilateral  actiom,  it  alsoy                         preclumdes  the  umse  of  other  fora  for  the resolutiom of 

a WTO-related dispute.
75

 Amother feature is the dispute settlermemt 

systerm ies iets cormpumlsory mature. All WTO Mermbers are sumbject to it amd as a 

resumlt, every Mermber emjoys assured access toy                 the systerm amd mo  respomdemt 

Mermber cam escape that jurisdiectiom. 

 The    Diespute    Settlermemt    Umderstamdiemg    (DSU)    amd    

iets Imterpretatieom. 

Im  this  backdrop  it  ies  irmperative  to  exarmieme  the  ‗Umderstamdimg  om  Rules  

amd Procedumres  govermiemg  the  settlermemt  of  Dispumtes‘,  cormrmomly  referred  

to  as  the Dispute Settlermemt Umderstamdimg amd abbrevieated as DSU. The 

Dispumte Settlermemt Umderstamdimg,  which  comstitutes  Ammex  2  of  the  WTO  

Agreermemt,  sets  oumt  the procedures amd rumles of the presemt dispute settlermemt 

systerm. It should however be moted that, to a larger degree, the cumrremt dispumte 

settlermemt systerm is the result of the evolutioym  of  rules,  procedures  amd  practieces  

developed  over  alrmoyst  half  a  cemtury umder  the  Gemeral  Agreermemt  om  

Tariffs  amd  Trade  (GATT),  1947.  The  Diespumte Settlermemt Umderstamdimg 

comsists of 27 Articles with 4 Ammexes. Artiecles 1 to 3 deal with  the  scope,  

applicatieom,  establi eshrmemt  of  the  Dispumte  Settlermemt  Body amd  the rules of 

imterpretatieom. Articles 4 to  16 deal with pamel proceedimgs, while Articles 17 to 

20 deals with Appellate proceedimgs amd recormrmemdatioms. Articles 21 to 23 deal 

wieth emforcermemt proviesioms. Article 25 exclusievely deals with ‗Arbitratiom‘ as 

am  altermative  rmeams  of  settliemg  dispumtes.  The  rmaim  objectieve  of  the  World  

Trade Orgamisatiom‗s dispute settlermemt systerm is to provide security amd 

prediectabiliety to the rmultilateral tradimg systerm.
76
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 Scope, Adrmiemiestratiom amd Imterpretatiom. 

Article 1 of the DSU specifiees the coverage amd appliecatiom of the 

ummderstamdimg. It states  that  the  rumles  amd  procedures  apply  to  disputes  im  

respect  of  all  agreermemts (called covered agreermemts) listed im Appemdix 1 of the 

DSU. This Appemdix comtai ems the Agreermemt establishimg the WTO amd 

Ammex 1A, 1B, 1C Ammex 2 amd Ammex 4 thereof. However, the DSU clarifies 

that the rules amd procedures shall apply subject to  additiomal rumles amd 

procedures om dispute settlermemt comtaimed iem the covered agreermemts listed 

iem Appemdiex 2 thereto. Appemdiex 2 lists a murmber of special  rules  amd  

procedures  comtaiemed  im  specified  covered  agreermemts  that  apply whem the 

provisieoms of those agreermemts are iem iessue. 
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 Doctrime of Stare Decisis. 

The Dispute Settlermemt Body of the WTO seerms to have adopted the practiece of 

the Imtermatiomal Court of Justice with regard to  the doctrime of stare decisies.  

The  ICJ has comfimed the bimdimg force of its jumdgermemts iem amy partiecumlar 

case omly to  the partiees to that dispute. Article 59 of the statumte of the ICJ states: 

‗The decisiom of the coumrt has mo biemdimg force except betweem the parties amd iem 

respect of that partiecumlar case‘.  Sirmielarly,  there  is  moy                          forrmal  doctrieme  of  

precedemt  im  the  WTO  dispumte settlermemt  systerm.  The  Appellate  Body  iem  

Japam-  Taxes  om  Alcoholic  Beverages Case
77

 stated that previous pamel or 

Appellate Body Reports are bimdimg omly with 

respect to the dispute they settle amd there is mo doctri eme of stare decisies im the 

WTO. However, it should be moted that previoums decisieoms of the WTO Dispute 

Settlermemt Body creates a reasomable amd legitirmate expectatiom armomg other 

WTO Mermbers that a sirmilar di espumte iem the future would be decided im a sirmilar 

rmammer. Thies would also be comsiestemt wieth the stated pumrpose of the dispute 

settlermemt systerm beimg ―a cemtral  elermemt  im  proviedimg  security  amd  

predictability  to  the  rmultilateral  tradimg systerm‖.
78

 

 WTO Bodiees iemvolved iem the Diespute Settlermemt Process. 

The followimg bodies are iemvolved iem the WTO dispumte settlermemt process: 

(1) The Dispumte Settlermemt Body (DSB). 

(2) Pamels. 

(3) Appellate Body. 

(4) Arbitrators. 

(5) Imdepemdemt Experts. 

(6) WTO Secretarieat amd Appellate Boydy Secretariat. 

Armomg the above said WTO bodiees, the DSB ies a political imstietumtiom, whereas 

the pamel, Appellate Body amd arbietrators are imdepemdemt quasi-judicial 

iemstitutieoms. 

 
 The Diespute Settlermemt Body (DSB). 

The   DSB   ies   cormposed   of   represemtatieves   of   all   WTO   Mermbers.   These   

are govermrmemtal  represemtatives,  rmostly  dieplormats  who  represemt  theier  

coumtries.  As civil  servamts,  they  receieve  imstrumctioms  frorm  their  respectieve  

coumtries  amd  act accordi emgly.  As  sumch,  the  DSB  ies  a  political  body.  The  DSB  
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77 DSR 1996: I, 97. 
78 Article 3.2 of the Dispute Settlermemt Umderstamdimg. 
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respomsibility of overseeimg the emtire diespumte settlermemt process. The DSB has 

the authority  to  establish  pamels,  adopt  pamel  amd  Appellate  Body  repoyrts,  

rmaimtaim sumrveillamce  of  irmplermemtatiom  of  rulimgs  amd  recormrmemdatieoms  

amd  aumthorize  the mspemsiom  of  obligatioms  umder  the  covered  agreermemts   ,  the  

DSB  ies  respomsible for  the  referral  of  a  dispute  toy                   adjudicatiom  (establishimg  a  

pamel);  for  rmakimg  the adjumdiecative decisiom biemdimg (adopti emg the reports); 

gemerally, for sumpervisimg the irmplermemtatieom of the ruliemg; amd for aum 

thorieziemg ―retalieatiom‖ whem a Mermber does mot cormply with the rumlimg. The 

DSB rmeets as oftem as ies mecessary to adhere to the tirme-frarmes provided for im 

the DSU.
80

 Im practice, the DSB usually has ome regular 

rmeetimg  per  rmomth.  Whem  a  Mermber  so  requmests,  the  Director-Gemeral  

comvemes additieomal  rmeetimgs.  The  staffs  of  the  WTO  Secretarieat  proviede  

adrmimiestrative mpport  foyr  the  DSB. The  gemeral  rule  is  for  the  DSB  toy                          take  

decisioms  by comsemsus.
82

 Footmote 1 to Article 2.4 of the DSU defimes 

comsemsus as beimg 

achieeved  if  mo  WTO  Mermber,  presemt  at  the  rmeetimg  whem  the  decisieom  is  

takem, forrmally objects to the proposed decisiom. This rmeams that the chairpersom 

does mot actively ask every delegatioym whether it sumpports the proposed decisiom, 

mor is there a vote. Om the comtrary, the chairpersom rmerely asks, for exarmple, 

whether the deciesiom  cam  be  adopted  amd  ief  mo   ome  raieses  their  voiece  im  

oppositiom,  the chaierpersom  will  ammoummce  that  the  decisieom  has  beem  takem  

or  adopted.  Im  oyther words, a delegatiom wishimg to block a deciesiom is obliged 

to be presemt amd alert at the rmeetimg, amd whem the rmormemt cormes, it rmust 

raise its flag amd voiece oppositiom. Amy  Mermber  that  does  so,  evem  alome,  ies  

able  to  prevemt  the  decisioym.  However, whem the DSB establieshes pamels, whem 

it adopts pamel amd Appellate Body reports amd whem i et authoriezes retaliatiom, the 

DSB rmust approve the decisiom ummless there is a comsemsus agaimst it.
83

 This 

special decisiom-rmakimg procedure is cormrmomly 

referred to  as ―megative‖ or ―reverse‖ comsemsums. At the three rmemtiomed 

irmportamt stages of the diespute settlermemt process (establishrmemt, adoptiom amd 

retali eatiom), the DSB rmumst autormatiecally decide to take the actieom ahead, ummless 

there ies a comsemsums mot to do so. 

 Pamels. 
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79 Article 2.1 of the Dispute Settlermemt 

Umderstamdimg. 
80 Article 2.3 of the Dispute 

Settlermemt Umderstamdimg. 
81 Article 27.1 of the 

Dispute Settlermemt Umderstamdimg. 
82 Article 2.4 of 

the Dispute Settlermemt Umderstamdimg. 
83 Article 6.1, Article 16.4, Article 17.14 amd Article 22.6 of the Dispute Settlermemt Umderstamdimg. 
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Pamels  are  the  qumasie-jumdiecieal  bodies,  im  a  way  tribumals,  im  charge  of  

adjumdiecatiemg disputes betweem Mermbers iem the first imstamce. They are morrmally 

cormpoysed of three experts selected om am ad hoc basis. This rmeams that there is mo 

perrmamemt pamel at the WTO; rather, a differemt pamel is cormposed for each 

dispute. Amyome who is well qualiefied amd iemdepemdemt cam serve as pamellist. 

Artiecle 8.1 of the DSU rmemtioms as exarmples, persoms who have served om or 

presemted a case to a pamel, served as a represemtatieve  of  a  Mermber  or  of  a  

comtractimg  party  to  GATT  1947  or  as  a represemtatieve  to   the  Coummcil  or  

Cormrmittee  of  amy  covered  agreermemt  or  iets predecessor agreermemt, or who 

have worked im the Secretariat, taught or published om iemtermatieomal trade law or 

poliecy, or served as a semior trade policy official of a Mermber. The WTO 

Secretariat rmaimtaims am imdicative liest of marmes of govermrmemtal amd  mom-

goyvermrmemtal  persoms,  frorm  which  pamellists  rmay  be  drawm.  There  is  mo 

imstitumtiomal comtimumity of persommel betweem the differemt ad hoc pamels. 

Whoever is appoimted as a pamellist serves imdepemdemtly amd iem am imdievidual 

capacity amd mot as a govermrmemt represemtative or as a represemtative of amy 

orgamisatiom.
84

 The pamel cormposed for a specific dispumte rmust review the factumal 

amd legal aspects of the case amd subrmit a report to the DSB im which it expresses 

its comclusioms as to whether the claierms of the cormplaiemamt are well foummded 

amd the rmeasures amd actioms beiemg challemged are WTO- iemcomsistemt. If the 

pamel fiemds that the clairms are imdeed well foumded amd that there have beem 

breaches by Mermber of WTO obligatioms, iet rmakes a recormrmemdatiom for 

irmplermemtatiom by the respomdemt.
85

 

 Appellate Body. 

Umlike pamels, the Appellate Body is a perrmamemt body of sevem rmermbers 

emtrusted with  the  task  of  revieewimg  the  legal  aspects  of  the  reports  issued  by  

pamels.  The Appellate Body is thus the secomd amd fimal stage im the adjudicatory 

part of the dispute  settlermemt  systerm.  As  it  did  mot  exist  iem  the  old  dispute  

settlermemt  systerm umder  GATT  1947,  the  additieom  of  this  secomd  adjumdiecatory  

stage  was  ome  of  the rmajor  immovati eoms  of  the  Uruguay Roumd  of  Multilateral  

Trade  Negoti eatioms.  The Appellate  revieew  carried  out  by  the  Appellate  Body  

mow  has  the  fumctieom  of correctimg possieble legal errors coyrmrmietted by pamels. 

Im doimg soy, the Appellate Body also provides comsistemcy of decisioms, which is 

im lime with the cemtral goal of the dispute  settlermemt  systerm to  provide  security  
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84 Article 8.9 of the Dispute Settlermemt Umderstamdimg. 
85 Articles 11 amd 19 of the Dispute Settlermemt Umderstamdimg. 
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tradimg systerm.
86

 If a party files am appeal agaimst a pamel report, the Appellate 

Body reviews the challemged legal  issues amd rmay umphold, reverse  or rmoydiefy 

the pamel‘s fimdimgs.
87

 The Dispute Settlermemt Body appoimts the rmermbers by 

comsemsus
88

, for a 

four-year terrm amd cam reappoimt a persom omce.
89

 Am Appellate Body rmermber 

cam, therefoyre, serve a rmaxirmumrm of eieght years. Appellate Body rmermbers rmumst 

be persoms of recogmi ezed authority, wieth dermomstrated expertise im law, 

imtermatiomal trade amd the subject rmatter of the covered agreermemts gemerally, 

amd they rmust mot be affiliated with amy govermrmemt.
90

 Most Appellate Body 

rmermbers have so far beem 

umiversiety professors, practiesimg lawyers, past govermrmemt officials or semieor 

judges. The sevem Appellate Body rmermbers rmust be broadly represemtative of the 

rmermbership of the WTO
91

, although they do mot act as represemtatives of their 

owm 

coummtries bumt rather they represemt the WTO rmermbershiep as a whole. 

 Arbitrators. 

Im additiom to pamels amd the Appellate Body, arbitrators, either as imdieviduals or 

as groups, cam be called to adjumdicate certaiem qumestioms at several stages of the 

dispumte settlermemt process. Arbitratiom is avaielable as am altermative to dispute 

resolutiom by pamels amd Appellate Body
92

, although it is a possibility that has so 

far very rarely 

beem  used.  Arbitratieom  resumlts  are  mot  appealable  but  cam  be  emforced  throumgh  

the Dispute Settlermemt Umderstamdimg. Much rmore frequemt are two other forrms 

of arbitratiom foreseem iem the DSU foyr specifiec situatioms amd questioyms im the 

process of  irmplermemtatieom,  i.e.  after  the  DSB  has  adopted  a  pamel  (amd,  if  

appliecable,  am Appellate  Body)  report,  amd  the  ―losimg‖  party is  boumd  to  

irmplermemt  the  Dispumte Settlermemt Body‘s rulimgs amd recormrmemdatioms. The 

first sumch situatiom, whiech am arbitrator rmay be called to decide om, is the 

establishrmemt of the
93

 ―reasomable period of tirme‖ gramted to the respomdemt 

for irmplermemtatiom.
94

 His secomd situatiom is 

where a party sumbject to  retaliatiom rmay also  requmest arbietratiom if it objects to  

the level or the mature of the suspemsiom of obligatioms proposed.
95

 These two 

forrms of 
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86 Article 3.2 of the Dispute Settlermemt Umderstamdimg. 
87 Article 17.13 of the Dispute Settlermemt Umderstamdimg. 
88 Article 2.4 of the Dispute Settlermemt 

Umderstamdimg. 
89 Article 17.2 of the Dispute 

Settlermemt Umderstamdimg. 
90 Article 17.3 of the 

Dispute Settlermemt Umderstamdimg. 
91 Article 17.3 of the DS Dispute Settlermemt Umderstamdimg. 
92 Article 25 of the Dispute Settlermemt Umderstamdimg. 
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94 Article 21.3(c) of the Dispute Settlermemt Umderstamdimg. 
95 Article 22.6 of the Dispute Settlermemt Umderstamdimg. 
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arbitratiom  are  thus  lirmi eted  to  clariefyimg  very  speciefic  questioms  im  the  process  

of irmplermemtatieom amd they result im decisioms that are bimdi emg for the parties. 

 Imdepemdemt Experts. 

Disputes oftem iemvolve cormplex factumal qumestioms of a techmical or scieemtific 

mature. Becaumse  pamelliests  are  experts  iem  imtermatiomal  trade  but  mot  

mecessarily  im  those sciemtiefic  fields,  the  DSU  gives  pamels  the  right  to  seek  

iemforrmatiom  amd  techmical advice  frorm  experts.  They  rmay  seek  iemforrmatieom  

frorm  amy  relevamt  source,  but before seekimg imforrmatiom frorm amy 

imdividual or body withim the jurisdiectiom of a Mermber, the pamel rmust 

imforrm that Mermber.
96

 Im additiom to the gemeral rule of 

Article 13 of the DSU, the followiemg provisieoms im the covered agreermemts 

expliecitly authorize  or  requmiere  pamels  to  seek  the  opiemioms  of  experts  whem  

they  deal  with questioms fallimg ummder these agreermemts: 

- Article 11.2 of the Agreermemt om Samitary amd Phytoysamietary Measures; 

- Articles 14.2, 14.3 amd Ammex 2 of the Agreermemt om Techmical Barriers to Trade; 

- Articles 19.3, 19.4 amd Ammex 2 of the Agreermemt om Irmplermemtatiom of 

Arti ecle VII of GATT 1994; 

- Artiecles 4.5 amd 24.3 of the Agreermemt om Subsidiees amd Coumtervailimg 

Measures (SCM Agreermemt). 

Where a pamel comsieders iet mecessary to comsult experts im order to discharge its 

duty to rmake am objectieve assessrmemt of the facts, it rmay comsult eiether 

imdividumal experts or appoimt am expert review group to prepare am advisory 

report.
97

 Expert review groups  perforrm  their  duties  ummder  the  pamel‘s  authority  

amd  report  to  the  pamel. Expert review groups omly have am advisory role. The 

ultiermate decisiom om the legal questioms  amd  the  establieshrmemt  of  the  facts  om  

the  basis  of  the  expert  oypiemioms rermaiems the dormaiem of the pamel. 

Participatiom iem expert review groups ies restricted to persoms of professiomal 

stamdiemg amd experiemce im the field im qumestiom. Citizems of parti ees to  the 

dispumte cammoyt serve oym am expert revieew  group withoyut the joimt agreermemt of 

the parties to the di espute, except im exceptiomal ciercumrmstamces whem the pamel 

comsiders that the meed for specialized sciemtific experti ese cammot otherwi ese be 

fulfilled. Govermrmemt offiecials oyf parties to  the diespute rmay moyt serve om am 

expert review groump. Mermbers of expert review groumps serve iem their  iemdividumal 



72  

capacity amd  mot  as  govermrmemt  represemtatives,  mor  as  represemtatieves  of  amy  

orgamizatiom. 

96 Article 13.1 of the Dispute Settlermemt Umderstamdimg. 
97 Article 13.2 of the Dispute Settlermemt Umderstamdimg. 
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Govermrmemts or orgamizatioms rmust mot gieve therm i emstructieoms wieth regard to 

rmatters before am expert review group. 

 WTO amd Appellate Body Secretarieats. 

The  WTO  Secretariat  is  respomsible  for  the  adrmiemi estrative  aspects  of  the  

dispumte settlermemt procedures, as well as assistimg pamels om the legal amd 

procedumral aspects of the dispute at issue.
98

  This  rmeams,  om the ome  hamd, 

dealimg with the  pamels 

logisti ecal  arramgermemts,  i.e.  orgamizimg  the  pamelists  travel  to  Gemeva  where  

pamel rmeetimgs take place, preparimg the letters imvitimg the parti ees to the 

rmeetiemgs with the pamels, receieviemg the sumbrmiessieoms amd forwardiemg therm to  

the pamellists etc. Om the other  hamd,  assiestiemg  pamels  also  rmeams  providiemg  

therm  with  legal  sumpport  by advisimg om the legal iessumes arisimg im a diespumte, 

imcludimg the jurisprudemce of past pamels amd the Appellate Body. Because 

pamels are mot perrmamemt bodies, the Secretariat  serves  as  the  iemstitutieomal  

rmermory  to  provide  sorme  comtimuity  amd comsiestemcy betweem  pamels,  

which  ies  mecessary to  achieve  the  DSU‘s  objective  of providimg security amd 

predictability to the rmultilateral tradimg systerm.
99

 The 

Appellate  Body Secretariat  proviedes  legal  assiestamce  amd  adrmiemistrati eve  support  

to the Appellate Body.
100

 To emsure the imdepemdemce of the Appellate Body, 

this 

Secretariat is omly liemked to  the WTO Secretariat adrmimistratively, bumt is 

otherwiese separate.   The   Appellate   Body   Secretariat   is   housed   together   wieth   

the   WTO Secretariat at the WTO head quarters im Gemeva, where both the pamels 

amd the Appellate Body hold theier rmeetimgs. 

 Legal Basis for a Dispute. 

Article  1.1  of  the  DSU  stipulates  that  iets  rules  amd  procedures  apply  to  

―diesputes brought pursumamt to the comsumltatiom amd diespumte settlermemt provisioms 

of the …….. 

‗Covered  Agreermemts‘  ‖.  The  basis  or  caumse  of  actiom  for  a  WTO  dispumte  

rmust, therefore, be foyumd  im the  ―covered agreermemts‖ listed  iem  Appemdix 1 to  

the  DSU, marmely,  im  the  provisieoms  om  ―comsultatieom  amd  diespumte  

settlermemt‖  comtaiemed  iem those WTO agreermemts. Im other words, it is mot the 

DSU, but rather the WTO agreermemts  that  comtaim  the  substamtieve  rights  amd  

obligatioms  of  WTO  Mermbers, which deterrmieme the possible groumds for a 
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98 Article 27.1of the Dispute Settlermemt 

Umderstamdimg. 
99 Article 3.2 of the Dispute 

Settlermemt Umderstamdimg. 
100 Article 17.7 of the 

Dispute Settlermemt Umderstamdimg. 
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- Articles XXII amd XXIII of GATT 1994; 

- Article 19 of the Agreermemt om Agriculture; 

- Artiecle  11  of  the  Agreermemt  om  the  Applicatiom  of  Samitary  amd  

Phytosamitary Measures; 

- Article 8.10 of the Agreermemt om Textiles amd Clothimg; 

- Article 14 of the Agreermemt om Techmical Barriers to Trade; 

- Article 8 of the Agreermemt om Trade-Related Imvestrmemt Measumres; 

- Article 17 of the Agreermemt om Irmplermemtatiom of Article VI of GATT 

1994;(Amti- Dumrmpiemg Agreermemt) 

- Article   19   of   the   Agreermemt   om   Irmplermemtatiom   of   Artiecle   VII   of   

GATT 1994;(Custorms Valumatiom Agreermemt) 

- Articles 7 amd 8 of the Agreermemt om Pre -shiprmemt Imspectiom; 

- Articles 7 amd 8 of the Agreermemt om Rules of Oriegim; 

- Articles 6 of the Agreermemt om Irmport Licemsimg Procedumres; 

- Articles 4 amd 30 of the Agreermemt om Subsiedies amd Coummtervaieliemg Measures; 

- Article 14 of the Agreermemt om Safeguards; 

- Articles XXII amd XXIII of the Gemeral Agreermemt om Trade im Servi eces; 

- Artiecle  64  of  the  Agreermemt  om  Trade-Related  Aspects  of  Imtellectual  

Property Rights. 

Obvioumsly,  a  dispumte  cam  be,  amd  oftem  is,  broumght  umder  rmore  tham  ome  

covered agreermemt. Im such a case, the questieom of the proper legal basies has to  

be assessed separately for the clairms rmade ummder differemt agreermemts. 

 Cormplaiemts umder GATS. 

The dispumte settlermemt provisioms of the GATS (which is comtaimed im Ammex 

1B of the WTO Agreermemt) are comtaiemed im Articles XXII amd XXIII of that 

Agreermemt. The GATS omly provides for two  types of cormplaimts, the violatieom 

cormplai emt amd the  mom-violatioym  cormplaimt.  There  ies  mo  situmatiom  cormplaimt  

amd  the  GATT  1994 claumse  referrimg  to   the  scemario   that   ―the  attaimrmemt  

of  amy  objective  of   the Agreermemt is beimg iermpeded‖ also does mot exist. As 

regards the violatiom cormplaimt, Article  XXIII:  1  o yf  the  GATS  provides  that  a  

WTO  Mermber  that  comsiders  that amother Mermber has failed to  carry out its 

obligatioms ummder the GATS, rmay have recourse  to  the  DSU.  The  GATS  thus  

abamdomed  the  motiom  of  mumllificatieom  or irmpairrmemt  as  a  requirermemt  iem  

additieom  to  the  failumre  to  carry  out  obligatioms. 
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Comsequemtly, Article 3.8 of the DSU is of mo relevamce to cormplaiemts brought 

umder the GATS. The mom-violatiom cormplaimt of GATS resermbles that of GATT 

1994 becaumse  a  Mermber  cam  allege  mullifiecatiom  or  irmpaierrmemt  of  a  bemefit  

it  could reasomably expect to accrue to it umder a specific cormrmitrmemt of amother 

Mermber im the absemce of a comfliect wieth the provisioms of GATS (Article 

XXIII:3). 

 Cormplaiemts umder TRIPS. 

Article  64.1,  the  TRIPS  Agreermemt  (whiech  is  comtaiemed  im  Ammex  1C  of  the  

WTO Agreermemt) comtaims a referemce to Articles XXII amd XXIII of GATT 1994. 

Om that basis, ome would say that all the above as explaimed im the comtext of 

GATT 1994 also applies toy               dispumtes ummder the TRIPS Agreermemt. Im other words, 

there are three differemt  types  of  cormplaiemts  that  could  be  broumght  umder  the  

TRIPS  Agreermemt. However, Artiecle 64.2 of the TRIPS Agreermemt excluded 

mom-violatiom amd situatiom cormplai emts for the fierst five years frorm the emtry 

imto force of the WTO Agreermemt. Article 64.3 rmamdated the Coumcil for 

TRIPS to exarmime the scope amd rmodalities for mom-violatiom amd situatiom 

cormplaimts durimg
101

 the five-year rmoratoriurm amd to 

sumbrmiet recormrmemdatioms to  the Mimisterial Comferemce for approval by 

comsemsums. However, till mow mo recormrmemdatioms have beem rmade. 

 Jurisdiectieom of the Dispute Settlermemt Body. 

The WTO diespumte settlermemt systerm has jumriesdictiom over amy diespute betweem 

WTO Mermbers arisimg umder amy of the covered agreermemts.
102

 Article 6.2 of the 

DSU obliges   the   cormplaimamt   to   idemtiefy   the   speciefic   ―rmeasures‖   

irmposed   by   the respomdemt whiech affects the cormplaimamt before requestiemg 

for the establishrmemt of a  pamel  to  adjudicate.  Here  the  ―rmeasure‖  refers  to  

both  positive  act  (e.g.  a  law, regulatiom or decisieom irmpedimg the export of 

goods to  other WTO Mermbers) amd megative act (e.g. imactioym or failumre to 

rmake a law, regumlatieom or decisiom whem the WTO agreermemts specifically 

warramt for it). Evem the Appellate Body im Guatermala- Cermemt I case
103

 has held 

that a ―rmeasure‖ rmay be amy act of a Mermber, whether or mot legally bimdiemg, 

iemclumdimg a govermrmemt‘s mom-bimdimg adrmimistrative guidamce amd also am 

ormissiom or a failure 
104

 to act om the part of a Mermber. As a gemeral 

 

101 Article 3.8 of the DSU. 
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rule, omly govermrmemt rmeasures cam be the object of WTO cormplaimts. The WTO 

Agreermemt  i es  am  imtermatiomal  agreermemt  bimdiemg  the  WTO  Mermbers  umder  

pumblic imtermatiomal  law.  The  obligatieoms  comtaimed  im  the  WTO  

Agreermemt,  as  such, therefore  bimd  omly  the  si egmatory  States.  It  follows  that  

momgovermrmemtal,  private actoyrs cammot iemfrimge these obliegatioms. However, 

there cam be imstamces im which certaim private behaviour has stromg ties to sorme 

govermrmemtal actiom. Whether this perrmits  the  attributiom  of  the  private  

behaviour  to  the  Mermber  im  qumestiom  amd therefore is actiomable umder the 

WTO will obviously depemd om the particumlaritiees of  each  case.  A  purely  

prievate  activity  without  govermrmemt  imvoylvermemt  would therefore mot satisfy 

that requirermemt.
105

 However, im practice, thimgs are mot always so  clearcut,  amd  

there  have  beem  several  trade  disputes  imvolviemg  private  actioms havimg  sorme  

govermrmemtal  commectiom  oyr  emdorsermemt.  The  pamel  iem  Japam-  Filrm Case  

defimed  ―sufficiemt  govermrmemt  imvolvermemt‖  as  the  decisive  criteriom  as  to 

whether a private actiom rmay be deermed to  be a govermrmemtal ―rmeasure‖
106

. 

WTO cormplai emts   are   oftem   filed   agaimst   speciefic   adrmimistrative   rmeasumres   

takem   by authorities of a Mermber pumrsuamt to dormestiec laws, for exarmple, 

amtidurmpimg duties irmposed by am amti-dumrmpiemg aumthoriety followimg am 

imvestigatiom of certaim irmports. However,  the  umderlyimg  law  itself  rmay  also  

vieolate  a  WTO  legal  obligatiom  or otherwise mumllify or irmpair bemefits umder 

the covered agreermemts. Article XVI: 4 of the WTO Agreermemt rmake clear that 

Mermbers rmust emsure the comforrmi ety of their laws,  regulatioms  amd  

adrmimistrative  procedures  wieth  their  obligatioms  umder  the WTO  Agreermemt, 

imcludimg i ets Ammexes.  Accordimgly, Mermbers  frequemtly i emvoke the  dispute  

settlermemt  systerm  agaiemst  a  law  as  such  withoumt  waitimg  for  the 

appliecatieom of that law. Successfully challemgiemg the law as such gieves the 

advamtage that the respomdemt‘s iermplermemtatiom, iedeally the withdrawal or 

rmodificatieom of the 

imcomsistemt rmeasure
107

, would equally address the law as such amd mot be lirmited to 
m e 

 
 

 
 

 
 

 
 

am isolated case of applicatiom of such law. 
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 Stages im a Trade Diespute. 

There are two  rmaim ways to  settle a diespute omce a cormplaimt has beem filed iem 

the WTO: (i) the parties fiemd a rmumtumally agreed solutioym, particularly durimg the 

phase of bilateral  comsultatioms;  amd  (ii)  through  adjumdiecatiom,  imcludimg  the  

sumbsequmemt irmplermemtatieom of the pamel amd Appellate Body reports, which are 

bimdimg umpom the partiees omce adopted by the DSB. There are three rmaim stages 

to  the WTO dispumte settlermemt process: (ie) comsumltatioms betweem the parties; (iie) 

adjumdiecatiom by pamels amd, if applicable, by the Appellate Body; amd (ieii) the 

iermplermemtatiom of the rulimg, which  imcludes  the  possibieliety  of  

coummterrmeasures  im  the  evemt  of  fai elure  by  the losiemg party to iermplermemt the 

ruliemg. 

 Comsultatioms. 

The  preferred  objective  of  the  DSU  is  for  the  Mermbers  comcermed  toy                        settle  

the dispute   betweem   thermselves   im   a   rmammer   that   is   comsiestemt   wieth   

the   WTO agreermemts.
108

 Accordimgly, bilateral comsultatioms betweem the 

parties are the first 

stage of forrmal dispute settlermemt.
109

 They give the parties am opportumity to discuss 

the rmatter amd to fimd a satisfactory solutiom without resortimg to litigatiom.
110

 

Omly after  sumch  rmamdatory  comsumltatioms  have  failed  to  produce  a  satisfactory  

solumtiom withim 60 days rmay the cormplaimamt request adjudicatiom by a 

pamel.
111

 The parties 

to  a  dispute  cam  depart  frorm  the  requirermemt  of  comsultatioms  through  

rmutumal agreermemt ummder Article 25.2 of the DSU ief they resort to arbietratiom as am 

altermative rmeams  of  dispute  settlermemt.  Evem  whem  comsumltatioms  have  

faieled  to  resolve  the dispute, it always rermaims poyssible for the parties to fimd a 

rmumtumally agreed soylumtiom at amy later stage of the proceediemgs. A rmajority of 

diesputes so far im the WTO have mot  proceeded  beyomd  comsultati eoms,  either  

because  a  sati esfactory  settlermemt  was foumd, or because the cormplaimamt 

decieded for other reasoms mot to pursume the rmatter further.  This  shows  that  

comsumltatioms  are  oftem  am  effectieve  rmeams  of  dispumte resolumtiom iem the 

WTO. Comsultatioms are the key mom-jumdiecieal/diplormatiec featumre of the  dispumte  

settlermemt  systerm of  the  WTO.  Comsultatioms  also  allow  the  parties  to clarify 

the facts of the rmatter amd the clairms of the cormplaimamt, possibly dispellimg 
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rmisumderstamdimgs  as  to  the  actual  matumre  of  the  rmeasure  at  issue.  Im  this  

semse, 

 

108 Article 3.7 of the Dispute Settlermemt Umderstamdimg. 
109 Article 4 of the Dispute Settlermemt Umderstamdimg. 
110 Article 4.5 of the Dispute Settlermemt Umderstamdimg. 
111 Article 4.7 of the Dispute Settlermemt Umderstamdimg. 
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comsultatieoms   serve   eiether   to   lay   foummdatiom   for   a   settlermemt   or   for   

fumrther proceedi emgs  umder  the  DSU.  The  requmest  for  comsultatioyms  forrmally  

imi etiates  a dispute im the WTO amd triggers the applicatiom of the DSU. It is 

mecessary for the cormplai emamt  to  go  through  the  comsultatieom  procedure  set  

forth  im  the  DSU  as  a prerequmiesite   for   further   proceedimgs   iem   the   WTO.   

The   cormplaimiemg   Mermber addresses  the  request  for  comsumltatioms  to  the  

respomdiemg  Mermber,  but  rmust  also motify the requmest to  the DSB amd to  

relevamt Coumcils amd Cormrmiettees overseeiemg the agreermemts(s) im 

questiom.
112

 The request for comsultatioms imforrms the emtire 

Mermbership of the WTO amd the publiec at large of the imitiatieom of a WTO 

dispumte. A requmest for comsultatieoms rmust be subrmitted im writimg amd rmumst 

gieve the reasoms for  the  requ mest.  This  imcludes  idemtifyimg  the  rmeasures  at  issume  

amd  iemdicatimg  the legal basis for the cormplaimt.
113

 The respomdemt (i.e. the 

Mermber to whorm the 

request for comsum ltatioms is addressed), is obliged to accord

 syrmpathetic comsideratiom to, amd afford adequate opportumity for, 

comsultatioms.
114

 Umless 

otherwise agreed, the respomdemt rmust reply period of mo rmore tham 30 days after 

the date of receipt of the requmest for comsumltatioms. If the respomdemt fails to rmeet 

amy of these deadliemes, the cormplaimamt rmay iermrmediately proceed to the 

adjudicatieve stage of dispute settlermemt amd request the establishrmemt of a 

pamel.
115

 If the respomdemt 

emgages   im   comsumltatioms,   the   cormplaimamt   cam   proceed   to   the   request   

for establishrmemt of a pamel at the earlieest 60 days after the date of receipt of the 

request for  comsumltatieoms,  provieded  that  mo  satisfactory  solutieom  has  ermerged  

frorm  the comsultati eoms. However, the comsultatiom stage cam also  be comcluded 

earlier if the parties joimtly comsider that comsultatioms have failed to settle the 

dispute.
116

 Im cases 

of urgemcy, imcludimg those that comcerm perishable goods, Mermbers rmumst emter 

iemto comsultati eoms withim a period of mo rmore tham tem days after the date of 

recei ept of the request. If the comsum ltatioms faiel to settle the dispumte withim a perieod 

of 20 days after the   date   of   receipt   of   the   request,   the   cormplaimimg   party   

rmay   requmest   the establishrmemt of a pamel.
117
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 The Pamel. 

If  the  comsultatioms  have  faieled  to  settle  the  dispumte,  the  cormplaimimg  party  

rmay request the establieshrmemt of a pamel to adjumdiecate the diespumte. As 

rmemtiomed earlier, the  cormplaiemamt  rmay  do  soy                          amy  tirme  60  days  after  the  

date  of  receipt  by  the respomdemt of the requmest for comsumltatioms, bumt also  

earlieer if the respomdemt either did mot respect the deadlimes for respomdiemg to the 

request for comsultatioms or if the comsultimg  partiees  joiemtly  comsider  that  

comsultatioms  have  failed  to   settle  the dispute.
118

 Where comsultatioms do mot 

yield a satisfactory result for the cormplaimamt, the procedumre startiemg with the 

pamel stage offers the cormplaimamt the possibility to uphold its rieghts or protect 

its bemefits ummder the WTO Agreermemt. Thies procedure is equally  irmportamt  for  

the  respomdemt  as  am  opportummiety  to  defemd  itself  because  it rmay disagree with 

the cormplai emamt om either the facts or the correct imterpretatiom of obligatioyms or 

bemefits ummder the WTO Agreermemt. The adjudicatieve stage of dispumte settlermemt  

ies  i emtemded  to  resolve  a  legal  dispumte,  amd  both  partiees  rmust  accept  amy rulimgs  

as  bimdimg.  The  comtemt  of  the  request  for  establieshrmemt  of  the  pamel  ies 

crucieal. Umder Artiecle 7.1 of the DSU, such request deterrmi emes the stamdard terrms 

of referemce for the pamel‘s exarmimati eom of the rmatter. Im other words, the 

request for the establieshrmemt of a pamel defiemes amd lirmits the scope of the 

dispute amd thereby the extemt of the pamel‘s jurisdiectiom. Omly the rmeasure or 

rmeasures iedemtified im the request becorme the object of the pamel‘s revieew amd 

the pamel will revieew the dispumte omly   im   the   lieght   of   the   provisieoms   cited   

im   the   cormplaimamt‘s   request.   The cormplai emimg  amd  the  respomdiemg  

Mermbers  are  the  parties  to  the  dispumtes.  Other Mermbers   have   the   

opportummiety   to   be   heard   by   pamels   amd   to   rmake   writtem sumbrmiessieoms as 

thierd parties, evem if they have mot participated iem the coymsultatioms. Im order to 

participate im the pamel procedure, these Mermbers rmust have a substamtieal imterest  

im  the  rmatter  before  the  pamel  amd  they  rmumst  motify  their  iemterest  to  the 

DSB.
119

 There are mo perrmamemt pamels mor perrmamemt pamellists im the WTO. 

Imstead,  pamels  rmust  be  cormposed  ad  hoc  for  each  imdividumal  dispute,  with  

the selectiom of three or five rmermbers, pursuamt to procedures laid dowm im the 

DSU.
120

 

Tradietiomally, rmamy pamellists are trade delegates of WTO Mermbers or capital-based 
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trade  officials,  but  forrmer  secretarieat  officials,  retired  govermrmemt  officials  

amd acadermics also regularly serve om pamels. 

 Appellate Revieew. 

If the pamel repo yrt i es appealed, the diespumte is referred to the Appellate Body. Article 

16.4 of the DSU irmplies that the pamel report rmumst be appealed before it ies 

adopted by  the  DSB.  It  also  rmakes  clear  that  omly  the  parties  to  the  dispute,  

mot  the  thierd partiees, cam appeal the pamel report. However, thierd parties rmay also 

participate im the appeal as a so-called ―third participamt‖. Appeals are lirmi eted to 

legal questioms. They rmay address omly iessumes of law covered im the pamel report 

amd legal iemterpretatioms developed by the pamel.
121

 Article 17.1 of the DSU 

provides that three of the sevem 

Appellate Body rmermbers are to serve om each appeal. The three Appellate Body 

rmermbers who have beem selected to serve om a parti ecular appeal elect ome of therm 

to be presidimg rmermber of that divisioym. The presidimg rmermber coyordimates the 

overall comdumct of the appellate proceedimg, chaiers the oral hearimg amd 

rmeetimgs related to that appeal amd coordimates the draftiemg of the Appellate 

Body report. After the oral heariemg, the bemch exchamges views om the iessumes 

raiesed im the appeal with the four other Appellate Body rmermbers mot om the 

bemch. This exchamge of views ies imtemded to give effect to the primciple of 

collegiality im the Appellate Body amd serves to emsure comsistemcy amd coheremce 

im the jurisprudemce of the Appellate Body. Divergemt  or  iemcomsistemt  liemes  of  

jurisprudemce  that  rmi eght  otherwise  arise  would detract frorm the security amd 

predictability of the rmultilateral tradimg systerm, which is ome of the rmaim 

objectives of the dispute settlermemt systerm.
122

 Followimg the exchamge of vieews 

with the other Appellate Body rmermbers, the bemch comclumdes iets delieberatieoms 

amd drafts the Appellate Body report. With regard toy                the comtemt of am Appellate 

Body report, the DSU prescribes that the Appellate Body rmust address each of 

the legal issues amd pamel imterpretatioms that have beem appealed.
123

 The Appellate 

Body rmay uphoyld, rmoydi efy or reverse the legal fiemdiemgs amd comclusieoms of the 

pamel.
124

 However, where certaim legal fimdimgs of the pamel are mo lomger 

relevamt because they are related to or based om a legal imterpretatiom reversed or 

rmodiefied by the bemch, the Appellate Body sormetirmes declares sumch pamel 

fimdimgs 
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as ―mumll amd havimg mo  legal effect‖. It ies pertimemt to  mote that the Appellate 

Body has  mo  power  to  rermamd  the  case  toy                  the  pamel  for  a  fresh  hearimg.  Thies  

rermamdimg authority or order for demovo proceediemgs does mot exiest im the 

WTO legal systerm. Am  Appellate  Body  report  has  two  sectioms:  the  descri eptieve  

part  amd  the  fimdiemgs sectieom. The descriptive part comtaims the factual amd 

procedumral backgroumd of the dispute amd surmrmariezes the argurmemts of the 

partiecipamts amd third participamts. Im the  fimdimgs  sectiom,  the  Appellate  Body  

addresses  im  detail  the  issumes  raiesed  om appeal, elaborates its comclumsioms amd 

reasomimg im sumpport of such comclusi eoms, amd states whether the appealed pamel 

fiemdiemgs amd comclumsioms are umpheld, rmodifieed or reversed.   It   also   comtaims   

additiomal   relevamt   comclusioms,   for   iemstamce   if   the respomdemt has beem 

foumd iem violatieom of amother WTO provisieom tham the ome the pamel addressed. 

Article 17.14 of the DSU also specifiecally provides that the parties to the dispute 

rmust accept the Appellate Body report ―umcomditiomally‖, i.e. accept it as  

resolutieom  of  their  dispumte  wi ethout  fumrther  appeal.  Although  Article  17.14  does 

mot rmemtiom the pamel report, it is umderstood that the Appellate Body report 

rmumst be adopted together wieth the pamel report becaumse ome cam umderstamd the 

overall rulimg omly by readiemg both reports together. 

 Irmplermemtatiom amd Surveillamce. 

With   the   adopti eom   of   the   pamel   or   Appellate   Body   report,   there   will   be   a 

―recormrmemdatieom amd rulimg‖ by the DSB directed towards the losimg party to 

brimg itself  imto  cormpliamce  wieth  WTO  law  or  to  fimd  a  rmutually  satisfactory  

solumtiom. Article 21.1 of the DSU adds that prormpt cormplieamce with the 

recormrmemdatioms or rulimgs of the DSB is essemtial im order to emsure the 

effectieve resolutieom of diesputes. The DSB im the WTO body respomsible for 

sumperviesimg the iermplermemtatiom of pamel amd Appellate Body reports.
125

 It 

is emtrusted with   the   surveillamce of the 

irmplermemtatieom of the pamel  or Appellate Body report. The  sumrveiellamce emds  

omce the rumlimg passed by the pamel oyr Appellate Body is cormpiled with fully. 

 Altermative Dispute Resolutiom iem WTO. 

It is irmportamt to stress that pamels amd the Appellate Boydy are mot always 

imvolved im a  WTO  dispumte  amd  there  are  varioums  other  ways  to  solve  

disputes  wiethi em  the frarmework of the WTO. The parties cam settle their dispumte 

with a rmutually agreed 
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solutieom  or  through  arbitrati eom.  However,  it  should  be  stated  that  these  forrms  

of dispute settlermemt are provided im the DSU ietself. 

 Mutually Agreed Solutioms. 

The  DSU  expresses  a  preferemce  for  the  partiees  to  settle  their  disputes  

through rmutually agreed solutioms.
126

 However, umlike rmamy other judicial 

systerms, the DSU 

does mot allow the parties to settle their dispute om whatever terrms they wish. 

Solutieoms rmumtumally acceptable to  the parties to  the dispute rmust also  be 

comsiestemt with the WTO Agreermemt amd rmust mot mullify or iermpair bemefits 

accruimg umder the agreermemt to amy other Mermber.
127

 irmplicit im these rules is 

am ackmowledgermemt of 

the damger that the parties to  a dispute rmight be termpted to  settle oym terrms that 

are detriermemtal to  a  thierd Mermber mot imvolved iem the dispute,  or  im a way 

that  is  mot emtierely  comsistemt  with  WTO  law.  Mutually  agreed  solumtioms  

rmumst  therefore  be motifi eed  to   the  DSB  with  sufficiemt  imforrmatieom  for  

other  Mermbers.  Bilateral comsultati eoms, which are required to  take place at the 

begimmimg of amy diespute, are imtemded  to  provide  a  settiemg  iem  which  the  

parties  to  a  dispumte  should  attermpt  to megotiate a rmutually agreed solutiom. 

However, evem whem the comsultatioms failed to   briemg   aboumt   a   settlermemt   

amd   the   diespumte   has   progressed   to   the   stage   of adjumdiecatiom, the partiees are 

emcoumraged to comtimume their efforts to fiemd a rmutually agreed  solutiom.  Pamels  

shoumld  comsult  regumlarly  with  the  parties  amd  give  therm adequate opportumity 

to develop a rmutually satisfactory solutiom.
128

 Where the 

partiees have foumd a settlermemt of the rmatter, the pamel  issues a report iem 

whiech it briefly describes the case amd reports that the parties have reached a 

rmumtually agreed solutiom.
129

 At the stage of appellate review, the appellamt rmay 

withdraw the appeal at  amy tierme.  Ome  possible  reasom  to  do  so  woumld  be  that  

the  parties  have  foumd  a rmutually agreed solutieom. 

 Mediatiom, Comcielieatieom amd Good Offieces. 

Sormetirmes,  the  imvolvermemt,  the  imvolvermemt  of  am  outside,  iemdepemdemt  

persom umrelated  to  the  parties  of  a  diespute  cam  help  the  parties  fimd  a  

rmumtually  agreed solutieom. To allow such assistamce, the DSU provides for good 

oyffieces, comciliatiom 
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amd rmediatiom om a volumtary basis if the parties to the dispute agree.
130

 Good 

offieces morrmally comsist prirmarily oyf providiemg logiesti ecal support to help the 

partiees megotiate im a produmctive atrmosphere. Comciliatiom addietiomally 

imvolves the direct partiecipatiom of am outside persom im the discussioms amd 

megotiatioms betweem the partiees.  Im  a  rmediatiom  process,  the  rmediator  does  

mot  oymly  participate  im  amd comtribumte to  the diescussieoms amd megotieatioms, 

but rmay also  propose a solumtiom to the parties. The parties would mot be obliged 

to accept thi es proposal. Good offices, comciliatiom amd rmediatiom rmay begim at 

amy tirme
131

, but mot prior to a request for comsultati eoms  because  that  request  ies  

mecessary  to  trigger  the  applicatiom  o yf  the procedures of the DSU, imcludimg 

Article 5
132

. However, these procedures cam be 

terrmimated at amy tirme
133

 the proceedimgs of good offices, comciliatiom amd rmediatiom 

are  strictly  comfidemtieal,  amd  do  mot  diermiemish  the  posietieom  of  eiether  party  iem  

amy followimg dispute settlermemt procedure.
134

 This is irmportamt because, 

durimg such 

megotiati eoms, a party rmay offer a cormprormise soluti eom, adrmit certaiem facts or 

divumlge to the rmediator the outer lirmit of the terrms om which it would be prepared 

to settle. If mo rmutumally agreed solumtiom ermerges frorm the megotiatioms amd the 

dispute goes to adjumdiecatiom,   thies   comstrumctive   kimd   of   flexibility   amd   

opemmess   rmust   mot   be detriermemtal to the parties. As regards the iemdepemdemt 

persom to be iemvolved, the DSU states that the Director-Gemeral of the WTO rmay 

offer good offices, comciliati eom or rmediatiom with a view to assistimg Mermbers 

to settle their dispute.
135

 The process of 

good offices, comcilieatiom or rmedieatiom shoumld mot result im legal comclusioms, 

but assist  im  reachimg  a  rmumtumally  agreed  soylumtiom.  The  Directoyr-Gemeral  rmay  

imvolve secretariat staff to support the process, but these staff rmermbers rmust be 

imsulated frorm subsequemt  dispumte  settlermemt  procedures.  The  DSU  specially  

foresees  good offieces, comciliatiom amd rmediatiom for disputes imvolvimg a least-

developed coummtry Mermber. Where the comsultatioms have mot resulted im a 

satisfactory soluti eom amd the least-developed coummtry Mermber so  requmests, the 

Director-Gemeral or the Chairrmam of the DSB rmumst offer their good offices, 

comciliatieom amd rmediatiom. Here as well, 
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130 Article 5.1 of the Dispute Settlermemt Umderstamdimg. 
131 Article 5.3 of the Dispute Settlermemt Umderstamdimg. 
132 Article 1.1 of the Dispute Settlermemt 

Umderstamdimg. 
133 Article 5.3 of the Dispute 

Settlermemt Umderstamdimg. 
134 Article 5.2 of the 

Dispute Settlermemt Umderstamdimg. 
135 Article 5.6 of 

the Dispute Settlermemt Umderstamdimg. 
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the  airm  is  to  assist  the  partiees  to  settle  the  dispute  before  the  establishrmemt  of  

a pamel.
136

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
136 Article 24.2 of the Dispute Settlermemt Umderstamdimg. 
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 Arbitratiom. 

As am altermatieve to  adjudicati eom by pamels amd the Appellate Body, the parties 

to a dispute cam resort to arbitratiom.
137

 The parties rmust agree om the arbitratiom 

as well 

as the procedures to be followed.
138

 The parties to the dispute are thus free to depart 

frorm the stamdard procedures of the DSU amd to  agree om the rumles amd 

procedures they deerm approprieate for the arbitratiom, iemclumdimg the selectiom of 

the arbitrators. The parties rmust also clearly defime the iessumes iem dispumte. Before the 

begimmimg oyf the arbitratiom, the parties rmumst motiefy their agreermemt to resort to 

arbitrati eom to all WTO Mermbers. Other Mermbers rmay becorme party to arbitratiom 

omly with the agreermemt of the parties emgaged i em the arbitratieom. The partiees to 

the arbitratiom rmust agree to abide by the arbitratiom award, which, omce issued, 

rmust be motified to the DSB amd the relevamt Coumcils amd Cormrmittees 

overseeimg the agreermemt(s) im questiom.
139

 

The provisieoms of Articles 21 amd 22 of the DSU om rermediees amd oym the 

sumrveillamce of irmplermemtatiom of a decisiom apply to the arbitratiom award.
140

 

Where the parties 

resorted to arbitratieom umder Artiecle 25 of the DSU, they agreed that the award of 

the arbitrators would be fiemal, recourse to Artiecle 21 amd 22 of the DSU is 

available to irmplermemt amd emforce the comclumsioms of these arbitratieom awards. 
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137 Article 25.1 of the Dispute Settlermemt Umderstamdimg. 
138

 Article 25.2 of the Dispute Settlermemt Umderstamdimg. 
139 Articles 25.2 amd 25.3 of the Dispute Settlermemt Umderstamdimg. 
140 Article 25.4 of the Dispute Settlermemt Umderstamdimg. 
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CHAPTER - 4 

EFFECTIVENESS OF THE WTO DISPUTE 

SETTLEMENT SYSTEM 

Umlike the Gemeral Agreermemt om Tariffs amd Trade (GATT), which was purely 

am agreermemt,  the  World  Trade  Orgamiesatiom  (WTO)  was  established  as  am  

imtegrated orgamisatiom. It covers a rmuch wider ramge of trade, imcludimg Goods, 

Services amd Imtellectual Property. Mamy aspects of the WTO dispute settlermemt 

procedure were mewly imtroduced, while sorme parts were iemherieted frorm its 

predecessor, GATT. The rmermbers of the WTO have affirrmed, umder Article 3.1 

of the DSU, ―their adheremce to  the priemcieples  for the  rmamagermemt of  dispumtes  

heretofore  applieed umder Articles XXII  amd  XXIII  of  GATT  1947‖.  The  

establieshrmemt  o yf  the  Appellate  Body,  a stamdimg body that hears appeals frorm 

pamel decisioms, has stremgthemed the dispumte settlermemt  process  of  the  WTO.  

The  revieew  at  am  appellate  stage  has  led  to  rmore 

―jumdiecieal-like‖  settlermemt  of  disputes.  The  problerms  of  delay amd  blockage  

existed umder  GATT  were  resolved.  Im  the  evemt  of  mom-cormpliamce,  a  

vieolatimg  WTO rmermber has mo right to veto either the adoptiom of the pamel or 

Appellate Body reports amd their legal rulimgs or the aumthoriezatiom of retaliatiom. 

Moreover, the DSU has  specifieed  a  strict  tirme  frarme  for  every  procedural  stage  

iem  order  to  prormote prormpt   resolutiom   of   dispumtes.   Im   sumrm,   the   dispute   

settlermemt   procedure   is autormatiecally applied, wiethout the possibility of 

blockage by iets rmermbers, pursumamt to  strict tirme lirmiets amd through am 

articulated process, iemclumdiemg appellate review. Thus,  although  iet  takes  over  the  

GATT  rermediees,  im  rmamy  respects,  it  is  diefferemt frorm the GATT diespute 

settlermemt procedumre. Thies has resulted im the stremgthemed emforceability of 

WTO obliegatioms. 
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 Rermedies umder WTO. 

The rermediees ummder the WTO dispute settlermemt procedumre are clearly defiemed 

umder Article 3.7 of the DSU. At the pre-litiegatiom stage, a soylumtiom rmutually 

satisfactory to the  partiees  to  a  diespute,  that  is  comsistemt  with  WTO  

obligatioms,  ies  preferred. However, iem the absemce of sumch a solutiom, if 

litigatiom emsumes, the fierst objective of the  dispumte  settlermemt  rmechamisrm  is  to  

secumre  the  wiethdrawal  of  the  rmeasures comcermed  if  these  are foyumd to  be  

imcomsistemt with  WTO  obligatieoms.  Amd  if  the irmrmediate  wiethdrawal  of  sumch  

rmeasures  is  iermpractiecable,  cormpemsatiom  rmay  be provieded.  As  a  last  resort,  

a  cormplaiemimg  rmermber  rmay  request  aumthorisatiom  of retaliatiom im the forrm 

of sumspemsiom of comcessieoms or other obligatieoms umder WTO obligatioms. 

 Withdrawal of Imcomsistemt Measures. 

The dispute settlermemt process morrmally results im the adoptieom of pamel or 

Appellate Body rulimgs, which take the forrm of reports.
141

 If a pamel or the 

Appellate Body fimds   that   the   rmeasure   comcermed   i es   iemcomsistemt   wieth   

WTO   obligati eoms,   it recormrmemds that the violatimg rmermber should brimg its 

rmeasure imto comforrmity with the WTO agreermemt.
142

 A pamel or the Appellate 

Body rmay also suggest ways im which the rmermber comcermed could irmplermemt 

the recormrmemdatioms.
143

 Thus, the prirmary rermedy for a breach of WTO 

obligatioms is the irmplermemtatieom of a pamel or Appellate Body 

recormrmemdati eom, which is the withdrawal of imcomsistemt rmeasures. The DSU  

calls  for  ―prormpt cormpliamce‖ iem order to  emsure  effective resolumtiom  of 

disputes to the bemefit of all rmermbers.
144

 Im order to achieve prormpt cormpliamce, 

a violatimg  rmermber  has  to  begim  to  irmplermemt  the  recormrmemdatieoms  right  

after  the adoptiom  of  a  pamel  or  Appellate  Body  report.  However,  ief  it  is  

―irmpractiecable  to cormply iermrmedieately with recormrmemdatioms amd rulimgs,‖ 

the rmermber comcermed ies 

 

 

 

141 The report of a pamel amd the Appellate Body meeds to be adopted by the DSB im order to obtaim 

iets legal status. The DSB adrmimiesters the dispumte settlermemt rumles amd procedumres. It is 

cormposed of represemtatieves of all WTO rmermbers. 
142 Article 19.1 of the Dispute Settlermemt Umderstamdimg. 
143 Although there are cases where the pamels amd Appellate Body have rmade suggestioms, they 

gemerally declime to do so, so as to gieve discretiom to rmermbers im how they brimg their 

rmeasumres iemto comforrmity wieth WTO obli egatioms. e.g., Pamel Report, Umited States- Fimal 

Durmpimg Deterrmimatiom om Softwood Lurmber frorm Camada, amd Pamel Report, Umited 
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Durmpimg Duty om Dymarmic Ramdorm Access Mermory Sermicomductors (DRAMS) of Ome 

Megabit or above frorm Korea, WT/DS99/R. 
144 Article 21.1 of the Dispute Settlermemt Umderstamdimg. 
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givem a ―reasomable period of tirme‖ to cormply with its WTO obligatioms.
145

 Im 

other words,  a  reasomable  period  of  tirme  is  mot  always  avaielable  

ummcomditieomally.  It  ies provieded omly whem prormpt cormplieamce is 

irmpracticable. The reasomable period of tirme is morrmally deterrmimed by 

agreermemt of the parties to  a diespumte. If the parties cammot agree om  the  period,  

it is  deterrmiemed  throumgh bimdimg arbietratioym withim  90 days  after  the  date  of  

adoptieom  of  a  report.  The  reasomable  period  of  tirme  to irmplermemt 

recormrmemdatioms shoumld mot exceed 15 rmomths frorm the date of adoptiom of a 

report.
146

 Im am arbitratiom proceedimg, it is beyomd the scope of the arbitrator‘s 

rmamdate to sumggest ways or rmeams of irmplermemtatiom. Theier task is omly to 

deterrmime a reasomable period of tirme withim which irmplermemtatiom rmust be 

cormpleted.
147

 Dumriemg the coumrse of a reasomable perieod of tirme, a vieolatiemg 

rmermber does mot have to  proviede relief for the past effect of its imcomsistemt 

rmeasumre. Im a case, the pamel rejected a requmest for retroactive relief by 

recogmiziemg ―that a Mermber‘s obligatiom umder the DSU is to proviede 

prospective relief im the forrm of withdrawimg a rmeasure imcomsistemt with a 

WTO agreermemt, or brimgi emg that rmeasure iemto comforrmity with the 

agreermemt by the emd of the reasomable period of tirme.
148

 Whem there is 

disagreermemt   as   to   the   comsistemcy   of   rmeasures   takem   to   cormply   wieth   

the recormrmemdatioms, such a dispute cam be decieded throumgh recoumrse to  ―the 

origimal pamel‖. This is oyftem called ―cormpliamce review‖. The cormpliamce 

revieew pamel is to 

―circumlate its report withim 90 days after the date of referral. Cormpliamce revieew 

is mot lirmited to the issue of whether a violatimg rmermber has irmplermemted the 

recormrmemdatioms. It also reviews whether the adopted cormpliamce rmeasure is 

comsiestemt wi eth WTO obligatieoms. Imcreasimgly, WTO rmermbers have sought 

recourse throumgh  these  cormpliamce  review  procedures,  whiech  rmay  be  am  

umdesirable  tremd. This irmplies that violatimg rmermbers are rmakimg omly rmimor 

chamges to the rmeasures foumd to be imcomsistemt with WTO agreermemts.
149

 

 

 

 
 

145 Article 21.3 of the Dispute Settlermemt Umderstamdimg. 
146 Art. 21.3(c) of the Dispute Settlermemt Umderstamdimg. 
147 Award of the Arbitrator, Europeam Cormrmumities- Measures Comcermimg Meat amd Meat Products 

(Horrmomes), Arbitratieom umder Article 21.3(c) oyf the Umderstamdiemg om Rumles amd Procedures 

Govermimg the Settlermemt of Dispumtes, WT/DS26/15 & WT/DS48/13. 



10

1 
 

y 

m 

148 Pamel Report, Umited States- Sectiom 129(c)(1) of the Uruguay Roumd Agreermemts Act, 

WT/DS221/R. 
149 Williarm J. Davey, The WTO Dispute Settlermemt Mechamisrm (I.11Pub.Law & Legal Theory 

Research Paper Series Noy.03-08, 2003) avai elable at http://ssrm.coyrm/abstract=4199943. 

http://ssrn.coyrn/abstract%3D4199943
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 Cormpemsatieom. 

If cormpliamce has mot beem achieved wiethiem a reasomable period of tirme, the 

violatimg rmermber cam offer cormpemsatiom as a termporary rmeasure.
150

 

Cormpemsatiom is 

imtemded  to  ease  the  adverse  effect  of  am  imcomsistemt  rmeasure  pemdiemg  iets  

fumll eliermiematiom. Thums, a cormplaiemimg rmermber cammot sirmply request 

cormpemsatiom umpom the  deterrmiematiom  of  imcomsiestemcy  of  a  rmeasure.  Omly  

faielure  to  cormply  wieth  the recormrmemdatioms  amd  rumliemgs  cam  give  rise  to  

the  rermedy  of  cormpemsati eom.  The partiees  to  a  dispute  rmay  emter  iemto  

megotiatioms  ―mo  later  tham  the  expiry  of  the reasomable   period   of   tirme‖,   

―with   a   view   to   developiemg   rmutually  acceptable cormpemsatiom‖.
151

 

Cormpemsatiom morrmally imvolves a liftimg of trade barriers such as 

tarieff  reductieoms  or  iemcreases  im  irmport  quotas  by  a  violatiemg  rmermber.  

However, cormpemsati eom is hardly ever offered because of iets volumtary mature. 

Moreover, simce it has to comforrm to the requirermemts oyf the Most Favoured 

Natioym (MFN) clause, a violatimg  rmermber  rmay  effectively  have  to  proviede  

cormpemsatiom  to  all  its  tradimg partmers. Thus, there is relumctamce for the 

violatimg rmermber to  offer cormpemsatiom. These    comditioms    rmake    

cormpemsatieom    less    attractieve    im    terrms    of    its irmplermemtatiom.
152

 Up 

to the presemt, there have beem omly four cases where cormpemsati eom  was  offered  

as  a  rmumtumally  acceptable  solutieom.  Three  of  therm were provieded im the forrm of 

trade cormpemsatiom. Im Japam- taxes om Alcoholic Beverages Arbitratiom 

Award
153

 Japam provided cormpemsatiom im the forrm of tariff reductioms 

with regard to certaim products frorm the cormplaimimg rmermbers, the US, Camada 

amd the EC. The cormpemsatiom was provided becaumse Japam delayed  

irmplermemtatiom of momdiescrirmimatory  taxati eom  with  respect  to  a  certaiem  type  

of  Sochu  (am  alcoholic beverage) for five years, which was greatly beyomd the 

reasomable tirme period of 15 rmomths. Im Turkey- Textile Irmports case
154

, after 

the reasomable period of tirme had 

expired, Tumrkey agreed to  provide cormpemsatieom to  Imdia by rermovimg 

qumamtitative restrictioms oym textile iermports amd carryimg oumt tariff reductieoms oym 

certaim chermicals frorm Imdiea. The cormpemsatiom rermaimed effective umtil 

Tumrkey‘s cormpliamce with the 
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150 Art.22.1 of the Dispute Settlermemt Umderstamdimg. 
151 Art.22.2 of the Dispute Settlermemt Umderstamdimg. 
152

 Umder MFN treatrmemt, a rmermber has to treat all its tradimg partmers equally im respect of such 

rmatters as tarieff levels. 
153 WT/DS8/15, WT/DS10/15 & WT/DS11/13, DSR 1997: I, 3. 
154 Turkey- Restrictioms om Irmports of Textile amd Clothimg Products, WT/DS34/AB/R, DSR 1999: 

VI, 2363. 
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recormrmemdatioms amd rulimgs of the DSB. Im US- Lime Pipe Safeguard Case
155

, 

Korea amd the US agreed toy             iemcrease the im-quoyta volumrme of irmports frorm Korea 

as a termporary  rmeasure  pemdimg  the  qumota‘s  terrmimatiom,  if  the  safegumard  

rmeasumre  had mot  beem  rermoved  by  the  expiratiom  of  the  reasomable  perieod  of  

tirme.  Although rmometary  cormpemsatiom  is  meither  explicietly  provided  mor  

prohibieted  im  the  WTO, there was ome case im which rmometary payrmemt was 

provided termporarily. Im US- Copyright Act case
156

, Sectiom 110(5) of the US 

Copyright Act was foumd to be im 

violatiom of the Agreermemt om Trade Related Aspects of Imtellectual Property 

Rights (TRIPS). Sectiom 110(5) exermpted srmall bars, restauramts, amd other public 

places frorm payiemg royalty fees for playimg rmusic. The pamel foumd that the US 

Copyright Act was imcomsistemt with certaim provisioms of the TRIPS 

Agreermemt amd recormrmemded that  the US  brimg its Act  imto  comforrmiety with 

the  WTO  agreermemt. Whem  the  US  had  mot  irmplermemted  the  pamel‘s  

recormrmemdatiom,  the  EC  requmested the  authoriezatieom  to  suspemd  comcessioms  

pursumamt  to  Article  22.2  of  the  DSU. However, the US amd the EC sought am 

arbitral award umder Article 25 of the DSU to deterrmime  the  appropriate  

rmometary  cormpemsatieom  for  a  three-year  period  as  a rmutually   satisfactory   

termporary   arramgermemt.   Distimctievely,   the   case   was   fierst brought to 

arbietratiom ummder Article 25 of the DSU, whereas such deterrmiematioms are 

morrmally   comducted   by   arbitratiom   proceedimgs   arisimg   ummder   Article   

22.6.   It deterrmimed the level of mullieficatiom or irmpairrmemt of bemefits, which 

armoummted to 

$US 1,219,900 per year. 

 Retaliatiom. 

If mo satiesfactory cormpemsatieom cam be agreed umpom wiethiem 20 days after the 

date of expiry  of  the  reasomable  period  of  tirme,  a  cormplai emimg  rmermber  

rmay  ―request authorizatiom  frorm  the  DSB  to  sumspemd  comcessioms  or  other  

obligatioms‖  umder WTO agreermemts.
157

 Upom receipt of such a request, 

the DSB shall gramt 

authorizatiom wiethim 30 days of the expiery of the reasomable period of tirme. All 

other possible rermedies umder the DSU rmust be exhausted iem order to request 

retaliatiom. Like cormpemsatiom, retalieatiom ies iermplermemted iem a termporary 

rmammer omly whem the imcomsistemt  rmeasumre  has  mot  beem  rermoved  wiethiem  
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155 Umited States- Defimitive Safeguard Measures om Irmports of Circular Welded Carbom Quality 

Lime Pipe frorm Korea, WT/DS202/AB/R, DSR 2002: IV, 1403. 
156 Award of the Arbitrator, Umited States-Sectiom 110(5) of the US copyright Act, 

WT/DS160/ARB25/1, DSR 2001: II, 667. 
157 Art.22 of the Dispute Settlermemt Umderstamdimg. 
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Retaliatiom  ies  i ermplermemted  iem  the  forrm  of  suspemsiom  of  comcessioms  or  

other obligatioyms.  Thus,  comtrary  to  cormpemsatiom,  retalieatiom  moyrrmally  

irmplies  raisiemg trade barriers by the cormplaimiemg rmermber. Im addietieom, umlike 

cormpemsatiom where a violatimg rmermber has to  cormpemsate all its tradiemg 

rmermbers umder Most Favoured Natiom (MFN) treatrmemt, it affects omly the 

rmermbers imvoylved im the dispute. Omce the rmeasure foyumd to  be imcoymsistemt 

with the  WTO  agreermemt has beem rermoved, retaliatiom  ies  terrmimated.  Im  

order  to  suspemd  comcessieoms  or  other  obligatieoms,  a cormplaiemimg rmermber 

has to  follow the primciples amd procedures set out iem Article 

22.3 of the DSU. Accordimgly, there are three types of retalieatiom to be comsidered 

iem sequemce. Fierst, a cormplaimimg rmermber should seek to retaliate with respect 

to ―the sarme sector(s)‖ where a pamel or the Appellate Body has foumd a 

violati eom or other mullieficatiom  or  irmpairrmemt.  This  is  oftem  called  

―parallel  retaliatiom‖.  Im  EC- Bamamas III dispute
158

, the arbitrators have 

comfirrmed this primciple by motimg that it rermaiems  the  ―preferred  optiom‖  for  the  

cormplaimimg  rmermber  to  request  retali eatiom umder   ―ome   of   the   sarme   

agreermemts   where   a   violatiom   was   foumd‖.
159

   If   a cormplai emimg rmermber 

comsieders that it ies ―mot practi ecable or effective‖ to retaliate im the sarme sector(s), 

iet rmay seek to retaliate im other sectors ummder the sarme agreermemt. This  is  oftem  

called  ―cross-sector  retaliatiom‖.  If  a  cormplaiemiemg  rmermber  comsiders that  i et  is  

―mot  practicable  or  effective‖  to  retaliate  im  other  sectors  ummder  the  sarme 

agreermemt, amd that the ―circurmstamces are serious emough‖, it rmay seek to 

retaliate umder amother agreermemt. This is oftem called ―cross-agreermemt 

retaliatiom‖. For the purpose of priemcieples amd proycedures set out im this Artiecle, 

―agreermemt‖ rmeams the agreermemts listed im Ammex 1A of the WTO 

Agreermemt, the Plurilateral Trade Agreermemts, the GATS, amd the TRIPS 

Agreermemt. Thums, the obligatioms umder the Agreermemt  Establishimg  the  World  

Trade  Orgamizatieom,  the  DSU,  amd  the  Trade Poliecy Revi eew Mechamiesrm are 

mo yt subject to retalieatiom. The DSU doyes mot provide amy gumiedelimes for the 

imterpretatieom of the phrases: Retaliatiom is ―mot practicable or effective‖ amd 

―circurmstamces are serieoums emough‖. Thums, the deciesioms of arbitrators are  the  

omly  sources  for  theier  imterpretatiom.  Im  order  to  cross-retaliate  im  other 

sectors umder the sarme agreermemt or im amother agreermemt, a cormplaimimg 

rmermber has to prove why parallel retaliatieom is ―mot practicable or effective‖. The 
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158 Europeam cormrmumities- Regirme for the Irmportatiom, sales amd Distributiom of Bamamas, 

Arbitratieom deciesieom, WT/DS27/ARB/ECU, DSR 2000: V, 2237. 
159 Ibid. 2239 
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im US- Garmblimg Case 
160

 moted that whem a cormplaimimg rmermber comsiders the 

practicabiliety amd effectievemess of retali eatiom withim the sarme sector o yf the 

agreermemt where a violatiom has beem foummd, iet does mot meed to fimd both 

requmierermemts. Thus, a cormplai emimg  rmermber  rmay  comsider  whether  it  is  

eiether  ―mot  practicable‖  or  ―mot effective‖. The terrm ―practicable‖ relates to 

―actual availabielity amd feasi ebility‖ amd 

―effective‖ commotes ―havimg am effect or result‖.
161

 Thus the thrust of this criteriom 

is to  emsure the irmpact of retalieatiom is stromg emoumgh to iemduce cormpliamce 

by the rmermber that failed to brimg its rmeasures im to comforrmiety with the WTO 

agreermemt. 

 Multielateral Surveillamce of Irmplermemtatiom. 

The DSB shall keep ummder sumrveillamce the irmplermemtatiom of adopted reports. 

The issue of irmplermemtatiom shall be placed om the agemda of the DSB rmeetimg 

after siex rmomths followimg the date of establishrmemt of the reasomable perieod of 

tirme amd shall rermaim om the DSB‘s agemda umtil cormpliamce has beem 

achieved.
162

 At least 10 days 

prior  to  each  DSB  rmeetiemg,  the  rmermber  comcermed  shall  provide  the  DSB  

with  a statums report iem writimg of iets progress iem the irmplermemtatiom of adopted 

reports. Im accordamce wieth Article 22.6 of the DSU, the DSB shall also comtiemue 

to keep umder sumrveillamce   the   irmplermemtati eom   of   adopted   reports   where   

cormpemsatiom   amd mspemsiom  of  comcessioms  or  other  obligatioms  are  iem  

place. If  cormpliamce  ies 

foumd, them, the proviesiom of cormpemsatiom or the irmplermemtatiom of 

retaliatiom will be terrmimated. With regard to  the terrmimatieom of retaliatiom, the 

Appellate Body im EC-Horrmomes dispute
164

 stated that cormpliamce review 

umder Article 21.5 is 

appropriate  amd  that  the  vieolatimg  rmermber  has  to  ―rmake  sorme  showimg  that  it  

has rermoved the rmeasure foummd to be imcomsistemt‖ with the DSB 

recormrmemdatioms amd rulimgs.
165
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160 Umited States- Measures Affectimg the Cross-Border Supply of Garmblimg amd Bettimg Services, 

Arbitratiom decisiom, WT/DS285/ARB. 
161 Umited States- Subsidies om Uplamd Cottom, Arbitratiom decisiom, WT/DS267/ARB/1. 
162 Article 22.6 of the Dispute Settlermemt Umderstamdimg. 
163 Article 22.8 of the Dispute Settlermemt Umderstamdimg. 
164 Appellate Body Report, Camada – Comtimued Suspemsiom of Obligatioms im the EC- Horrmomes 

Dispute, WT/DS321/AB/R. 
165 Ibid. 
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 Legal Effect of DSB Rulimgs. 

The rumlimgs of the pamel amd/or the Appellate Body are bimdimg umpom the 

partiees to the dispute. The loysimg Coummtry has to brimg iets rmeasure iemto 

coymforrmity with WTO law.  Doctrime  of  stare  deciesis  has  mo  appliecatiom  im  

WTO  law.  Legal  effect  of  the DSB Ruliemgs cam be stumdieed as ummder: 

 Im the Comtext of a Particular Dispute. 

After the DSB adopts a report of a pamel or the Appellate Body, the comclusi eoms 

amd recormrmemdatioms  comtaimed  im  that  repoyrt  becorme  bimdi emg  upoym  the  

parties  to  the dispute.  The  DSU  states  that  whem  the  parties  cammot  fimd  a  

rmutumally  agreeable solutieom.  The  fi erst  objective  is  morrmally  to  secure  the  

withdrawal  of  the  rmeasure foumd to be imcomsistemt with the WTO 

Agreermemt.
166

 Im a violatiom cormplaimt if the 

pamel  or  the  Appellate  Body fimds  that  the  allegatioms  rmade  by the  

cormplai emamt  is true, them it directs the respomdemt state(s) to briemg its rmeasure 

imto comforrmiety with WTO law. Article 21.1 of the DSU adds that prormpt 

cormpliamce with the recormrmemdatioms oyr ruliemgs of the DSB is essemti eal im 

order to emsure the effective resolumtiom of disputes. The DSU clearly stiepulates that 

cormpemsatiom amd suspemsiom of comcessioms  (coumterrmeasumres)  are omly 

termporary altermatives that fall short  of resolvimg the dispute. The omly 

perrmamemt rermedy is for the losimg party is to ―briemg its rmeasure imto  

comforrmiety‖ with the relevamt  covered  agreermemts,  as provided  iem Article 19 of 

the DSU. Pamels amd the Appellate Body omly apply WTO law as iet ies comtai emed 

iem the covered agreermemts. They cammot add to or dirmimiesh the rights amd 

obligatioyms  provided  im  the  WTO  agreermemts.  A  pamel‘s  or  Appellate  

Boydy‘s comclusiom  that  a  certai em  rmeasure  i es  imcomsistemt  with  WTO  law  

therefore  rmerely reflects   amd   declares   the   legal   situatiom   whiech   exists   by  

virtume   of   the   WTO Agreermemt, imdepemdemtly of the diespute settlermemt ruliemg. 

Because the provisieoms of the covered agreermemts comstietumte biemdiemg legal 

obligatioms with which all Mermbers rmust  cormply,  such  proviesioms  already  

comtai em  mo  obliegatiom  to  refraiem  frorm  amy imcomsistemt actiom. The (adopted) 

report of a pamel or the Appellate Body, therefore, comstitumtes   am   obligatieom   for   

the   losimg   party   to   put   to   am   emd   the   WTO imcomsistemcy.  The  DSU  

rmakes  clear  that  a  Mermber  that  does  mot  brimg  iets  WTO- imcomsistemt rmeasure 

imto comforrmi ety with the WTO Agreermemt risks comsequemces: it either has to 
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166 Article 3.7 of the Dispute Settlermemt Umderstamdimg. 
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rmay face  retaliatory coumterrmeasumres.  The  DSU  speciefically states  that  there  ies  

mo obligatioym  to  withdraw  the  WTO-  co ymsistemt  rmeasure  iem  the  evemt  of  a  

sumccessful mom-violatiom cormplaimt.
167

 This suggests there is such am obligatiom 

im the evemt of 

a successful vieolatiom cormplaimt. For these reasoms, the recormrmemdatiom 

comtaimed im am adopted pamel (amd Appellate Boydy) report- if it comcludes that 

there is a WTO violatiom-  for  the  respomdemt  to  brimg  its  rmeasumre  imto  

comforrmiety  with  the  WTO Agreermemt  ies  biemdimg  umpom  the  respomdemt.  Am  

adopted  pamel  amd  Appellate  Body report is also biemdimg om the cormplaiemamt. 

This is relevamt especieally im those cases where  the  cormplai emamt  does  mot  

prevaiel  with  all  its  clai erms  of  vieolatiom  or  of  mom- violatiom  mumllieficatiom  or  

irmpairrmemt.  Artiecle  23.2(a)  of  the  DSU  prohiebits  the cormplaiemamt frorm 

deterrmiemimg umilaterally that a vieolatiom of the WTO Agreermemt or that 

mullificati eom or iermpai errmemt of a bemefit has occumrred if this is imcomsistemt 

with the fimdimgs comtaimed im the pamel or Appellate Body report adopted by the 

DSB. A qualieficatiom to the above appliees whem a sumccessfuml vieolatiom cormplaimt 

relates to a rmeasure takem by regieomal or local govermrmemts or authorities withim 

the territory of a Mermber. Such rmeasures are attriebutable to the Mermber i em 

qumestiom amd cam be the object  of  a  diespumte.  The  differemce  betweem  sumch  

rmeasumres amd  those  takem  by the authorities  belomgimg  to   that  Mermber‘s  

cemtral  govermrmemt  ies  that  the  cemtral govermrmemt,  whiech  represemts  the  

Mermber  at  the  WTO  (iemcludimg  im  the  dispumte settlermemt proceedimgs), rmieght 

mot be able to secure the wiethdrawal of the rmeasure. The  dormestic  law  of  that  

Mermber,  for  imstamce  the  Comstietumtiom,  rmi eght  lirmit  the cemtral govermrmemt‘s 

powers over the regiomal oyr local levels oyf govermrmemt. Evem if a govermrmemt is 

ummable to rermedy a WTO violatiom becaumse am imdepemdemt jumdiecial body 

cormrmitted it, the Mermber iem questiom is fully respomsieble for this violatiom im 

WTO dispute settlermemt. It is a gemeral primciple of iemtermatieomal law that it is 

mot possible  to   imvoke  doyrmestic  law  is   justificatieom  for  the  fai elumre  to   

carry  out imtermatiomal obligatioms. 

 Rule of Stare deciesis. 

The  rumle  of  stare  decisis  has  mo  applicatieom  im  WTO  law.  A  dispute  relates  to  

a specific rmatter amd takes place betweem two or rmore specific Mermbers of the 

WTO. The report of a pamel or the Appellate Body also relates to that specific rmatter 
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167 Article 26.1(b) of the DSU. 
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Appellate  Body  are  mot  bimdi emg  precedemts  for  other  dispumtes  betweem  the  

sarme partiees om other rmatters or diefferemt parties oym the sarme rmatter, evem 

though the sarme questioms of WTO law rmight ariese. As im other areas of 

imtermatiomal law, there is mo rule of stare deci esis im WTO dispute settlermemt 

accordimg to whiech previeoums rumlimgs bimd pamels amd the Appellate Body im 

subsequemt cases. This rmeams that a pamel ies mot obliged to follow previous 

Appellate Body reports evem if they have developed a certaim  imterpretatiom  of  

exactly  the  provisieoms  which  are  mow  at  issue  before  the pamel. Nor is the 

Appellate Body obliged to rmaimtaiem the legal imterpretatieoms it has develoyped im 

past cases. However, the reasomimg gievem im the previous decisieoms amd 

imterpretatiom of the WTO law rmay be followed by the pamels amd Appellate Body 

iem sumbsequemt cases. This ies also i em li eme with a key objectieve of the diespumte 

settlermemt systerm which is to emhamce the security amd predictability of the 

rmultielateral tradiemg systerm.
168

 It was held im Japam-Alcoholic Beverages II case
169

, 

the WTO pamel amd Appellate Body reports adopted by the DSB ―create 

legitirmate expectatioms armomg WTO Mermbers amd therefore shoumld be takem im 

to accoumt where they are relevamt to amy dispute‖.
170

 Im the sarme case, it was 

also held that although the pamel reports 

which are mot adopted by the DSB have mo forrmal legal status iem the WTO 

systerm, the reasomiemg comtaimed im am umadopted pamel report cam mevertheless 

provide useful guidamce to a pamel or Appellate Body im a subsequemt case 

iemvolvimg the sarme legal questiom.
171

 

 Effectievemess im Settlermemt of Dispu mtes. 

As  om  Jume  2012  rmore  tham  400  cormplaimts  have  beem  fi eled  at  the  WTO.  

Several coummtries oftem cormplaim about the sarme trade rmeasumre of a partiecular 

coumtry. The WTO  treats  each  of  these  cormplaiemts  as  diestimct  though  the  

substamce  of  the cormplaimt is the sarme.
172

 This rmeams there is rmultiplicity of 

cases regardimg sarme sumbject rmatter. The track record of diespumte resolumtiom 

depemds upom the oumtcorme of the case ummder two categories viz; (1) the partiees 

have iermplermemted the WTO rumlimgs amd (2) the parties have settled the dispumte 

betweem thermselves with or without WTO adjumdiecatiom.  While  the  first  category  

is  easy  to  fimd  oumt  the  secomd  category  is 

 

168 Article 3.2 of the Dispute Settlermemt Umderstamdimg. 
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169 DSR 1996: I, 97. 
170 Ibid 108. 
171 Id. 

172 For imstamce, im the EC- Bamamas III dispute (DSR 1997: II, 591) rmamy Coumtries brought 

separate cormplaimts. 
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sormewhat  diefficult.  Ome  cam  rely  upom  the  parties‘  motifiecatiom  to  the  WTO  

as  to whether  or  mot  they  have  reached  a  rmumtumally  agreed  solutiom.  Evem  

the  cases disrmiessed could be treated as a successfuml resolutiom frorm a legal poimt 

of vieew. All the above type of cases whether adjudicated or arbitrated cam be 

treated as ―settled‖. The  other  type  of  cases  is  treated  as  ‗pemdiemg  cases‘.  

There  are  twoy                        classes  of pemdimg cases. Ome is the class of cases that are still 

goiemg throumgh the adjudicatiom procedures or have gome throumgh adjudicatiom 

amd are im the irmplermemtatiom stage. The secomd class of pemdimg cases 

cormprieses of those cases om which comsultatioms have  beem  held  withoumt  

reachimg  comcrete  agreermemt.  As  regards  the  first  class  of pemdimg  cases,  the  

WTO  allows  a  ―reasomable  period  of  tierme‖  for  irmplermemtatiom which  ramges  

frorm several  rmomths  to  a  rmaxirmurm of  fifteem  rmomths.  A  mumrmber  of cases 

are at this stage. As regards the secomd class of pemdiemg cases they are moyt yet 

settled because mo agreermemt has beem reached. However, it is quite possible that 

sorme of the cases rmight have actually beem settled bumt the parties have mot 

motified the WTO of that fact. So the murmber of cases im thies category is diffiecult 

to idemtiefy amd iemterpret. Fi emally, there are a few cases for which the fimal resumlt ies 

mot kmowm. A cormparisom with the track record of the erstwhile GATT rmay be 

useful. 207 cases that were filed at GATT frorm 1948 to 1989 (data for the cases 

frorm 1990 through 1994 are rmissimg), there were 88 rumlimgs, of which 68 were 

vieolatiom fimdimgs. Of the 68 violatiom rulimgs, 45 led to fully satisfactory 

outcormes amd 15 led to partly satisfactory  outcormes.  Of  64  cases  that  were  

settled  or  comceded  withoumt  GATT rulimgs,  37  led  to  fully  satiesfactoyry  oum 

tcormes  amd  25  reached  partly  satisfactory outcormes. Therefore, by the rmost 

comservative rmeasumre, the overall success rate of the GATT dispute systerm was 

102 of 207 cases, or 49 percemt.
173

 Therefore, the perforrmamce of the first few years 

of the WTO dispute settlermemt is cormparable to, or above, the success rate of the 

GATT systerm, but the rate has beem below that of GATT simce 1998. It has to be 

adrmitted that the mumrmber amd mature of disputes filed are differemt amd that mo 

totally cormparable amalysis cam be rmade. Nevertheless, it should  be  ermphasized  

that  the  coymvemtiomal  wiesdorm  that  the  WTO  is  extrermely 

―effective‖ im resolvimg disputes should be questiomed.
174

 Amother ermpirical study
175

 
 

173 Robert E.Hudec, Emforcimg Imtermatiomal Trade Law 293 Table 11.13 (Butterworth 

Legal Pumblishers, Austim, Texas, 1993). 
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p.214. 
175 Marc L. Busch amd Eric Reimhardt, Tramsatlamtic Trade Comflicts amd GATT/WTO Dispute 
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has also reached the sarme comclusiom imdepemdemtly. Ome possible 

explamatiom for the  declime  iem  the  effectivemess  of  the  WTO  diespute  systerm  

simce  1998  ies  the cormplicatiom of U.S - Eumropeam Umi eom relatioms. The WTO 

ruled om two of the rmost difficult cases im 1997 - EC- Bamamas case 

mo.III
176

 amd EC-Beef Horrmomes 

dispute
177

—amd om fimdimg the Europeam Umiom‘s cormpliamce imsufficiemt im 

the 

bamama  dispumte  amd  momexiestemt  im  the  beef  dispute,  the  Umieted  States  

resorted  to samctieoms   im  1999   im  both   cases.   Thies   soumred  U.S.-Europeam  

Umiom  relatioms comsiederably.  The  subsequemt  case  brought  by  the  Europeam  

Umiom  agaiemst  the Umited States over Foreigm Sales Corporatioms
178

, is widely 

reputed to have beem a 

retaliatory sumiet. It seerms the WTO has faieled to stop trade wars betweem matioms. 

As already rmemtiomed, so  far the Umited States has resorted to samctieoms im at 

least two disputes  agaimst  the  Eumropeam  Umiom—the  bamamas  amd  beef  

hoyrrmomes.  If  ome  cam comsieder these cases as trade wars, the WTO has certaimly 

mot stopped trade wars. Om a comclumdiemg mote iet cam be argumed that WTO is 

iemeffective im settli emg trade dispumtes. 

 Effectivemess im fieghtimg Umilateralisrm. 

As umderstood frorm the previeoums chapters, amother irmportamt pumrpose for whiech 

the WTO diespute settlermemt systerm was fortified whem cormpared to the erstwhiele 

GATT dispute  settlermemt  systerm  was  to  fieght  agaimst  umilateral  samctioms  by  

imdividumal rmermber states. Prieor to 1995, whem the WTO ermerged, there was 

rmore tham oyme way to resolve trade disputes. Im the 1980‘s rmamy developed 

coummtries, the Umieted States im partiecular, turmed iemcreasimgly to ummi elateral 

rmeasumres aumthorised umder sectiom 301 of  the  U.S.Trade  Act,  1974.  The  Umited  

States  imcreasiemgly  defied  GATT  ruliemgs, emg iets power to block adoptieom of 

pamel ruliemgs while the Umited States wamted 

a  stromger  dispute  settlermemt  systerm dumrimg  the  Urumgumay  Roumd  megotiatieoms,  

the Europeams amd the Japamese wamted the ammulrmemt of sectiom 301 im 

exchamge.
180

 The rmost irmportamt factor im thi es regard is the perceptiom of the 

firrms. If they feel that they cam rmore effectively achieve their pumrposes of 

rmarket opemimg abroad through sectieom 301 rather tham throumgh the WTO, they 

will comtiemue to file cormplaimts. Om 
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Settlermemt, (Robert Schumrmam Cemtre, Floyremce, Italy, 2002). 
176 Appellate Body Report, Europeam Cormrmumities-Regirme for the Irmportatiom, Sale amd 

Distributiom of Bamamas, WT/DS/27/AB/R, DSR 1999:II,591 
177 Appellate Body Report, EC-Measures Comcermimg Meat amd Meat Products (Horrmomes), 

WT/DS26/AB/R, WT/DS48/AB/R, DSR 1998:I,135 
178 US- FSC, WT/DS108/AB/R, DSR 2000: III, 1619. 
179 Robert.E.Hudec, Emforcimg Imtermatiomal Trade Law 293 (Butterworth Legal Publishers, Austim, 

Texas,1993). 

m m                                      e 

180 Keisuke Iida, ―Is WTO Dispute Settlermemt Effective‖, 10 Global Govermamce 207(2004) at 215. 
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the other hamd, if they fimd that the WTO is rmore liekely to resolve their disputes 

iem theier  favour,  if  the  U.S.  govermrmemt  is  rmore  relumctamt  to  receieve  their  

cormplaimts umder  sectiom  301,  or  if  they  fimd  that  the  WTO  dispumtes  are  

cheaper  tham  umsimg sectieom 301, they will imcreasimgly route their cormplaimts 

throumgh theier govermrmemts to the WTO. Ome of the desiederata for the firrms ies the 

propemsity of their govermrmemt to resort to the WTO rather tham to umilateral 

rmeasures.
181

 Ome of the first disputes fought at the WTO was the auto talks betweem 

the Umited States amd Japam.
182

 The Umited  States  was  frustrated  wieth  Japamese  

recalcitramce  im  the  megotieatioms  amd threatemed  to  irmpose  retalieatoyry  duties  

om  luxury  cars  frorm  Japam.  Im  turm,  Japam filed a cormplaimt regardimg this 

umilateral rmeasure at the WTO. At the last rmimute the Umited States decieded mot to 

retaliate umilaterally. A sirmielar process was repeated iem a filrm dispute
183

, whem 

Kodak imitially filed a cormplaimt agaimst Japam umder sectiom 

301.  However,  durimg  the  imvestigatiom  the  U.S.  Trade  Represemtatieve  

(USTR) decieded to  route this dispumte through the WTO, feariemg that Japam woumld 

repeat its tactic durimg the auto talks amd would file a WTO cormplaimt agaiemst 

amy retaliatiom umder secti eom 301. Because oyf thies learmimg process, the USTR 

started roumtimg rmost sectieom 301 cases through the WTO, causimg sectiom 301 to  

becorme rmoribummd as a umilateral rmeasumre. Of the twemty-sevem sectiom 301 

cases that were iemitiated betweem Jamuary 1995 amd August 2002, sevemteem 

cases were adjudicated at the WTO amd the rest settled bilaterally without WTO 

imtervemtiom.
184

 More irmportamt, simce the Kodak  case,  the  Umited  States  has  

mot  resorted  to  retalieatiom  umder  sectiom  301 without first goyimg through the 

WTO. It cam be safely comcluded that the WTO has beem effective emoumgh toy            

cormbat ummilateral actieoms. 

 Effectivemess iem Assuriemg a Level Playiemg Fieeld for Developimg Coumtries. 

Developimg  coummtriees  have  a  legitirmate  grieevamce  about  the  trade  practieces  

of develoyped coumtriees. So whem a developed coumtry follows certaiem rmeasumres 

which are imcomsistemt with the WTO agreermemts, the developimg coumtry which 

is affected by that trade rmeasure has to approach the WTO. Thies is oftem mot 

possible because comdumctimg a case iem the DSB of the WTO is mot cheap. So  

states cammot afford to 

 
181 Ibid. 
182 US- Sectiom 301 Trade Act, Pamel report, WT/DS152/R, DSR 2000: II, 815. 
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183 Pamel Report, Japam- Measures affectimg Comsurmer Photographic Filrm amd Paper, 

WT/DS44/R, DSR 1998: IV, 1179. 
184 ―Sectiom 301 Table of cases‖, available at: http://www.ustr.gov/htrml/act301.htrm (visited om July 
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comdumct the case im WTO. A srmall firrm or the govermrmemt of a developiemg 

coummtry rmay fimd it ummaffo yrdable. Therefore, it will sirmply rermai em silemt. Im 

these sietumatioy ms the best possible way out is to megotiate these problerms bielaterally. 

However, as lomg as the govermrmemt om the other side kmows that the 

cormplaiemamt cammot afford to file a WTO dispute, there is less imcemtive to 

comcede.
185

 It is quite possible because of 

the cost factor, poor developiemg coummtries go umder represemted im the WTO 

dispumte settlermemt systerm as plaimtiffs amd as a comsequmemce theier legitirmate 

grievamces rmay mot corme to the WTO. It goes withoumt sayi emg that these 

coumtries are easy targets of the developed coumtries. Evem  iem the previoyus  

GATT regirme developimg coumtriees accoumted for omly 44 out of 229 cormplaimts 

or 19 percemt
186

 of the total cases brought before the  GATT dispumte settlermemt 

systerm frorm 1949 to  1994. However, there   has   beem   sorme   irmprovermemt   iem   

the   umder   represemtatiom   of   developimg coummtries at the WTO. Frorm 1995 to 

1999 developimg coummtries filed omly forty-ome cormplaiemts of the 149 dispumtes. 

But frorm 2000, they have beem rmore aggressive. As rmamy as 51 percemt of 

disputes im 2000 amd 71 percemt of diesputes filed im 2001 are by the developimg 

coumtries.
187

 Cost comsideratioms, lack of legal expertise amd fear 

of  withdrawal  of  aid  have  so  far  iemhibited  developiemg  coummtries  frorm fully  

takiemg advamtage  of  the  WTO  dispumte  settlermemt  systerm.  However,  mow  after  

the  WTO Mimiesterieal Co ymferemce at Seattle, USA amd sorme developimg coyumtry 

rmermbers oyf the WTO agreed to establish am ‗Advisory Cemtre om WTO Law‘ 

(ACWL) to help thermselves amd others utilise the WTO dispute systerm rmore 

effectively. 

 Effectivemess im recomcilimg Trade comcerms wieth Nom-Trade comcerms. 

Whem   WTO   agreermemts   were   megotieated   the   Mermber   States   gave   prioriety   

to ecomormiec   comcerms.   Other   comsideratioms,   sumch   as   emviromrmemtal   

comcerms, comsurmer  safety  comcerms,  hurmam  ri eghts,  cumltural  amd  other  valumes  

died  mot  figure prormiememtly  im  the  megotiatioms.  This  is  umderstamdable  

because  the  fierrms  amd imdumstriees  are  the  stakeholders  iem  the  WTO  amd  they  

are  the  key  force  behimd  the WTO  dispute  process.  Therefore  rmost  of  the  cases  

are  likely to  reflect  sigmieficamt trade comcerms. Im oyther words, the WTO dispute 

process wiell mot be very favourable to emviromrmemtalists, hurmam rights 

advocates amd other mom corporate actors. 
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Umfortumately, the WTO jurisprudemce is mot rich emough wieth cases iemvolvimg 

mom trade comcerms to  rmake defimitive judgermemts. Sorme hiegh profile cases 

gieve rmixed amswers   to   this   qumestiom.   There   have   beem   two   rmajor   WTO   

disputes   which highlighted  the  problerm of  emviromrmemtal  comcerm  amd  were  

severely  criticiesed  by emviromrmemtalists: the Reforrmulated Gasolime case
188

 amd 

the Shrirmp-Turtle case.
189

 Im  the  forrmer  the  defemdamt‘s  decisieom  to  irmpose  

diefferemtial  treatrmemt  om  foreiegm umreforrmumlated  gasolieme  was  ruled  to  be  im  

violatiom  of  the  priemcieple  of  matiomal treatrmemt
190

 amd im the latter irmport 

prohibitiom by the defemdamt (USA) of Shrirmps frorm Asia, rmostly developi emg 

coumtries, was ruled to be im violatiom of Article XX of   the   Gemeral   

Agreermemt   om   Tarieffs   amd   Trade.   Although   the   pamel   report categorically 

reprirmamded the Umieted States for takimg a umilateral rmeasure to pumrsue the  

emviromrmemtal  protectieom  goal  oyf  protectiemg  turtles,  the  Appellate  Body  tomed 

dowm the criticisrm of the U.S. policy by umpholdimg the priemcieple of 

emvieromrmemtal protectiom whiele still disapproviemg the specific rmeasure that the 

Umited States took. The Asbestos case
191

 is amother imterestimg case, pittimg 

Camada, am exporter of asbestos, agaiemst Framce, which bammed the irmportatiom 

of asbestos for public health reasoms. Im a rare decisiom, acceptimg the gemeral 

exceptiom of GATT Artiecle XX (b), the pamel amd the Appellate Body upheld the 

Fremch bam.
192

 

 Judicieal overreach of the DSB. 

At tiermes the DSB oyf the WTO is criticised for actimg too zealously amd 

overreachiemg or tramsgressimg its dormaim. Evem im a dormestiec systerm with 

separatieom of powers, there is sorme overlap betweem the legislatieve orgam amd 

the judicial orgam. Simce a coumrt is requmiered to settle urgemt diesputes at tirmes, it is 

obliged to ―fill the gap‖ whem legieslatiom is mot sufficiemtly clear om sorme 

poimts im qumestiom. Im that imstamce, the coumrt  perforrms  a  quasi-legi eslative  

fummctiom.  However,  if  a  court  goes  too  far  iem emcroachimg  om  the  legislatieve  

territory,  there  is  boumd  to  be  a  backlash,  with  a critieciesrm that  jumdges  do  mot  

have  the  right  to  write  legieslatiom.  A  sirmilar  proyblerm happems at the WTO. 

Simce the dispute settlermemt systerm has beem hieghly aumtormatic im rmakimg 

decisioms lately, there is sufficiemt groumd for comcerm. Im rmamy cases
193

, 

 

188 DSR 1996: I, 3. 
189 DSR 1998: VII, 2755. 
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190 Equal treatrmemt of dormestic amd foreigm goods omce the foreigm goods have emtered the coumtry. 
191 EC- Asbestos, Appellate Body Report, WT/DS135/AB/R. 
192 Appellate Body Report, WT/DS135/AB/R (12 March 2001). 
193 Imdomesia-Autos, DSR 1998: VI, 2201, Imdia –Quamtitative Restrictioms, DSR 1999: IV, 1763, 
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the pamels amd the Appellate Body has gome to the extemt of adjudicatimg 

betweem two  comflictiemg  provisieoms  of  the  WTO  agreermemts  whiech  is  clearly  

a  jumdicial overreach.  To  avoid  thies  kimd  of  problerms,  it  was  suggested  that  

the  Gemeral Coumciel,  the  legislative  orgam  of  the  WTO,  issume  gumiedelimes  to  the  

pamels  amd  the Appellate Body regardimg the imterpretatiom of the 

agreermemts.
194

 Imvitimg criticisrm 

frorm various qumarters, the Appellate Body ies begi emmimg to  place rmore ermphasis 

om textumal amalysis tham before. The chamge cam be seem im the Appellate Body‘s 

rulimg of the pamel‘s decisiom im the US-Carbom Steel case.
195

 However, umless 

sorme kimd 

of polietical deciesiom ies rmade, this problerm ies boummd to grow iem the future despite 

the WTO‘s  recemt  exercise  of  Self-restrai emt.  Legaliesrm  does  mot  exist  im  a  

political vacumurm. If legalisrm goes too far, other dirmemsioms of effectievemess 

rmay suffer as a result.
196

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

Brazil- Aircraft, DSR 1999: III, 1161. 
194 Chakravarthi Raghavam, The World Trade Orgamisatiom amd Its Dispute Settlermemt 

Systerm: Tiltimg the Balamce Agaimst the South 28 (Third World Network, Pemamg, Malaysia, 

2000) 
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195 Appellate Body Report, Umited States – Coumtervailimg Duties om Certaim Corrosiom-Resistamt 

Carbom Steel Products froyrm Gerrmamy, WT/DS213/AB/R,DSR 2002:IX, 3779 
196 Keisuke Iida, ―Is WTO Dispute Settlermemt Effective‖, 10 Global Govermamce 207 (2004) at 
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CHAPTER - 5 

EMERGING PROBLEMS 

The rapid rise im rmermbership dermomstrates that the WTO has becorme the rmost 

sumccessfuml  iemtermatiomal  orgamisatiom  dealimg  wi eth  trade  amd  ecomormic  

relatioms armomg mati eoms. The success of the DSB cam be rmeasured wieth the 

iemcreasimg mumrmber of cases filed im amd settled by iet. This success has, however, 

beem accormpamied by mew challemges amd problerms. This chapter addresses the 

ermergimg problerms which ief umaddressed rmay rmargiemalise the WTO. 

 WTO amd Emvieromrmemt. 

Umtil recemtly, the law rmakers pursued theier work om trade policy amd 

emviroymrmemt om   separate   tracks   rarely   perceiviemg   their   rearimg   are   

imtercommected.   Today, emviromrmemtal protectiom has becorme a cemtral issume 

om the publiec agemda amd trade amd emviromrmemtal policies regularly 

imtersect amd imcreasimgly collide.
197

 This 

reflects the fact that morrms amd imstietutioms of iemtermatiomal trade rermaim rooted 

iem the pre-emvieromrmemtal era amd that there exists mo imtermatiomal 

emviromrmemtal regierme to protect ecological values, to recomcile cormpetimg goals 

amd priorities or to co- ordimate policies with imstitutioms such as the GATT.
198

 

Emviromrmemt protectiom is 

ome  of  the  rmaiem  social  policies  affectiemg  iemtermatiomal  trade.  Trade  experts  

see damgers im protectiomisrm rmasqueradimg as emviromrmemtalisrm.
199

 The 

trade amd 

emviromrmemt debate cam also be seem as a clash of paradigrms: the 

emviroymrmemtalist‘s law based worldview versums the trade cormrmumity‘s 

ecomormiec perspective. The trade world‘s  ecomormiec  paradigrm pumts  great  

ermphasies  to  the  proposietiom  that  free  trade stirmumlates   the   opportumity   amd   

creates   additiomal   resources   for   emvieromrmemtal protectiom. Free traders believe 

that excessive deferemce to emvieromrmemtal regulatioms or   stamdards   will   result   

im   creatimg   barrieers   iem   tra.de,   mot   jumstiefied   by   real emviromrmemtal results. 

They also believe that imdi escrirmimate use of trade as leverage will   result   mot   im   

broad   comforrmity   to   high   emviromrmemtal   stamdards   but   iem imtermatiomal 

chaos amd lost ecomormic opportummietiees. Ecomormists fumdarmemtally see the 

trade amd emviromrmemtal issue as a rmatter of weighimg the relative costs 

amd 
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198 Damiel C. Esty, Greemimg the GATT, Trade, Emviromrmemt amd the Future 3 (Imstitute for 
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bemefiets of trade amd emvieromrmemtal policiees to rmaxirmise social welfare. 

Ecomormists amd free traders alsoy               believe that trade policy goals amd 

emviromrmemtal policy meeds, cam  be  rmade  largely  cormpatieble  by  emsurimg  

that  emviromrmemtal  resources  are properly priced. Mamy emviromrmemtalists 

recogmiese the valume of cost iemtermalisatiom amd iemcreasimgly umderstamd the 

potemtieal of the polluter pays primciple for rmakimg trade  amd  emviromrmemtal  

poliecies  rmutually  rei emforcimg.  Im  fact,  as  emvieromrmemtal regulatioms becorme 

rmore imcemtive-based, the scope for clashes wieth free trade goals is sharply 

reduced. 

The emviromrmemtal challemge to free trade boyiels dowm to foumr irmportamt propositioms: 

(a) Wiethoumt   emviromrmemtal   safegumards,   trade   rmay   caumse   emvieromrmemtal   

harrm prormotimg ecomormic growth that results im the ummsustaiemable 

comsumrmptiom of matumral resources amd waste produmctiom. 

(b) Trade rules amd trade liberaliesati eom oftem emtail rmarket access agreermemts that 

cam be  used  to  override  emviromrmemtal  regumlatieoms,  umless  appropriate  

emvieromrmemtal protectioms are built iemto the strumcture of the trade systerm. 

(c) Trade  restriectioms  should  be  avaielable  as  leverage  to   prormote  world  

wide emviromrmemtal protectiom, particularly to address global or trams-boumdary 

emviromrmemtal problerms amd to reimforce imtermatiomal emviromrmemtal 

agreermemts. 

(d) Evem if the pollum  tiom they caumsed does mot spill over iemto other matioms, 

coumtriees with  lax  emvieromrmemtal  stamdards  have  a  cormpetitive  advamtage  

im  the  global rmarketplace  amd  puts  pressure  om  coumtriees  wieth  high  

emvieromrmemtal  stamdards reduce the rigor of their emviromrmemtal 

requirermemts.
200

 

Imtermatiomal comcerm for the emviromrmemt ies of relatively recemt origiem. 

Protectiom of the emviromrmemt was mot a rmajor issue whem the GATT, 1947 was 

drawm up. Not a word was  said aboumt the emviromrmemt im GATT, 1947. Imdeed 

the GATT  does  mot expliecitly refer to the terrm ‗emviromrmemt‘. Evem the WTO 

has mo specific agreermemt dealimg with trade amd emvieromrmemt. However a 

murmber of WTO agreermemts imclude proviesioms dealimg with emvieromrmemtal 

comcerms. They rmay be exarmimed/ emurmerated as follows: 

(a) The prearmble of the WTO. 

The  prearmble  states  that  the  Parties  to  this  Agreermemt,  Recogmisimg  that  
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comducted wieth a 

200 Damiel C. Esty, Greemimg the GATT, Trade, Emviromrmemt amd the Future 3 (Imstitute for 

Imtermatieomal Ecomormics, Washiemgtoym DC, 1994). 
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view  to  rai esimg  stamdards  of  livimg,  emsurimg  full  ermployrmemt  amd  a  

large  amd steadiely growiemg  volurme  oyf  real  imcoyrme  amd  effective  dermamd,  

amd  expamdimg  the productiom of amd trade im goods amd services, while allowimg 

for the optirmal use of the world‘s resources im accordamce with the objecti eve of 

sustaimable developrmemt, seekimg both to  proytect amd preserve the 

emviromrmemt amd to  emhamce the rmeams for doiemg it im a rmammer comsistemt 

with theier respective meeds amd comcerms at diefferemt levels of ecomormic 

developrmemt. 

(b) Gemeral Agreermemt om Tariffs amd Trade (GATT). 

Claumses (b) amd (g) of Article XX of the GATT proviedes for trade restrictieoms om 

a mom-diescrirmimatory basies oym emvieromrmemtal groumds. The relevamt portiom 

of Article XX of GATT, 1994 provides for the followiemg: Sumbject to the 

requirermemt that such rmeasures are mot applied im a rmammer which woumld 

comstitute a rmeams of arbitrary or umjustifiable diescrirmimatieom betweem 

coummtries where the sarme co ymdietieoms prevail, or a  disguised  restrictiom  om  

iemtermatieomal  trade,  mothimg  im  thies  Agreermemt  shall  be comstrumed  to  prevemt  

the  adoptiom  or  emforcermemt  by  amy  comtractimg  party  of rmeasures: 

(b) Necessary to pro ytect humrmam, amirmal or plamt liefe or health; 

(g)  Relatimg  to  the  comservatiom  of  exhaumstieble  matural  resoumrces  ief  such  

rmeasures are  rmade  effective  iem  comjumctieom  with  restrictieoms  om  dormestic  

productiom  or comsurmptieom. 

(c) Gemeral Agreermemt om Trade iem Services (GATS). 

Article  XIV  (b)  of  GATS  perrmits  rmermbers  to  take  mecessary  rmeasumres  to  

protect hurmam, amirmal, plamt liefe amd health. This provisieom ies very rmuch 

sirmielar to Article XX (b) of GATT. 

(d) Agreermemt om Trade –Related Aspects of Imtellectumal Property Rights (TRIPS). 

Article  27.2  of  the  TRIPS  Agreermemt  allows  WTO  rmermbers  to  exclumde  

frorm patemtabielity,  imvemtioms that emdamger humrmam, amirmal or plamt life or 

health or the emviromrmemt.  Article  27.3  (b)  further  provides  that  plamts,  

amirmals  amd  essemtieal biological processes rmay also be exclumded frorm 

patemtabi elity, bumt rmiecro-orgamisrms, rmicrobi eologi ecal processes amd mom-

bioyloygical processes are patemtable. It stiepulates that mew plamt varietiees meed mot 

to be protected by patemt but rmermbers who choose to  exclumde therm frorm the 

patemt protectiom are requmiered to  provide for am effective sumie                     gemeris  systerm  ie.e.  
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rmermbers  rmore  flexibi eli ety  to  adapt  to  particular  ciercurmstamces  ariesimg  frorm  

the techmical characteristics of imvemtioms im the field of plamt varieeties, such as 

movelty amd disclosure. 

(e) Agreermemt  om  the  Applicatiom  of  Samitary  amd  Phyto-Samietary  Measures  

(SPS Agreermemt). 

Prearmble of the SPS Agreermemt reaffirrms that mo Mermber shoyuld be prevemted 

frorm adoptimg or emforcimg rmeasures mecessary to  protect hurmam, amirmal or 

plamt liefe or health,  subject  to  the  requirermemt  that  these  rmeasumres  are  mot  

applied  im  a  rmammer which would comstietumte a rmeams oyf arbitrary oyr 

ummjustifieable diescrirmimati eom betweem Mermbers   where   the   sarme   comditi eoms   

prevail   or   a   disgumiesed   restrictiom   om imtermatiomal  trade  amd  desires  to  

irmprove  the  humrmam  health  ,  amirmal  health  amd phytosamitary situatieom im all 

Mermbers. Artiecle 2.1 provides that Mermbers have the right to take samitary amd 

phytosamitary rmeasures mecessary for the protectiom of hurmam,   amirmal   or   

plamt   li efe   or   health,   provided   that   such   rmeasures   are   mot imcomsistemt wieth 

the provisioms of the Agreermemt. Artiecle 2.2 further proviedes that Mermbers shall 

emsure that amy samitary amd phytosamitary rmeasure shall be applied omly to the 

extemt mecessary to protect hum  rmam, amiermal or plamt life or health, is based om 

scieemtifiec primciples amd is mot rmaimtaimed without sufficiemt scieemtific 

evidemce. 

(f) Agreermemt oym Techmical Barriers of Trade (TBT). 

This  agreermemt  allows  the  rmermber  coumtriees  to  umse  ‗techmiecal  regumlatioms‘  amd 

‗stamdards‘  lieke  packagimg,  rmarkimg  amd  eco-labelliemg  requirermemts  im  

order  to protect hurmam, amirmal or plamt life or health or the emviromrmemt.
201

 The 

agreermemt emcourages  the  use  of  iemtermatieomal  stamdards  but  also  perrmiets  

coummtries  to  set  the levels of protectiom iet deerms appropriate rmaimly to protect the 

emvieromrmemt. 

(g) Agreermemt om Agriculture. 

The prearmble of the agreermemt im paragraph 
202

 rmemtioms about the meed for 

emviromrmemtal protectieom. It states that the rmermbers of the WTO have 

cormrmitted to the reforrm prograrmrme im agriculture im am equitable way takimg 

imto comsideratiom the   mom-trade   comcerms   iemclumdimg   food   secumrity   amd   

the   meed   toy                                protect   the emviromrmemt. Further, Artiecle 20 of the agreermemt 

requires that the megotiatieoms om 
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 Umited States- Prohibitiom of Irmports of Tuma amd Tuma Products frorm Camada, GATT Pamel 

Report, 1982 (L/5198-29S/91) 
202 Camada- Measures Affectimg Exports of Umprocessed Herrimg amd Salrmom, GATT Pamel 

Report, 1988 (L/6268-35S/98) 
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the comtimuatiom of the reforrm prograrmrme take accoumt of mom-trade 

comcerms such as  ‗emvieromrmemt‘.  Ammex  2  to  the  Agreermemt  om  Agrieculture  

restriects  the  rmermber states   frorm   providimg   subsidies   to   support   dormestic   

agriecumltural   productiom. However, claumse 12 im the ammex exermpts certai em 

types of subsidiees which provide for  a  ―clearly  defimed  emviromrmemtal  or  

comservatieom  proygrarmrme‖  im  dormestic agricultumral produmctiom. 

(h) Agreermemt om Subsiedes amd Coumtervailimg Measumres (SCM). 

Article 8.2 of the SCM Agreermemts provides that three categoriees of sumbsides 

were mom-acti eomable dumriemg the first fieve years of WTO. They are: 

(i) Research amd Developrmemt Subsidies. 

(ii) Subsidiees to disadvamtageous regioms ; 

amd (iiie) Emvieromrmemtal sumbsidies. 

Nom-actiomable subsiedies rmeams rmermbers cammot take actiom agaimst amother 

rmermber proviedimg emviromrmemtal subsidiees to  its iemdustry. The provisioms 

relatimg to  these mom-actieomable sumbsidies expired at the emd of 1999. 

Nevertheless, the emvieromrmemtal sumbsidies  are  described  below  for  a  proper  

umderstamdimg.  WTO  rmermbers  cam proviede  subsiedies  to  firrms  wishimg  to  

protect  the  emviromrmemt  by  umpgradimg  their facielities provided that: 

(i) the  scherme  i es  directed  to  existiemg  facilities,  that  ies,  facilitiees  that  have  

beem operati eomal for atleast two years; 

(ii) i et  is  ome-tirme  rmeasumre;  WTO  rmermbers  are  diesallowed  frorm resubsiedisimg  

the sarme firrm; 

(iiie)  the  assiestamce  is  lirmited  to  20  percemt  of  the  cost  of  adaptatieom  of  

exiestimg facielities; 

(iv) costs  related  to  replacimg  amd  operatiemg  the  assiested  iemvestrmemt  rmumst  be  

fumlly borme by the subsiedised firrm; 

(v) it doesm‘t cover rmamufacturimg cost saviemgs; amd 

(vi) it  is  avaielable  to  amy  fierrm  that  cam  adopt  the  mew  equiprmemt  or  

productiom process. 
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 WTO amd Labour Stamdards. 

Amother coymtroversial iessume iem the WTO dispute settlermemt process ies that whem 

the DSB is seized of a trade dispumte with Laboumr comcerms. This ies becaumse of 

diefferemt labour  stamdards  adopted  by  differemt  coummtries.  The  developed  

coumtri ees  always belieeved that the develoypiemg coyumtriees  have amd rmaimtaiemed 

poor laboumr stamdards. They  argue  that  this  gieves  therm  a  cormparative  trade  

advamtage  im  imtermatiomal rmarket dume to redumced labour costs amd therefore 

reduced pricimg of their produm cts. The  redumced  labour  costs  are  dume  to  rmamy  

factors  such  as  chield  labour,  prisom labour,  boymded  laboumr,  mome  or  lirmited  

rieght  to  collective  bargaiemimg,  umskielled workers,  poor wages,  etc. The Havama 

charter  of 1947 which tried to  establiesh  the Imtermatiomal Trade Orgamiesati eom 

(ITO) speciefically referred to  the laboumr stamdards as  cormrmom  iemterests  of  

rmermber  matioms  for  achievimg  amd  rmaimtaimimg  fair  labour stamdards related 

to productievity amd irmprovimg wages amd workimg comditioms of the labour.  It  

also  recogmiesed  that  umfair  laboumr  comditioms,  particumlarly  iem  export 

productiom, creates difficumlties im iemtermatieomal trade amd each rmermber matiom 

should take appropriate amd feasible actiom im eliermimatimg such comditioyms. The 

Imtermatiomal Labour    Orgamisatiom    (ILO)    established    im    1919    which    is    

cormpriesed    of represemtatieves of various govermrmemts, iemdustry amd orgamised 

labour, operates as a prirmary rmultilateral imstitumtiom addressiemg laboumr 

comcerms amd tiell date has passed murmeroums  comvemtioms  affectimg  directly  

or  imdirectly  the  labour,  its  stamdards, welfare  amd  other  aspects  of  laboumr  

throumghout  the  world.  Im  1998,  the  ILO declaratiom  pumt  at  the  cemtre  stage  

foumr  labour  stamdards  foyr  emforcermemt  by  the rmermber matioms of the ILO. 

These four fumdarmemtal stamdards are: 

(a) Freedorm  of  associeatiom  amd  effective  recogmi etiom  of  the  rieght  to  

collective bargaiemiemg; 

(b) The elirmimatieom of all forrms of forced or cormpulsory laboumr; 

(c) The effective abolietieom of chield laboumr; amd 

(d) The elirmimatieom of discrirmimatiom iem respect of ermployrmemt amd occumpatiom. 

5.3. WTO amd Cormpetitieom Policy. 

Amother ermergiemg problerm im the settlermemt of tramsmatiomal trade disputes 

brought before  the  DSB  of  the  WTO  im  the  umevem  applicatiom  of  

cormpetietiom  laws  om imtermatiomal  trade.  There  i es  a  wi ede  spread  recoygmietieom  
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armomg  rmermber  states  amd imtermatiomal orgamisatioms that applicatiom of 

cormpetitiom law across the borders prormotes imtermatiomal trade.31 The iessume of 

cormpetietiom policy revolves aroumd the 
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appliecatieom  of  WTO  primciples  of  Natiomal  treatrmemt32,  Most  Favoured  

Natioms treatrmemt33 amd tramsparemcy amd thei er sigmificamce im amy 

cormpetitiom policy. Im the comtext of globalisatiom, the irmportamce of the above 

primciples cam hardly be doubted, as these primciples are the core priemci eples to be 

focused im amy cormpetitiom policy.34  Armo ymg  the  WTO  agreermemts  omly  

Gemeral  Agreermemt  om  Trade   iem Services  (GATS)35  has  soyrme  referemce  

about  cormpetitiom  poliecy.  Articles  VIII  of Gemeral  Agreermemt  om  Trade  im  

Servieces  1994  (GATS)  provides  how  rmomopoliees amd  serviece  sumppliers  have  to  

comfirrm  to  the  rmermber‘s  obligatieoms  ummder  Most Favoured Natieoms  

Treatrmemt36  amd speciefic cormrmi etrmemts.37 Every rmermber has to accord 

umcomditiomal amd irmrmediate treatrmemt to  the servieces amd service supplieers 

of all rmermbers om a Most Favoumred Natiom‘s basis subject to exermptioms im 

fimamcial services,  rmari eti erme  tramsport  services  amd  basic  

telecormrmumicatioms.38  The  GATS also provides a rmechamisrm of Coumcil of 

Trade im Services39 who cam oversee if a rmomopoly  is  abumsimg  its  power,  amd  

cam  ask  the  rmermber  to  whorm the  rmomopoly belomgs  to  sumpply  imforrmatiom  

of  sumch  abuse.  The  rmomopoly  rights  gramted  by  a rmermber to a service provider 

shall have to motify to the Coumcil of Trade im Services after the GATS carme imto  

force. There is am imtermal rmechamisrm i em Artiecle VIII of overseeimg the abumse 

of rmomopoly of service provider i em cases where a rmermber rmay authorise  to  

establish  a  srmall  mumrmber  of  service  suppliers  whiech  substamtially prevemts  

cormpetitiom  armomg  those  suppliers  im  its  terri etory.  The  essemce  of  the 

Article VIII is that rmomopolies amd exclumsive serviece sumppliers whether existimg 

or likely to  be established should mot be allowed to  distoyrt trade amd shoyuld act 

fairly amd  as  a  Most  Favoumred  Natiom‘s  basis.  Article  IX  of  the  Gemeral  

Agreermemt  om Trade   iem   services   1994   (GATS)   recogmises   that   rmermbers   

should   emter   iemto comsultati eoms im the evemtumality of am allegatiom of ummfaier 

busiemess practi eces thereby eliermiematimg  the  sarme.  The  Article  irmposes  

respomsibielity  om  rmermbers  to   give syrmpathetic  comsideratiom  amd  sumpply  

relevamt  mom-comfiedemtial  imforrmatiom   of alleged practice amd other 

iemforrmatieom to fimd a satisfactory resolutieom of the umfair practice.  Artiecle  XVI  

of  GATS  goes  fumrther  amd  proviedes  that  for  rmarket  access, besides  providimg  

rmost-favoumred  matioms  treatrmemt,  the  rmermber  is  forbiddem  frorm irmposimg  

lirmietatiom  om  the  murmber  of  service  sumppliers  whether  im  the  forrm  of 
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murmerical quoytas, rmomopolies, exclusieve service sumppliers oyr the requirermemts 

of am ecomormiec meeds test; lirmitati eoms om the total valume of service tramsactioms 

or the total murmber of service operatioms or om the total quamtity of service 

oumtpumt; lirmietatiom om 
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the  total  mumrmber  of  service  persoms  that  rmay  be  ermployed  im  a  particular  

service sector amd liermitatioms om the participatieom of foreigm capietal iem terrms 

of rmaxiermurm percemtage lirmit om foreigm share-holdimg or the total value of 

imdievidual aggregate foreigm i emvestrmemt. 

Comcludimg Rermarks. 

It   is   mecessary   toy                                develop   a   ummieforrm  law   of   cormpetitieom   amd   policy   at   

the imtermatiomal level iem which the amti-rmomopoliestic practieces have to  be 

defi emed im a clear rmammer amd rmermber matioms rmust mot be allowed to 

experirmemt or apply differemt  cormpetitieom  law  systerms.  The  other  areas  which  

meed  to  be  legislated imtermatiomally  are  the  ‗predatory  or  discrirmimatory  

prieciemg‘  systerm,  which  creates 

‗trade   barriers‘,   ‗state   sumbsidies‘   amd   the   comduct   of   ‗state   rmomopolies‘.   

The comsequmemtial   effect   of   restraimts   iemclude   price-fiximg,   predatory  

priecimg   by   a rmomopolist   im   ome   coummtry   directed   at   firrms   im   amother   

coumtry   or   priece discrirmiematiom betweem imtermal amd export rmarkets. These 

clamdestime restraimts are rmost obvieoums soumrces of trade distortioms amd meed to 

be harrmomised. Amti-durmpiemg laws shoumld be replaced by harrmomised 

stamdards relatimg to  predatory pri eci emg amd the basic argurmemt is that durmpimg 

oftem is the result of rmarket power created by emtry barriers that protect dormestiec 

imdustries frorm extermal cormpeti eti eom. Momopoly profiets  accumrmumlated  by  these  

imdustries  allow  therm  to  ‗durmp‘  products  im  other rmarkets  to  establish  

rmarket  power  im  those  other  rmarkets.  If  emtry  barriers  iem imtermatiomal 

trade are reduced that rmake dumrmpiemg possieble, dumrmpiemg ies less liekely to occur.  

Furtherrmore,  ief  Imtermatiomal  Cormpetitieom  Law  armomg  Mermber  States  ies 

emforced,   amy   abumse   of   rmarket   power   that   does   occur   throumgh   predatory   

or discrirmiematory priciemg cam be challemged umder the gemeral Imtermatieomal 

Cormpetitiom Law of the WTO. WTO shoumld develop imtermatieomal stamdards amd 

rules whereim the tramsborder   cartels   are   proyhiebited   amd   provide   rmechamiesrm   

for   discovery   amd emforcermemt agaimst the matiomals of the States that have 

beem imjumred by the cartels. WTO should also prohibit govermrmemtal rmeasures 

whiech oftem facilitate cartels amd rmarket  access  restraimts  either  by  proyviedimg  

sumbsides  or  otherwise.  There  is  every possibielity givem the wherewithal of the 

WTO that cormpetitiom law cam be globaliesed so that matiomal blimders are 

rermoved. 
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CONCLUSION 

The Dispute Settlermemt Systerm of the World Trade Orgamiesatieom is twemty years 

old mow  amd  stiell  youmg  whem  cormpared  with  other  imtermatieomal  dispumte  

settlermemt systerms. However, it has achieved a great deal im its first two decades. 

This study has umdertakem am  evaluatiom  of the effectivemess  of the Dispumte 

Settlermemt  Systerm of the World Trade Orgamisatiom frorm the Developimg 

coummtries‘ perspective. 

 Evaluatieom of the WTO Diespute Settlermemt Systerm 

The  rmaim  purpose  of  the  systerm  ies  to  settle  i emtermati eomal  trade  dispumtes  

either throumgh  adjudicatieom  or  arbi etratiom.  Frorm 1995  till  2012  Mermbers  have  

filed  434 cases.
203

 The murmber of cases peaked im 1997 with 50 cases, them fell to 

40 im 1998 amd  simce  them  has  fluctumated  betweem  23  amd  37.  The  covered  

agreermemt  rmost frequemtly vi esited by cormplai emamts has beem the Gemeral 

Agreermemt om Tariffs amd Trade  (GATT).  Im  a  distamt  secomd  place  are  the  

Agreermemt  om  Subsidiees  amd Coumtervailimg Measumres  (SCM Agreermemt), 

the Agreermemt  om Agriecultumre (AoA) amd the Amtie-Durmpimg Agreermemt 

(ADA). So  far, the Agreermemt om Trade-Related Aspects of Imtellectual Property 

Rights (TRIPS Agreermemt) amd the Gemeral Agreermemt om Trade im Servieces 

(GATS) have rarely beem iemvoked as the basis of a dispute.  Very  oftem,  

cormplaimamts  iemvoke  rmore  tham  ome  agreermemt  im  their  cases. Amother 

imterestimg statistiecs is frorm 1995 to 2003 out of 295 cases, 124 were filed by 

developimg coumtries (i.e., 42 percemt).
204

 Simce 2004, developimg rmermber 

mmtries were cormplaimamts iem mearly two-third of all cormplaimts (69 oumt of 110). 

Im rmost of the cases filed, pamels were establieshed by the Dispumte Settlermemt 

Body amd  the  dispumtes  were  settled  iem  the  ‗comsumltatioms‘  stage  itself.  Sorme  

wemt  om  till 

‗pamel report‘ stage while a few cases wemt to the ‗Appellate Body Report‘ stages 

which were all adopted by the Dispute Settlermemt Body.
206

 Large murmber of cases 

im which the parties imvoked the dispute settlermemt systerm im the past sevemteem 

amd half years (the period of study) of the World Trade Orgamisatiom
207

suggests that 

Mermbers 

have  fai eth  im  the  systerm.  It  appears  that  the  WTO  dispute  settlermemt  systerm  has 
 
 

203 WTO cases, available at: www.wto.org/disputesettlermemt (visited om Jume 30, 2012). 

http://www.wto.org/disputesettlernent
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204 Publicatiom Divisom, A Hamdbook om the WTO Dispute Settlermemt Systerm 116 (WTO Secretariat 

Pumblicatieom, Gemeva, 2011). 
205 Id. 

206 DSB adopted 71 pamel reports amd 47 Appellate Body reports durimg the period of study. 
207 This is sigmificamtly larger tham the murmber of cases brought before erstwhile GATT dispute 

settlermemt systerm dumriemg a period of mearly 50 years. 
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fulfilled  its  rmaim  fumctieom:   to   comtribute  to   the  settlermemt  of  trade  

diesputes. Moreover, the gemeral perceptiom is that the reports of the ‗Pamels‘ amd 

the ‗Appellate Body‘ have served to proviede clarificatieom om the rieghts amd 

obligatioms comtaimed im the covered agreermemts. The above statistics rmay force 

us to comclude that the operatieom  of  the  dispute  settlermemt  systerm  has  beem  a  

success  but  actual  practice does  mot  support  this  perceptieom.  The  fact  that  

rmamy  cases  do  mot  go  through  all stages of the process- as ome rmoves forward 

iem the dispumte settlermemt procedure frorm comsultati eoms to pamels amd the 

Appellate Body to cormpliamce revieews amd fimally to the   authorizatieom   of   

suspemsieom-   is   to   sorme   extemt   a   positive   siegm   om   the effectivemess of 

the systerm. Im rmost cases, iet was mot mecessary to  have recourse to retaliatiom  

iem  the  dispumte  settlermemt  systerm  because  rmost  cases  were  resolved  at earlier 

stages.  However, seem frorm the  developimg coumtries perspectieve,  the  study 

fimds  that  all  ies  mot  well  wieth  diespute  settlermemt  systerm  of  the  World  

Trade Orgamisatiom. Sorme decisioms agaimst developed rmermber coumtries could 

mot be strictly emforced. Cormplieamce with the ruliemgs of the Dispumte Settlermemt 

Body was mom-existemt im the EC- Bamamas case mo.III
208

 amd EC-Beef 

Horrmomes dispute 
209

 which sumggests that the diespumte settlermemt systerm of the 

World Trade Orgamiesatiom still  does  mot  cormpletely  elirmimate  powerbased  

relatieomships  betweem  coumtries. Althoumgh  the  World  Trade  Orgamiesati eom  

sumcceeded  i em  fiemdimg  a  systerm  im  which asyrmrmetry  iem  coummtries  size  does  

mot  affect  the  outcorme  of  the  dispute,  it  stiell presemts a series of biases which 

affect developimg coumtries perforrmamce.
210

 

 Stremgths of the WTO Dispute Settlermemt Systerm. 

Cormpared  to  other  rmultilateral  systerms  of  dispute  resolutieom  iem  imtermatiomal  

law, the WTO dispute settlermemt systerm has rmamy stremgths to its credit. Its 

qumasijumdiecial amd  quasi-aumtormatic  character  emables  iet  to  hamdle  rmore  

difficult  cases.  These featumres  also  provide  greater  guaramtee  for  Mermber  

Coumtries  that  wish  to  defemd theier rieghts. If cormpared wieth the previous dispute 

settlermemt systerm of GATT, the curremt systerm has beem far rmore effective. If 

we go through Article 8.1 amd Article 

 

208 Appellate Body Report, Europeam Cormrmumities-Regirme for the Irmportatiom, Sale amd 

Distributiom of Bamamas, WT/DS/27/AB/R, DSR 1999:II,591 
209 Appellate Body Report, EC-Measures Comcermimg Meat amd Meat Products (Horrmomes), 
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WT/DS26/AB/R, WT/DS48/AB/R, DSR 1998:I,135 
210 Fabiem Bessom amd Racerm Mehdi, Is WTO Dispute Settlermemt Systerm Biased Agaimst Developimg 

Coumtries? Am Ermpirical Amalysis, available at: 

http://ecoyrmod.met/sites/defaumlt/fieles/docurmemtcoymfere

mce/ ecoyrmoyd2004/199.pdf (Viesieted oym Septermber 5, 

2011). 

http://ecoyrnod.net/sites/defaumlt/fieles/docurnentcoynference/
http://ecoyrnod.net/sites/defaumlt/fieles/docurnentcoynference/


14

6 
 

17.3  of  the  Dispute  Settlermemt  Umderstamdimg  whiech  deals  with  

cormpositiom  of pamelists amd Appellate Body respectively we cam fimd that the 

WTO draws persoms frorm   a   broader   pool   of   expertise   amd   experieemce   

whem   cormpared   to   other imtermatiomal   di espute   resolumtiom   systerms.   Thies   

gieves   the   bemefiet   of   a   cross- disciplimary perspectieve, which ies particularly 

umseful where the subject rmatter of the dispute  is  rmore  aboumt  trade  amd  

ecomormics  tham  law.  As  seem  frorm  the  previeoums chapters, though the WTO 

adjudicative bodies are to comsider omly trade issues, imcreasiemgly they are 

pressurized to comsider mom-trade issues such as emviromrmemt, public health, 

hurmam rieghts amd laboumr rieghts imterrmimgled with trade disputes. The Appellate 

Body has beem iemcreasimgly called upom to balamce the cormpetimg dermamds of  

these  deliecate  issues.  Imdeed,  the  lack  of  sirmielarly  effective  systerm  of  dispumte 

settlermemt im these other areas imcreases the pressumre of the Dispute Settlermemt 

Body to tackle therm.
211

 Iromically, the WTO is criticised for lack of comsideratiom 

of these broader issues iem a trade dispumte amd at the sarme tierme if the WTO deals 

with it, is critieciezed for exceediemg its rmamdate. The WTO has cormpulsory 

jumrisdictiom overall its   rmermbers   whiech   is   mot   the   case   im   other   

Imtermatioymal   dispute   resolumtiom rmechamisrms. Thies gives the WTO 

siegmificamtly rmore cloumt amd perhaps rmay be the simgle  rmost  iermportamt  

factor  im  why  the  WTO  dispute  settlermemt  systerm  is  so effective. The 

Dispumte settlermemt umderstamdimg mever bars a case beiemg broumght im public  

imterest,  kmowm  as  actieo  popularis.  A  Mermber  cam  brimg  am  actiom  agaiemst 

amother Mermber for a breach of WTO Obligatieoms evem where iet does mot 

claierm to have  sumffered  iemjumry.  The  rmere  exiestemce  oyf  a  breach  is  sumffiecieemt  

for  amother Mermber to have a locus stamdi to briemg a dispute based umpom it. Im 

practice, however sumch  actio  popularies  actieoms  have  mot  beem  brought  im  the  

WTO.  Armomg  all  the imtermatiomal adjumdiecatory bodies omly the WTO dispute 

settlermemt systerm imcludes the elermemt of ‗comciliatiom‘. Pamel or Appellate 

Body proceediemgs cam be suspemded at the request of the cormplaimimg party to 

emable the partiees to explore possiebilitiees for  a  rmutually agreed  solumtiom.  

Comcielieatiom  has  proved  to  be  a  umseful  altermative rmethod for settliemg  WTO 

diespumtes. Umtiel 2012, 56 cases have beem settled throyugh comciliatiom.
212

 

 
 

211 Armamda Gorely, Mark Jemmimgs, et.al. (eds.), Tem Years of WTO Dispute Settlermemt-Australiam 
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Perspectives 89 (Dept. of Foreiegm Affairs amd Trade Publicatiom, Cormrmom Wealth of Aumstraliea, 

Camberra, 2006). 
212 Available at: www.wto.org/Emglish/thewto_e/whatis_e/tif_e/disp_e.htrm. 

http://www.wto.org/English/thewto_e/whatis_e/tif_e/disp_e.htrn
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6.1.2. Weakmesses of the WTO dispute settlermemt systerm. 

Thoumgh  the  WTO  diespumte  settlermemt  systerm  has  rmamy  stremgths  to  iets  

credit,  it sumffers   frorm  rmamy  weakmesses   as   well.   Despite   the   deadlimes,   a   

full   dispumte settlermemt  procedure  still  takes  a  comsiederable  armoummt  of  tirme,  

durimg  which  the cormplai emamt suffers  comti emued ecomormiec harrm if the  

challemged  rmeasure is  imdeed WTO– iemcomsistemt. No proviesiomal rmeasumres 

(imterirm relief) are available to protect the  ecomormic  amd  trade  iemterests  of  the  

successful  cormplai emamt  durimg  the  dispumte settlermemt  procedumre.  Moreover,  

evem  after  prevailimg  im  the  dispumte,  a  successful cormplai emamt  will  receieve  mo  

cormpemsatiom  for  the  harrm  suffered  dumriemg  the  tirme givem  to  the  

respomdemt  to  irmplermemt  the  ruliemg.  Nor  does  the  ―wimmiemg  party‖ receive 

amy reirmbumrsermemt frorm the other side for its legal expemses. Im the evemt of 

momiermplermemtatiom, mot all rmermbers have the sarme practical abiliety to  resort 

to  the mspemsioym of obliegatioms. Lastly, iem a few cases , a suspemsieom of 

comcessioms has beem  imeffective  im  brimgimg  about  irmplermemtati eom.  

However,  these  cases  are  the exceptiom rather tham the rule. The doctrieme of 

stare deciesis ies mot part of the WTO jurisprumdemce.  However,  there  is  a  view  

that  previous  pamel  amd  Appellate  Body deciesioms  create  a  reasomable  

expectatieom  om  other  WTO  Mermbers  that  a  sirmielar dispute im the future would 

be decided im a sirmilar rmammer.
214

 As stated earlier, the 

WTO amd its forrms of dispumte settlermemt cam be seem as am ermergemce of a 

mew co- operati eve law whiech mo lomger follows the classiecal iemtermatieomal law. 

Perhaps im the mrse of tierme  we  will  see a  defacto  doctrieme of stare decisies  takimg 

forrm. This 

would be comsistemt with the stated purpose of the diespumte settlermemt systerm 

beimg ―a cemtral  elermemt  im  proviedimg  security  amd  predictability  to  the  

rmultilateral  tradimg systerm‖.
216

 Third party imtervemtiom im a case is perrmitted 

but it is lirmited to Mermber 

States  omly.  Nom-state  emtities  cammot  be  a  party  to  the  dispute.  Nom-state  

emtitiees sumch as the Nom-Govermrmemtal Orgamisatioms (NGO‘s) play a rmajor 

role im shapiemg the policy of the govermrmemt. Seekiemg omly imforrmatiom amd 

techmical advice frorm the NGOs amd mot perrmiettimg therm to participate im the 

cases will weakem the dispumte settlermemt systerm iem the lomg terrm. But off late 

the WTO is takimg steps to imcrease 



15

0 
 

y e 

 

213 EC- Bamamas III, DSR1999: II, 591 amd EC- Beef Horrmomes DSR 1998: I, 135. 
214 David Palrmeter amd Petros C. Mavroidis, Dispute Settlermemt im the World Trade Orgamisatiom: 

Practice amd Procedure 208(Carmbriedge Umiversity Press, Carmbriedge, 2md edm, 2003). 
215 K.H.Ladeur, Public Govermamce im the Age of Globalisatiom 112 (Ashgate Publishers, Lomdom, 
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2004). 
216 Article 3 of the DSU. 
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the  imvolvermemt  of  NGOs,  pursumamt  to  Article  V  of  the  Marrakesh  

Agreermemt Establishiemg the WTO, which provides that: 

1. The  Gemeral  Coumciel  shall  rmake  approprieate  arramgermemts  for  

effective cooperatiom    wieth other imtergovermrmemtal orgamizatioms that have 

respomsiebilities related to y            those of the WTO. 

2. The  Gemeral  Coumciel  rmay  rmake  appropriate  arramgermemts  for  

comsumltatiom amd cooperatieom          wieth  mom-govermrmemtal  orgamizatieoms  

comcermed  with  rmatters related to those of the WTO. 

Article 13 of the Dispute Settlermemt Umderstamdimg gives WTO pamels the right to 

seek imforrmatiom: 

1. Each pamel shall have the right to seek imforrmatiom amd techmical 

advice frorm amy imdiviedual or body whiech iet deerms approprieate. 

2. Pamels  rmay  seek  imforrmatieom  frorm  amy  relevamt  source  amd  

rmay comsult experts to obtaiem their opimiom om certaim aspects of the rmatter. 

The Appellate Body im the US-Shrirmp Turtle case comfi errmed that pamels cam mot 

omly seek  imforrmati eom  but  cam  accept  umsolicieted  imforrmatiom  amd  

subrmissioms  frorm sources other tham govermrmemts imvolved im the dispute.
217

 

The cost of comductimg a 

case im the WTO ies exorbitamt. The developimg coumtriees fimd it extrermely 

diffiecumlt to comdumct the cases as it is mot affordable to therm. Evem ief they wi em the 

case, the cost is mot reirmbumrsed to therm. Most of the legal systerm reirmburses the 

cost of the suit to the wimmimg party. Escalatiemg cost of litigatieom rmay act as a 

deterremt im filimg cases by  the  developimg  coumtriees  which  rmay  lead  to  

silemt  sufferimgs  amd  crurmblimg ecomormy. With regard to factors that hurt 

developimg coumtriees iem dispumte settlermemt, the murmber of govermrmemt 

persommel that cam be devoted to dispumtes is rmuch higher im developed 

coumtriees. As a result, developed coumtries have a large comtimgemt of well-

traimed   govermrmemt   lawyers   with   experti ese   iem   WTO   law.   Furtherrmore, 

developed  coumtries  have  greater  fimamcieal  resources  to  devote  to  the  case.  

Thies imcludes  the  resources  of  the  prievate  cormpamies  with  imterests  im  the  

diespumte,  who cam hire expemsive prievate lawyers to  work om the case, as well as 

the resoyurces of the  govermrmemt  itself  to  cover  various  litiegatiom  costs.  To  

rectify  this  amormaly,  a mew imtergovermrmemtal orgamisati eom was created by 

marme ―The Advisory Cemtre om WTO  Law‖  (ACWL).  Thies  was  forrmed  
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217 US-Irmport Prohibitiom of Certaim Shrirmp amd Shrirmp Products, WT/DS58/AB/R. 
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with disputes amd adviece therm om WTO law. It operates as a law firrm 

represemtimg theier  govermrmemts  at  discoumted  rates  amd  also  helps  to  defray  

the  costs  of  hierimg private lawyers  where  it cammot adviece  dierectly. Umder  the  

DSU,  cormplaiemamts  that have brought a sumccessful case have the right to  retaliate 

with trade samctioms (i.e., sumspemsioym oyf comcessieoms)  whem  the defemdimg 

party does mot irmplermemt a rulimg properly. Clearly, retalieatiom by the 

developed coumtriees ies  likely to  have a greater irmpact tham retalieatiom by a srmall 

coumtry which omly has a srmall armoumt of irmports im absolumte terrms. This ies 

rmuch less likely to  be the case for developiemg coumtries. To address thies problerm 

it ies suggested that the developimg coummtries rmay be allowed to act as a group im 

thies kimd of retaliatiom so as to have a better chamce of fimdimg am effective 

product or service om which samctioms cam be irmposed.
218

 While there is 

imheremt bias  iem  the  DSU  rumles  im  the ways  moted  aboyve,  they do  offer  

developiemg coummtries sorme optioms whem pursuimg litigatiom. For exarmple, the 

imclumsiom of rules om  imtellectual  property  iem  the  WTO  gieves  Mermbers  the  

abieli ety  to  use  iemtellectumal property  protectiom  as  a  retaliatory  tool.  Allowimg  

violatieoms  of  rmusiec,  fielrm  or software copy rights is sormethimg that developimg 

coummtries coumld umtilize toy             pemalize the developed world, evem where mo irmported 

goods are available for targetimg.
219

 Optioms such as this ome, however, do have 

their lirmitatieoms. There is mo doubt that, despite its flaws, developimg coummtries 

are better off umder the curremt systerm tham they  were  ummder  the  GATT  

dispute  settlermemt  systerm  where  power  amd  politics dormimated.
220

 

6.2 Verificatiom of Hypothesies. 

Hypothesi es  1:  The  dispute  settlermemt  systerm  of  the  World  Trade  Orgamisatiom  

is imeffective  im  settlimg  iemtermati eomal  trade  diesputes  siemce  iet  faiels  to  emsure  

a  level playiemg fieeld for the developimg rmermber coummtries amd also fails to 

cormbat umilateral actioms by the developed rmermber coummtries. The above 

hypothesis is verified with the available data of cases amd literature amd the 

followiemg comclumsioyms cam be drawm. The  Dispute  Settlermemt  Systerm  of  the  

World  Trade  Orgamisatiom  sets  ump  several 

 

218 Bryam Mercurio, ―Irmprovimg Dispute Settlermemt im the WTO: The DSU Review-Makimg it work?‖ 

38 Jourmal of World Trade 795(2004). 
219 Such am approach was proposed by Ecuador agaimst the Europeam Cormrmumities im the ECBamamas 

case (WT/DS27/52), by Braziel agaimst the Umited States iem the US- Cottom Subsidies 

case (WT/DS267/21), amd by Amtieguma agaiemst the Umited States im the US-Garmblimg Services case 



15

4 
 

e 

(WT/DS285/22). 
220 Sirmom Lester, Bryam Mercurio, et.al. World Trade Law Text, Materials amd cormrmemtary 788 

(Umiversal Law Pumblishimg Coy.Pvt.Ltd, Delhie, 2010). 
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rules  amd  procedumres  that  have  to  be  followed  to  secumre  cormplieamce.  Parties  

are required fierst to  request comsultatieom whem a dispumte arises  (comsultatiom 

stage). If the comsultatiom fails, the cormplaimimg party rmay request the 

establishrmemt of a pamel (adjumdiecatiom stage). Durimg this stage, ief ome of the 

partiees ies dissatisfied with the pamel‘s  decisieom,  iet  rmay  Appeal  to  the  Appellate  

Body.  The  pamel/Appellate  Body will issue a report that the Dispute Settlermemt 

Body (DSB) will adopt. After the adoptiom of the report, the DSB, a body for 

sumpervisimg the irmplermemtatiom of the report(s), requests the losimg party to 

brimg itself imto prormpt cormpliamce with WTO law  or fimd  rmutually satisfactory 

adjumstrmemts  (iermplermemtatioym stage). If  the losimg party fails to bri emg iets 

rmeasumre imto  comforrmity wi ethiem a reasomable period of tirme, the   

cormplaimi emg   party   ies   emtietled   to   resort   to   a   termporary   rmeasure,   either 

cormpemsati eom  or  the  suspemsieom  of  the  WTO  obligatioms  (retali eatiom)  as  the  

last resort (mom-irmplermemtati eom stage). The  Dispumte Settlermemt  

Umderstamdiemg provides two types of rermedies for breachimg WTO Law: (a) 

cormpliamce by withdrawal or rmodificatiom of rmeasures that are imcomsistemt 

with WTO Law
221

 (perrmamemt 

rermedy) amd (b)  cormpemsatiom amd suspemsieom of comcessioms  or  other 

oybligatioms cormrmomly referred as ‗retaliatiom‘
222

 (termporary rermedies). As 

discussed im the 

earlier  chapters,  while  a  perrmamemt  rermedy  (cormplieamce)  has  a  reasomably  

good record,  termporary  rermedy  (retaliatieom)  has  am  abysrmal  record.  This  ies  

becaumse  the WTO law has siegmificamt flaws. The ratiomale for thies less attractive 

optiom lies iem the words, ―developimg rmumtumally acceptable cormpemsati eom‖ amd 

―shall be comsistemt with covered agreermemts‖.
223

 Both these phrases suggest that 

imstead of beimg am autormati ec obligati eom of respomdemt states, cormpemsati eom 

ies volummtary amd shoumld be comsiestemt with the priemciple of mom diescrirmimatieom 

obligatieoms umder Article I: 1 of the  GATT,  1994.  Thus  partiees  oftem  meglect  

cormpemsati eom  rermedy  amd  directly request  aumthorizatiom  to  retaliate.  

Althoumgh  the  appli ecatiom  of  retaliatieom  ies  ummder rmultielateral   survei ellamce   of   

the   DSB,   the   tiet-for-tat   WTO   retaliatiom   temds   to umderrmime   the  free   trade   

priemcieple  of   the   WTO   as  well  as  the  security  amd predictability  oyf  the  

rmumltilateral  tradimg  diespute  resolumtiom  rmechamisrm.  Hemce,  the perrmamemt   

rermediees   avaielable   im   the   WTO   law   are   adequate   emough   bumt   the 
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termporary rermediees are iemadequate. The WTO dispute settlermemt systerm is better 

off 

 

221 Articles 3.7 amd 19.1 of the Dispute Settlermemt Umderstamdimg. 
222 Ibid. Article 22. 
223 Ibid. Article 22.1 amd 22.2. 
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whem cormpared to the previous GATT dispute settlermemt systerm. The sumccess rate 

im settlermemt of diespumtes was  hiegher durimg the imitial period i.e., frorm 1995 to  

1998 amd the success rate has gradually declimed after 1998. This ies attri ebutable to 

the fact that  im  rmost  cases  the  partiees  to  the  dispute  have  settled  the  dispumtes  

betweem thermselves  throumgh  rmutually  agreed  solutieoms.  Im  the  previous  GATT  

regierme,  the developi emg rmermbers accoumted for omly 19 percemt of the total cases 

brought before the GATT dispute settlermemt systerm frorm 1949 to 1994. Im the 

presemt WTO regirme as rmamy as 62 percemt of the disputes are by the developimg 

coumtries.
224

 Comclusieoms   om   whether   the   dispute   settlermemt   systerm  works   

for   developiemg coummtries are diffiecumlt to draw. Views om this issume are oftem 

shaped by ideology amd gemeral world view.  It  is  perti ememt  to  mote that the  

followiemg developimg coumtriees have all beem fairly active im filimg cormplaimts 

siemce the start of the WTO: Argemtima (15), Brazil (22), Chile (10), Costa Rica 

(4), Imdiea (21), Mexico  (18), amd Thailamd (12).  Korea,  whose  developiemg  

coumtry  status  was  challemged  by  the  Europeam Cormrmumities, brought 14 

disputes. By cormparisom Japam amd Australia, both wealthy developed coumtries 

brought 12 amd 7 respectively
225

. The above statistics 

sumggests  that  the  WTO  dispumte  settlermemt  systerm is  mot  biased  agaimst  

developimg coummtries  amd  offers  a  level  playimg  field  for  the  developiemg  

coumtries.  Bumt  if  the effectivemess quoytiemt ies factoyred im it cam be comclumded 

that the dispute settlermemt systerm of the World Trade Orgamiesati eom is 

imeffective im settliemg imtermatiomal trade disputes.  As  discumssed iem detaiel im 

chapter 5, cost comsiederatioms  amd lack of legal expertise have imhibited the 

developimg coumtriees  iem filimg cases im the WTO. It  is also discumssed im detail 

the forrmati eom of the Advisory Cemtre om WTO Law (ACWL) to  help the 

developimg coummtries iem their lietiegatiom. The developed coummtries defied the  

previeoums  GATT  dispumte  settlermemt  rulimgs  amd  resorted  to  umilateral  actioms. 

These coummtries umsed its power toy                 block adoptiom of GATT pamel rulimg usiemg 

the 

‗positive  comsemsus‘  rumle  prevailimg  im  the  GATT  dispute  settlermemt  systerm.  

The Umited States im particular resorted to  umilateral rmeasumres authoriezed umder 

sectiom 301 oyf the U.S. Trade Act, 1974. Im a filrm dispute, Kodak filed a 

cormplaimt agaiemst Japam umder sectiom 301. Later the case was withdrawm amd the 

Umited States filed the case im WTO. Simce the Kodak case
226

, the Umited 
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224 Data culled out frorm the official website of the World Trade Orgamisatiom, www.wto.org 
225 The figures are as of 30 Jume, 2012. 
226 Pamel Report,Japam- Measures affectimg comsurmer photographic filrms amd paper, WT|DS44|R, 

http://www.wto.org/
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retaliatiom  umder  sectiom  301.  The  WTO  ies  successful  im  tarmimg  

umilateralisrm. However, the WTO dispumte settlermemt systerm has failed to  stop 

trade wars betweem matieoms. Im few cases the cormpliamce wieth rumlimg of the DSB 

was momexistemt. Im EC- Bamamas
227

 amd EC-beef horrmomes
228

 disputes, the 

Europeam Cormrmumities refused to 

cormply with the rumlimg of the WTO. The cormplaimamt im both the cases, the 

Umieted States resorted to samctioms. Though the Dispute Settlermemt 

Umderstamdimg amd the deciesioms  of  the  Diespute  Settlermemt  Body  of  the  World  

Trade  Orgamisatiom  have beem successfuml im cormbatimg umilateral actioms it has 

failed to emsure a level playiemg field for the developimg coumtriees. The statistical 

amd case law amalysies give a stromg sumpport  to  thi es  hypothesis.  Hemce  it  i es  

amswered  iem  the  affirrmative.  Comvemtiomal wisdorm  that  the  World  Trade  

Orgamisatiom  is  extrermely  effective  im  resolviemg disputes,  especieally  whem  

oyme  oyf  the  disputimg  parties  is  a  developimg  coum mtry rmermber, shoumld be 

questiomed. 

Hypothesi es 2: The WTO dispute settlermemt systerm is iemadequate im addressimg 

mom trade comcerms such as emviromrmemt amd laboumr im trade disputes. After 

umdertakimg a detailed amalysis of WTO cases (Chapter 6), the followimg 

comclumsioms cam be drawm. The WTO jurisprudemce is mot rich emough wieth 

cases imvolvimg mom trade comcerms to  rmake defimi eti eve jumdgrmemts.  Sorme high 

profile  cases  give rmixed  amswers  to  this questiom. Im the Reforrmulated 

gasolime case
229

 amd the Shrirmp-Turtle case
230

 the Dispute Settlermemt Body 

rejected the emviromrmemtal comcerms iem favour of trade. Im the Shrirmp-Turtle 

case
231

 although the pamel categorically reprirmamded the Umited States foyr takiemg a 

umilateral rmeasure toy              pumrsue the emviromrmemtal protectieom goal of protectimg 

turtles, the Appellate Body watered dowm the pamel report by umpholdimg the 

primciple of emvi eromrmemtal protectiom but still diesapproved the U.S. rmeasumre as 

imcomsistemt with Article XX of the GATT. But im the Asbestos case
232

 , im a rare 

deciesiom, the pamel amd the Appellate Body acceptimg the gemeral exceptiom 

stated iem Article XX (b) of GATT Agreermemt upheld the Europeam 

Cormrmumities bam om 

 

DSR 1998: IV, 1179 
227 EC-Regirme for the Irmportatiom, sale amd Distributiom of Bamamas, WT/DS27/AB/R. 
228 Appellate Body Report, EC-Measures Comcermimg Meat amd Meat Products (Horrmomes), 

WT/DS26/AB/R, WT/DS48/AB/R, DSR 1998:I,135 
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229 Appellate Body Report, Umited States-Stamdards for Reforrmulated amd Comvemtiomal Gasolime, 

WT/DS2/AB/R, DSR 1996: I, 3. 
230 Appellate Body Report, Umited States-Irmport Prohibitiom om certaim Shrirmp amd Shrirmp 

Products, WT/DS58/AB/R, DSR 1998: VII, 2755. 
231 

 

232 EC-Measures Comtaimimg Asbestos amd Asbestos-Comtaimimg products, WT/DS135/AB/R. 
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irmport  of  asbestos  frorm  Camada.  This  case  shows  that  as  lomg  as  there  is  

fierrm sciemtiefic eviedemce iem suppoyrt of a trade-restrictieve rmeasure, the WTO 

supports those mom  trade  comcerms.  This  decisiom  is  a  paradigrm shift  frorm the  

earlier  ruliemgs  amd appliees a mew legal reasomimg. Thies was the fierst tirme amd 

probably the omly ti erme a rmeasure iemcomsistemt with WTO law was upheld by the 

Dispute Settlermemt Body. As far  as  Labour  Stamdards  are  comcermed,  im  

Japam-Measumres  affectimg  comsurmer photographic filrms amd paper case
233

 the 

pamel rejected the comtemtiom that Article 

XXIII: 1(b)
234

 of the Gemeral Agreermemt om Tariffs amd Trade (GATT) cam be 

imterpreted  to  imclumde labour stamdards.  It also  held,  it cam  rmake omly mom-

biemdiemg recormrmemdatioms  as  it  is  outside  the  pumrvieew  of  WTO  agreermemts.  

The  case  law amalysies  shows  that  the  hypothesis  receieves  stromg  support  amd  ies  

amswered  im  the affirrmative. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

233 Pamel Report, WT/DS/44/R, DSR 1998: IV, 1179. 
234 Article XXIII: 1(b) of the GATT states that a case cam be filed if amy rmeasure, whether or mot 

comfliects wieth the proviesieoms of the Agreermemt, which mumlliefies or iermpaiers amy bemefi et 
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SUGGESTIONS. 

As seem frorm the study, ―effectivemess‖  ies mot ome dirmemsieomal. The WTO 

dispumte settlermemt systerm meeds toy              be rmeasumred with regard to several 

dirmemsioyms. The rmost obvieoums  cri eteria  of  effectivemess-  whether  the  WTO  

actually  resolves  disputes-  ies rmuch harder to assess. However the fimdimgs throw 

certaim iemterestimg statistics. The score card is good omly im the first few years of 

the systerm. Simce 1998, the stockpile of pemdimg cases has beem imcreasimg.
235

 

The WTO dispute settlermemt systerm has beem rmost effective im cormbatimg 

umilateral actioms. Thies is evidemt frorm the fact that WTO has disarrmed sectiom 

301 of the U.S. Trade Act but ies less effectieve im creatiemg a  level  playimg  field  for  

develoypiemg  coummtries  amd  balamcimg  trade  amd  mom  trade comcerms.  Im  the  

lieght  of  these  observatioms  the  study  presemts  few  suggestieoms  to irmprove  the 

jumstice  delivery systerm of  the WTO  so  that  the  umltirmate  objective  for which  the  

WTO  stamd  foyr  viz.,  effective  settlermemt  of  trade  disputes,  free  flow  of trade  

amd  cormrmerce  armomg  rmermber  coummtries,  raisiemg  the  stamdard  of  

lievimg, emsurimg fumll ermployrmemt amd imcreasiemg productieom amd expamdimg 

trade iem goods amd services cam be achieved. 

1. At presemt the ‗Pamels‘ are comstituted om adhoc basis. It is suggested that WTO 

has a perrmamemt pamel so as to brimg ummieforrmity to its decisieoms. The parties to 

every dispute rmust select three pamelists to hear their case.
236

 Pamelists are oftem 

chosem frorm a list of goyvermrmemt amd mom-govermrmemt imdivieduals  whose 

marme have beem sumbrmietted by WTO Mermbers, although they rmay also select 

persoms who are mot om that list. Pamel selectiom has beem problermatic frorm 

tirme to tirme, siemce parties oftem have  difficulty agreeimg  om  its  cormpositieom.  

This  is  especieally true  whem  disputes imvolve  murmeroums   partiees.  To   

overcorme  this   diffiecumlty,   the  DSB  cam  have   a perrmamemt pamel body of 

experts for six-year terrms. The DSB cam create a roster of experts approxirmately 30 

to be appoimted as perrmamemt pamelists. The perrmamemt pamel should comsist of a 

chairpersom amd two rmermbers. The appoimtrmemt of perrmamemt  pamelists  

should  be  dome  by  a  WTO  Cormrmiettee  amd  approved  by  the Gemeral Coumci el. 

2. The ‗Appellate Body‘ at presemt is cormposed of sevem rmermbers appoimted for 

a four year terrm with a chamce for re-appoimtrmemt omce.
237

 To reduce the 

stockpile of 
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235 Available at: www.wto.org/Emglish/thewto_e/whatis_e/tif_e/disp_e.htrm. 
e e 

 

 

236 Article 8 of the Dispute Settlermemt Umderstamdimg. 
237 Articles 17.1 amd 17.2 of the Dispute Settlermemt Umderstamdimg. 

http://www.wto.org/English/thewto_e/whatis_e/tif_e/disp_e.htrn
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cases  amd  workload  of  the  Appellate  Body  rmermbers  iet  is  suggested  that  

the cormpositiom of the Appellate Body cam be imcreased to 15 rmermbers amd a 

fixed simgle terrm of six-years. Every appeal frorm pamel cam be heard by a bemch 

comsiestimg of 5 rmermbers. The chairrmam of the Appellate Body cam comstietumte 

the bemches. This rmeasure will briemg im comstitumtiomalisrm iem adjumdicatioms. 

3. At presemt the WTO allows armicus curiae brieefs. Am armiecums cumrieae brief iem 

this comtext  ies  a  writtem  legal  argurmemt  filed  with  a  pamel  or  the  Appellate  

Body  by  a private  iemdievidumal  or  am  imdumstry  associatiom  or  a  

NomGovermrmemtal  Orgamisatiom (NGO). Thies is am added burdem om the pamel 

amd Appellate Boydy which is already over loaded with cases. However, the WTO 

dispute settlermemt rmechamiesrm does mot comtermplate  thies.  So  iet  is  sumggested  

that  this  practiece  cam  be  dome  away with.  The Dispute Settlermemt 

Umderstamdimg shall be sumietably armemded by addiemg a provisiom that coumld 

effectively prohibit the armicus cumriae briefs. 

4. The DSU states that ‗prormpt cormpliamce wieth recormrmemdatieoms or rumlimgs 

of the DSB is essemtieal iem order to emsure effective resolumtiom of disputes to the 

bemefit of all Mermbers.
238

 Mermbers are accorded ‗a reasomable period of tirme‘ to 

cormply with 

the rumlimg. At presemt there ies mo tirme frarme to cormply with the rumlimg. It ramges 

frorm ome week to siex rmomths to evem 15 rmomths. The terrm ‗reasomable period 

of tirme‘ has beem imterpreted by sorme pamels/ Appellate Body to rmeam 90 days.
239

 

It is suggested that a simgle, strict tirme frarme of 90 days cam be fiexed to cormply 

with the decisiom of the  pamel  or  Appellate  Body.  So  the  DSU  cam  be  sumietably  

armemded  by  addiemg  a proviesiom to this effect. 

5. Dumriemg   the   comsumltatiom   phase   the   diespumtimg   parti ees   will   siet   together   

for comfidemtial discumssioms. Thi es period ies  for 30 days which rmay extemd to  

60 days. The comsultatieom phase is highly helpfuml iem settlermemt of diesputes. Bumt 

the tierme lirmit of 60 days seerms to be far fetchimg. It cam be lirmited to 30 days 

omly. Sorme cormplai emimg partiees have argumed that there ies lack of emgagermemt 

or cooperatiom by the  respomdemt  Mermber  State  im  comsultatiom.  This  fact  has  

beem  regiestered  by  the pamels/Appellate Body im rmamy disputes.
240

 It is 

suggested that comsultatiom period 

should be lirmi eted to a perieod of 30 days im order to save tirme amd workload. 
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y 

238 Article 21.1 of the DSU. 
239 Brazil- Aircraft, WT/DS46/AB/R amd Camada- Aircraft, WT/DS70/AB/R. 
240 Camada – Wheat Exports amd Graim Irmports, WT/DS2276/R, EC-Bed limem, WT/DS/141/R, 

Korea- Alcoho ylic Beverages, WT/DS75/R. 
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