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CHAPTER-1

INTRODUCTION

1. INTRODUCTION

Child abuse is a global phenomenon that has serious consequences for the physical,
emotional, and psychological well-being of children. In India, child abuse is a major social
problem that has been prevalent for decades. Child abuse is a form of violence that violates
the rights of children and undermines their dignity, safety, and well-being. In response to the
growing concern over the issue of child abuse in India, the government has enacted several

laws and policies to protect the rights of children and prevent their exploitation®.

One of the key legal instruments aimed at preventing and addressing child abuse in India is
the Protection of Children from Sexual Offences Act, 2012 (POCSO Act). The POCSO Act
was enacted in response to the increasing incidents of sexual offences against children in the
country. The act provides a comprehensive legal framework for the protection of children
from sexual abuse and exploitation. The POCSO Act is a milestone legislation that

recognizes the unique vulnerability of children and their need for special protection.

Apart from the POCSO Act, there are several other legal provisions and policies that provide
for the protection of children in India. These include the Juvenile Justice (Care and Protection
of Children) Act, 2015, the Child Labour (Prohibition and Regulation) Act, 1986, and the
National Policy for Children, 2013. These legal provisions and policies recognize the
importance of protecting the rights of children and ensuring their safety and well-being®.

Despite the existence of these laws and policies, child abuse remains a pervasive problem in
India. The prevalence of child abuse in India is attributed to several factors, including
poverty, lack of education, social inequality, and cultural attitudes that condone violence
against children. The failure to effectively implement these legal provisions and policies is
also a major challenge in addressing the problem of child abuse in India.

! WHO, World Health Organization: “Violence against Children.” World Health Organization: WHO, 29 Nov.

2022, https://www.who.int/news-room/fact-sheets/detail/violence-against-children. Accessed 18 Apr. 2023.
2 Verma, Ayush. “Introduction and Overview of the Juvenile Justice Care and Protection Act, 2015.” iPleaders,
24 Jan. 2022, https://blog.ipleaders.in/introduction-overview-juvenile-justice-care-protection-act-2015/.
Accessed 18 Apr. 2023.



This study aims to provide a socio-legal analysis of child abuse in India with special
reference to the POCSO Act, 2012. The study will examine the causes, consequences, and
legal framework of child abuse in India, as well as the effectiveness of the POCSO Act in
addressing the problem of sexual offences against children. Through this study, we hope to
contribute to the understanding of child abuse in India and provide recommendations for

strengthening the legal and policy framework for the protection of children.
1.1. BACKGROUND INFORMATION ON CHILD ABUSE IN INDIA

Child abuse is a serious social problem in India that has been prevalent for decades. The term
child abuse refers to the harm or mistreatment of children, which can take various forms such
as physical abuse, sexual abuse, emotional abuse, neglect, and exploitation. Child abuse
violates the rights of children and undermines their dignity, safety, and well-being. It has
serious consequences on their physical, emotional, and psychological development, and can

affect them throughout their lives.

In India, child abuse is a complex issue that is shaped by various factors, including poverty,
social inequality, cultural attitudes, and inadequate legal protections. According to a report by
the National Crime Records Bureau, there were over 100,000 cases of crimes against children

in India in 2019, with a significant increase in cases of sexual offences against children®.

The government of India has recognized the importance of protecting the rights of children
and has enacted several laws and policies to prevent and address child abuse. The
Constitution of India provides for the protection of children's rights and prohibits
discrimination against them. The Juvenile Justice (Care and Protection of Children) Act,
2015, provides for the protection and rehabilitation of children in need of care and protection,
and the Child Labour (Prohibition and Regulation) Act, 1986, prohibits the employment of

children in hazardous occupations®”.

One of the key legal instruments aimed at addressing child abuse in India is the Protection of
Children from Sexual Offences Act, 2012 (POCSO Act). The POCSO Act was enacted in
response to the increasing incidents of sexual offences against children in the country. The

act provides a comprehensive legal framework for the protection of children from sexual

® “Violence against Children.” World Health Organization: WHO, 29 Nov. 2022, https://www.who.int/news-
room/fact-sheets/detail/violence-against-children. Accessed 18 Apr. 2023.

* Protection of Childrens Human Rights in India. https://www.legalserviceindia.com/legal/article-11-
protection-of-childrens-human-rights-in-india.html. Accessed 18 Apr. 2023.
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abuse and exploitation. The POCSO Act defines sexual offences against children and
provides for stringent punishment for offenders. It also includes provisions for the protection

of child victims and witnesses during the investigation and trial of cases.

Despite the existence of legal provisions and policies, child abuse remains a pervasive
problem in India. Child abuse is often underreported and difficult to address due to factors
such as social stigma, fear of retaliation, and inadequate support for victims. In addition, there
are challenges in effectively implementing the legal provisions and policies, such as
inadequate resources and capacity, and lack of awareness and sensitization among law

enforcement officials and the general public.

The consequences of child abuse in India are far-reaching and have serious implications for
the social and economic development of the country. Child abuse can lead to physical
injuries, mental health problems, and impaired cognitive development. It can also result in
long-term consequences such as reduced educational and employment opportunities, and

increased risk of engaging in criminal behavior and substance abuse’.

In conclusion, child abuse is a major social problem in India that requires urgent attention and
action. The government of India has taken steps to address the issue through the enactment of
laws and policies, including the POCSO Act. However, there is a need for increased
awareness and sensitization about child abuse, as well as greater investment in resources and
capacity to effectively prevent and address the problem. Through a multi-sectoral approach
involving government, civil society, and the private sector, India can work towards creating a
safe and nurturing environment for children, and ensure their rights and well-being are

protected.

1.2. OVERVIEW OF THE PROTECTION OF CHILDREN FROM SEXUAL
OFFENCES ACT, 2012 (POCSO ACT)

The Protection of Children from Sexual Offences Act, 2012 (POCSO Act) is a
comprehensive legal framework aimed at protecting children from sexual abuse and

exploitation in India. The act was enacted in response to the increasing incidents of sexual

> “Violence against Children.” UNICEF, https://www.unicef.org/protection/violence-against-children.
Accessed 18 Apr. 2023.



offences against children in the country and provides a stringent legal framework for the

prevention and punishment of such crimes®.

The POCSO Act defines sexual offences against children and provides for strict punishment
for offenders. It covers a wide range of sexual offences, including penetrative sexual assault,
sexual assault, sexual harassment, and pornography involving children. The act recognizes
that children are vulnerable and provides for the protection of child victims and witnesses

during the investigation and trial of cases.

The POCSO Act defines a child as any person below the age of 18 years, and recognizes that
a child is unable to give consent for any sexual activity. The act provides for the protection of
child victims and witnesses during the investigation and trial of cases. Section 24 of the act
provides for the appointment of a special public prosecutor to handle cases of sexual offences
against children, and section 26 provides for the establishment of special courts for the trial of

such cases’.

Under the POCSO Act, the police are required to record the statement of the child victim in
the presence of a child welfare officer or a counselor. Section 13 of the act lays down that the
statement of the child should be recorded as soon as possible and without the child being
subjected to unnecessary repeated questioning. The act also provides for the establishment of
Child Welfare Committees to provide support to child victims and for the appointment of a

guardian for the child victim to ensure their welfare and protection.

The POCSO Act also provides for the protection of the identity of the child victim and
witnesses. Section 232 of the act prohibits the publication of the identity of the child victim,

6 Team, ClearlAS. “POCSO Act (Protection of Children from Sexual Harassment Act, 2012).” ClearlAS, 24 Jan.

2022, https://www.clearias.com/pocso-act/. Accessed 18 Apr. 2023.

7 Vikaspedia Domains. https://vikaspedia.in/education/policies-and-schemes/protection-of-children-from-
sexual-offences-act. Accessed 18 Apr. 2023.

® Section 23. Procedure for media.Previous

(1) No person shall make any report or present comments on any child from any form of media or studio or
photographic facilities without having complete and authentic information, which may have the effect of
lowering his reputation or infringing upon his privacy.

(2) No reports in any media shall disclose, the identity of a child including his name, address, photograph,
family details, school, neighbourhood or any other particulars which may lead to disclosure of identity of the
child:

Provided that for reasons to be recorded in writing, the Special Court, competent to try the case under the Act,
may permit such disclosure, if in its opinion such disclosure is in the interest of the child.

(3) The publisher or owner of the media or studio or photographic facilities shall be jointly and severally liable
for the acts and omissions of his employee.



and section 327° of The Code of Criminal Procedure, 1973 provides for in-camera
proceedings during the trial. The act also provides for the appointment of a special counselor

for the child victim.

The POCSO Act provides for stringent punishment for offenders. Section 4 of the act
provides for a minimum imprisonment of 10 years for penetrative sexual assault and
aggravated penetrative sexual assault, and a minimum imprisonment of seven years for
sexual assault and aggravated sexual assault. The act also provides for the death penalty for

repeat offenders and offenders involved in the rape and murder of a child.

The POCSO Act recognizes the importance of rehabilitation and support for child victims of
sexual offences. Section 33 of the act provides for the establishment of a special fund for the
rehabilitation and welfare of child victims, and section 34 provides for the appointment of a

special counselor for the child victim.

The POCSO Act has been instrumental in addressing the issue of sexual offences against
children in India. Since its enactment, there has been an increase in the reporting and
registration of cases of sexual offences against children. The act has also been successful in
increasing awareness about the issue of child sexual abuse and the need to protect children

from such crimes.

1.3. CONSTITUTIONAL PROVISIONS

(4) Any person who contravenes the provisions of sub-section (1) or sub-section (2) shall be liable to be
punished with imprisonment of either description for a period which shall not be less than six months but
which may extend to one year or with fine or with both.

%327. Court to be open. 3

(1) ] The place in which any Criminal Court is held for the purpose of inquiring into or trying any offence shall
be deemed to be an open

1. Subs. by Act 45 of 1978, s. 27, for Magistrate (w. e. f. 18- 12- 1978 ).

2. Subs. by s. 27 ibid. fpr Certain words (w. e. f. 18. 12. 1978 ).

3. Renumbered by Act,--- of 1983, s. 4.

Court, to which the public generally may have access, so far as the same can conveniently contain them:
Provided that the presiding Judge or Magistrate may, if he thinks fit, order at any stage of any inquiry into, or
trial of, any particular case, that the public generally, or any particular person, shall not have access to, or be or
remain in, the room or building used by the Court.

(2) 1 Notwithstanding anything contained in sub- section (1), he inquiry into and trial of rape or an offence
under section 376, section 376A, section 376B, section 376C or section 376D of the Indian Penal Code shall be
conducted in camera: Provided that the presiding judge may, if he thinks fit, or on an application made by
either of the parties, allow any particular person to have access to, or be or remain in, the room or building
used by the court.

(3) Where any proceedings are held under sub- section (2), it shall not be lawful for any person to print or
publish any matter in relation to any such proceedings, except with' the previous permission of the court.]
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The Constitution of India lays down the fundamental rights of every citizen, including
children, and provides for the protection of these rights through various provisions. The
Constitution recognizes the need to protect children from exploitation and abuse and provides
for the same through several legal provisions.

Article 15(3)™° of the Constitution provides for the protection of children from discrimination
on the basis of their age. Article 21A of the Constitution recognizes the right to education for
children aged between 6 and 14 years and makes it the duty of the State to provide free and

compulsory education to all children in this age group.

The Constitution also provides for the protection of children from forced labour and
exploitation. Article 23 ' prohibits trafficking in human beings, including children, and
forced labour, while Article 24 prohibits the employment of children below the age of 14

years in hazardous occupations.

The Juvenile Justice (Care and Protection of Children) Act, 2015 is the primary legislation
for the protection of children in India. The act provides for the care, protection, and
rehabilitation of children in need of care and protection, as well as for the adjudication and
disposal of matters related to children in conflict with the law. The act recognizes the rights

of children and provides for their protection and welfare in all circumstances.

The act defines a child as any person who has not completed 18 years of age and provides for
the establishment of a Child Welfare Committee in every district for the care and protection
of children. The act also provides for the appointment of a Child Protection Officer for every

district to coordinate and implement child protection services.

The act provides for the protection of children from abuse and exploitation, including
physical, emotional, and sexual abuse. The act recognizes the importance of the child's best

interests and provides for their protection and welfare in all circumstances.

1% Article 15(3) Nothing in this article shall prevent the State from making any special provision for women and
children

123, Prohibition of traffic in human beings and forced labour

(1) Traffic in human beings and begar and other similar forms of forced labour are prohibited and any
contravention of this provision shall be an offence punishable in accordance with law

(2) Nothing in this article shall prevent the State from imposing compulsory service for public purpose, and in
imposing such service the State shall not make any discrimination on grounds only of religion, race, caste or
class or any of them

10



The Indian Penal Code, 1860 provides for the punishment of offences against children.
Section 375 of the Indian Penal Code defines rape and includes within its ambit any sexual
activity with a child below the age of 18 years. Section 354 of the Indian Penal Code provides
for the punishment of sexual harassment, including any physical contact and advances
involving unwelcome and explicit sexual overtures. The Criminal Law (Amendment) Act,
2018 introduced new provisions to strengthen the legal framework for the protection of
children from sexual abuse, including the introduction of the death penalty for the rape of a
child below the age of 12 years.

The Protection of Children from Sexual Offences Act, 2012 (POCSO Act) is a
comprehensive legal framework for the prevention and punishment of sexual offences against
children. The act defines sexual offences against children and provides for stringent
punishment for offenders. The act recognizes the importance of the child's best interests and

provides for their protection and welfare in all circumstances.

In conclusion, the legal framework for the protection of children in India includes several
constitutional provisions, as well as legislation and acts aimed at protecting children from
abuse and exploitation. While the legal framework provides for the protection and welfare of

children in all circumstances, there is a need for greater awareness, sensitization, and

21[375. Rape.—A man is said to commit “rape” who, except in the case hereinafter excepted, has sexual
intercourse with a woman under circumstances falling under any of the six following de-scriptions: —

(First) — Against her will.

(Secondly) —Without her consent.

(Thirdly) — With her consent, when her consent has been obtained by putting her or any person in whom she
is interested in fear of death or of hurt.

(Fourthly) —With her consent, when the man knows that he is not her husband, and that her consent is given
because she believes that he is another man to whom she is or believes herself to be law-fully married.
(Fifthly) — With her consent, when, at the time of giving such consent, by reason of unsoundness of mind or
intoxication or the administration by him personally or through another of any stupe-fying or unwholesome
substance, she is unable to understand the nature and consequences of that to which she gives consent.
(Sixthly) — With or without her consent, when she is under sixteen years of age. Explanation.—Penetration is
sufficient to constitute the sexual intercourse necessary to the offence of rape.

(Exception) —Sexual intercourse by a man with his own wife, the wife not being under fifteen years of age, is
not rape.] STATE AMENDMENT

(Manipur) —(a) in clause sixthly, for the word “sixteen” substitute the word “fourteen”; and

(b) in the Exception, for the word “fifteen” substitute the word “thirteen”. [Vide Act 30 of 1950, sec. 3 (w.e.f.
16-4-1950) (made earlier than Act 43 of 1983)]. COMMENTS Absence of injury on male organ of accused
Where a prosecutrix is a minor girl suffering from pain due to ruptured hymen and bleeding vagina depicts
same, minor contradictions in her statements they are not of much value, also absence of any injury on male
organ of accused is no valid ground for innocence of accused, conviction under section 375 I.P.C. proper;
Mohd. Zuber Noor Mohammed Changwadia v. State of Gujarat, 1999 Cr LJ 3419 (Guj). Penetration Mere
absence of spermatozoa cannot cast a doubt on the correct-ness of the prosecution case; Prithi Chand v. State
of Himachal Pradesh, (1989) Cr LJ 841: AIR 1989 SC 702.
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implementation of these legal provisions to effectively address the issue of child abuse in the

country.
1.4. INTERNATIONAL CONVENTIONS AND PROTOCOLS

India is a signatory to various international conventions and protocols aimed at the protection
of children's rights and the prevention of child abuse and exploitation. These international
conventions and protocols provide a framework for cooperation between countries and

promote the protection of children’s rights at a global level.

The United Nations Convention on the Rights of the Child (UNCRC) is one such convention
that India has ratified. The UNCRC recognizes the rights of children and sets out the
obligations of States Parties to ensure that these rights are protected and promoted. The
UNCRC defines a child as any person below the age of 18 years and recognizes the child's
right to protection from all forms of violence, abuse, and exploitation™.

India has also ratified the Optional Protocol to the UNCRC on the sale of children, child
prostitution, and child pornography. The protocol provides for the protection of children from
these crimes and requires States Parties to take measures to prevent the sale of children, child

prostitution, and child pornography.

The Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW) is another international convention that recognizes the rights of women and girls
and the need to protect them from discrimination and violence. India has ratified CEDAW
and is obligated to take measures to eliminate discrimination against women and girls and to

ensure their full and equal participation in all aspects of society™.

India is also a signatory to the International Labour Organization (ILO) Convention on the
Worst Forms of Child Labour, which aims to eliminate child labour in all its forms. The
convention defines the worst forms of child labour and requires States Parties to take

measures to prevent and eliminate such forms of child labour.

Furthermore, India is a signatory to the South Asian Association for Regional Cooperation

(SAARC) Convention on Preventing and Combating Trafficking in Women and Children for

B3 “Convention on the Rights of the Child.” OHCHR, https://www.ohchr.org/en/instruments-

mechanisms/instruments/convention-rights-child. Accessed 18 Apr. 2023.

" Sehgal, Diganth Raj. “All about Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW), 1979.” iPleaders, 24 June 2021, https://blog.ipleaders.in/convention-elimination-forms-
discrimination-women-cedaw-1979/. Accessed 18 Apr. 2023.
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Prostitution, which aims to prevent and combat trafficking in women and children for
prostitution within the region. The convention requires States Parties to take measures to

prevent trafficking, protect victims, and prosecute offenders.

In addition to these international conventions and protocols, India has also enacted the
Juvenile Justice (Care and Protection of Children) Act, 2015, which is in line with the
UNCRC and aims to provide for the care, protection, and rehabilitation of children in need of

care and protection.

In conclusion, international conventions and protocols provide a framework for cooperation
between countries and promote the protection of children's rights at a global level. India is a
signatory to various international conventions and protocols aimed at the protection of
children's rights and the prevention of child abuse and exploitation. These international
conventions and protocols, along with the Juvenile Justice (Care and Protection of Children)
Act, 2015, provide a comprehensive legal framework for the protection of children in India.
However, there is a need for greater awareness, sensitization, and implementation of these

legal provisions to effectively address the issue of child abuse in the country™.
1.5. STATEMENT OF PROBLEM

Child abuse is a pervasive problem in India, with a significant number of children facing
various forms of abuse and exploitation, including sexual abuse, physical abuse, and
emotional abuse. According to the National Crime Records Bureau (NCRB), there has been a
steady increase in the number of reported cases of child abuse in the country, with over
100,000 cases reported in 2019 alone. However, it is believed that many cases go unreported,

and the actual number of children affected by abuse may be much higher.

Despite the existence of various laws and legal provisions aimed at protecting children from
abuse, the implementation of these laws remains a challenge. There is a lack of awareness
and understanding of these laws among the general public, as well as among law enforcement
agencies, which often leads to inadequate or ineffective responses to cases of child abuse.
Furthermore, there is a lack of resources, both human and financial, to effectively address the

issue of child abuse.

> Admin. “The Juvenile Justice (Care and Protection of Children) Act, 2015: A Critical Analysis of Its

Interpretation and Implementation. - Legal Vidhiya.” Legal Vidhiya - Legal Vidhiya, 8 Apr. 2023,
https://legalvidhiya.com/the-juvenile-justice-care-and-protection-of-children-act-2015-a-critical-analysis-of-
its-interpretation-and-implementation/. Accessed 18 Apr. 2023.
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Another challenge is the social and cultural factors that contribute to the prevalence of child
abuse in India. There is a widespread belief that violence against children is an acceptable
form of discipline, and many cases of abuse go unnoticed or unreported due to social stigma
and fear of retaliation. Additionally, poverty and inequality often exacerbate the problem,
with vulnerable children, such as those living in slums or orphanages, being particularly at

risk of abuse and exploitation.

In conclusion, the problem of child abuse in India is complex and multi-faceted, with various
social, cultural, and legal factors contributing to its prevalence. Addressing this problem
requires a comprehensive approach that includes increased awareness and understanding of
legal provisions, improved implementation of laws, and a concerted effort to address the

social and cultural factors that contribute to the problem.
1.6. RESEARCH METHODOLGY

The research methodology used in this study is doctrinal, which involves an analysis and
interpretation of existing legal literature, statutes, case laws, and other relevant legal
materials. This method is particularly useful in studying the legal framework of child abuse in
India, as it enables a comprehensive understanding of the various laws, policies, and

regulations that govern the issue.

The study involves a detailed analysis of the Protection of Children from Sexual Offences
Act, 2012 (POCSO Act) and other relevant legal provisions related to child abuse in India,
such as the Indian Penal Code (IPC), the Juvenile Justice (Care and Protection of Children)
Act, 2015, and the National Commission for Protection of Child Rights Act, 2005. The study

also includes a review of relevant case laws and legal literature on the subject.

The research methodology used in this study is primarily based on secondary sources of data,
including legal texts, reports, and other relevant documents. The study involves a thorough
review and analysis of these sources to gain a comprehensive understanding of the legal

framework of child abuse in India.

Overall, the doctrinal research methodology used in this study provides a detailed and in-
depth analysis of the legal provisions related to child abuse in India. It enables a
comprehensive understanding of the legal framework and highlights the strengths and
weaknesses of the existing laws and policies. The findings of this study can inform future

research and policy initiatives aimed at addressing the issue of child abuse in India.
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1.7. OBJECTIVES OF THE STUDY

The primary objective of this study is to conduct a socio-legal analysis of child abuse in India
with special reference to the Protection of Children from Sexual Offences Act, 2012 (POCSO
Act). The specific objectives of the study are:

1. To analyze the legal framework of child abuse in India, including the relevant

constitutional provisions and international conventions and protocols.

2. To examine the provisions of the POCSO Act and their implementation in addressing

cases of child sexual abuse in India.

3. To identify the challenges and barriers to the effective implementation of the POCSO

Act in India and suggest possible solutions.

4. To explore the socio-cultural factors that contribute to the prevalence of child abuse in

India and their impact on the implementation of the POCSO Act.
1.8. RESEARCH QUESTIONS
The research questions that will guide this study are:

1. What is the legal framework for child abuse in India, including the relevant

constitutional provisions and international conventions and protocols?

2. What are the key provisions of the POCSO Act and how are they implemented in

addressing cases of child sexual abuse in India?

3. What are the challenges and barriers to the effective implementation of the POCSO

Act in India and what possible solutions can be suggested?

4. How do socio-cultural factors contribute to the prevalence of child abuse in India and

what is their impact on the implementation of the POCSO Act?
1.9. HYPOTHESIS

1. Hypothesis 1. The implementation of the Protection of Children from Sexual
Offences Act, 2012 (POCSO Act) has significantly reduced the prevalence of child

sexual abuse in India.
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2. Hypothesis 2: The lack of awareness and education about child sexual abuse among
children and parents contributes to a high incidence of unreported cases of abuse in

India.

3. Hypothesis 3: The traditional patriarchal culture in India perpetuates a culture of
silence around child abuse, leading to a reluctance to report incidents and an

unwillingness to prosecute offenders.

4. Hypothesis 4: The legal framework for child abuse in India is inadequate and
ineffective in addressing the complexities and nuances of the issue, resulting in low

conviction rates and impunity for offenders.

5. Hypothesis 5: The lack of adequate infrastructure and resources for the
implementation of the POCSO Act, including a shortage of trained personnel and the
absence of specialized courts, undermines the effectiveness of the Act in protecting

children from sexual abuse.
1.10. SCOPE AND SIGNIFICANCE OF THE STUDY

The scope of this study is to conduct a comprehensive socio-legal analysis of child abuse in
India with a focus on the Protection of Children from Sexual Offences Act, 2012 (POCSO
Act). The study will explore the legal framework for child abuse in India, examine the
provisions of the POCSO Act, identify the challenges and barriers to its effective
implementation, and analyze the socio-cultural factors that contribute to the prevalence of
child abuse in India. The significance of this study lies in its potential to provide insights into
the issues related to child abuse in India and to suggest possible solutions to address these
issues, thereby contributing to the development of a more effective legal and social
framework to protect children from abuse.
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CHAPTER-2

UNDERSTANDING CHILD ABUSE IN INDIA

2.1. DEFINITION AND TYPES OF CHILD ABUSE IN INDIA

Child abuse is a heinous act that causes physical, emotional, or sexual harm to a child. In
India, child abuse has been a pervasive issue for many years, affecting children from all
socio-economic backgrounds. While the term 'child abuse’ encompasses a wide range of
harmful behaviors towards children, there are four main types of child abuse recognized by

international bodies and laws in India, which are as follows:

1. Physical Abuse: Physical abuse refers to the intentional use of force that results in
injury or harm to a child's physical health or wellbeing. Physical abuse can include
beating, slapping, burning, or even choking a child. It is important to note that
physical discipline that does not cause injury is not considered physical abuse under

Indian law??.

The Indian Penal Code (IPC) recognizes physical abuse as a criminal offence under Section
323 (voluntarily causing hurt), Section 325 (voluntarily causing grievous hurt), and Section
354 (assault or criminal force to woman with intent to outrage her modesty).

2. Sexual Abuse: Sexual abuse refers to any form of sexual activity with a child,
including touching, penetration, and exposure to pornography. Sexual abuse is
considered one of the most heinous forms of child abuse, as it not only causes

physical harm but also affects the mental and emotional well-being of the child.

The Protection of Children from Sexual Offences (POCSO) Act, 2012 is the primary law that
deals with sexual abuse of children in India. The act recognizes a wide range of offences,
including penetrative sexual assault, sexual assault, sexual harassment, and using children for

pornography.

3. Emotional Abuse: Emotional abuse refers to any behavior that causes emotional or
psychological harm to a child. Emotional abuse can include verbal abuse, humiliation,
and emotional neglect. It can have long-lasting effects on the child's mental health and

development.

%2 Contributors to Wikimedia projects, Physical abuse, Wikipedia (2023),
https://en.wikipedia.org/wiki/Physical_abuse (last visited May 10, 2023).
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Emotional abuse is not specifically recognized as a criminal offence under Indian law.
However, it can be considered a form of cruelty under the Indian Penal Code, and the
Protection of Children from Sexual Offences (POCSO) Act recognizes emotional abuse as a
factor in determining the severity of punishment for sexual offences against children.

4. Neglect: Neglect refers to the failure of a caregiver to provide for a child's basic
needs, such as food, shelter, and medical care. Neglect can also include the failure to

provide adequate supervision or protection from harm?®.

Neglect is not specifically recognized as a criminal offence under Indian law. However, it is
considered a form of cruelty under the Indian Penal Code, and the Juvenile Justice (Care and
Protection of Children) Act, 2015 recognizes neglect as a ground for placing a child in

institutional care.

It is important to note that child abuse can take many forms, and the above-mentioned types
are not mutually exclusive. Children may experience multiple forms of abuse simultaneously,

and it is essential to recognize and address all forms of abuse to protect the child's well-being.

In conclusion, child abuse is a grave violation of a child's rights and has severe long-term
consequences. Recognizing the different types of child abuse is essential to address the issue
effectively. While there are laws and policies in place to address child abuse in India, there is
a need for greater awareness, education, and resources to ensure the safety and protection of

all children in the country.
2.2. PREVALENCE AND INCIDENCE OF CHILD ABUSE IN INDIA

Child abuse is a significant problem in India, with a high prevalence rate. Unfortunately, due
to the lack of a comprehensive reporting system, it is challenging to estimate the exact
incidence of child abuse. However, various studies and reports have been conducted that shed

light on the extent of the problem in the country.

According to the National Crime Records Bureau (NCRB) data, there were over 100,000
reported cases of crimes against children in India in 2016, with over 50% of these being cases

of sexual abuse. However, it is widely believed that these numbers are just the tip of the

2 Alicia R. Pekarsky, Overview of Child Neglect and Abuse, MSD Manuals (2022),
https://www.msdmanuals.com/en-in/home/children-s-health-issues/child-neglect-and-abuse/overview-of-
child-neglect-and-abuse (last visited May 10, 2023).
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iceberg as many cases of child abuse go unreported due to fear, stigma, and lack of awareness

about the issue.

Several factors contribute to the high incidence of child abuse in India, including poverty,
gender inequality, lack of education, and weak law enforcement mechanisms. Children from
marginalized communities are particularly vulnerable to abuse, including child labor, sexual
exploitation, and trafficking. Children with disabilities, street children, and those living in

institutional care are also at a higher risk of abuse.

The Protection of Children from Sexual Offences Act (POCSO) was enacted in 2012 to
address the issue of child sexual abuse in the country. However, despite the enactment of this
law, child abuse remains prevalent in India. One of the major reasons for this is the lack of
awareness and education among the general public about child abuse and its consequences. In
addition, there is a lack of trained personnel, infrastructure, and resources to tackle the issue

effectively.

The government has taken several steps to address the issue of child abuse in the country.
The Integrated Child Protection Scheme (ICPS) was launched in 2009 to provide a safety net
for children who are at risk of abuse and neglect. The scheme provides support services such
as counseling, rehabilitation, and education to children who have been victims of abuse. The
National Commission for Protection of Child Rights (NCPCR) was also established to protect
and promote the rights of children and to ensure that the provisions of the POCSO Act are
implemented effectively®.

The government has also launched various awareness campaigns to educate the public about
the issue of child abuse. These campaigns aim to raise awareness about the different forms of
abuse, the impact it has on children, and the legal provisions available to protect children

from abuse.

Despite these efforts, the prevalence of child abuse remains a significant concern in India.
There is a need for more comprehensive data collection and reporting systems to accurately
estimate the incidence of child abuse. In addition, there is a need for greater investment in
infrastructure and resources to address the issue effectively. Public awareness campaigns

need to be intensified, and a concerted effort needs to be made to address the root causes of

?% C-Dit, Social Justice, Kerala, http://sjd.kerala.gov.in/scheme-info.php?scheme_id=1DQzc1Y4dXFSI3Z5 (last
visited May 10, 2023).
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child abuse, such as poverty, gender inequality, and lack of education. Only through a
comprehensive and sustained effort can the issue of child abuse be effectively tackled in

India.

Furthermore, the National Crime Records Bureau (NCRB) has reported a 27.8% increase in
crimes against children between 2014 to 2019, including sexual offenses, kidnapping, and
trafficking. The NCRB also reported that in 2019, more than 90% of child abuse cases were
committed by people known to the victims, such as family members, relatives, neighbors, and
acquaintances. The prevalence of child abuse in India is also affected by social and economic
factors such as poverty, illiteracy, and gender inequality.

In terms of incidence, a study conducted by the Ministry of Women and Child Development
in 2007 reported that almost 53% of children in India had experienced one or more forms of
sexual abuse. This study also reported that 50% of the abusers were known to the victims,
and the most common places for abuse to occur were the victim's home and school®.

The incidence of child abuse is also affected by under-reporting due to social stigma, fear of
retaliation, and lack of awareness about the issue. Therefore, the actual incidence of child

abuse in India may be higher than reported.

To address the issue of prevalence and incidence of child abuse in India, the government and
non-governmental organizations have launched various initiatives such as awareness
campaigns, helplines, and child protection services. Additionally, the POCSO Act 2012 was
introduced as a legal framework to protect children from sexual offenses, which is discussed
in the following sections.

2.3. FACTORS CONTRIBUTING TO CHILD ABUSE IN INDIA

Several factors contribute to the prevalence of child abuse in India. Here are some of the

significant factors:

1. Poverty: India is home to a large population living below the poverty line, which
means that children from poor households are more likely to face abuse. Poverty often

leads to a lack of education and awareness, which increases the risk of child abuse.

2 TNN, Over 53% children face sexual abuse: Survey, Times Of India, April 10, 2007,
https://timesofindia.indiatimes.com/india/over-53-children-face-sexual-abuse-
survey/articleshow/1881344.cms (last visited May 10, 2023).
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2. Cultural and Social Factors: Certain cultural and social practices in India have been
linked to child abuse. For example, child marriage is still prevalent in some parts of
India, which can lead to sexual abuse and exploitation of minors. The traditional
patriarchal setup also makes girls more vulnerable to abuse, especially within the
family.

3. Lack of Awareness and Education: A lack of awareness about child rights and child
protection laws makes it difficult for children to report abuse. It also prevents parents

and caregivers from recognizing the signs of abuse and taking preventive measures.

4. Substance Abuse: Substance abuse, such as alcoholism, is a significant risk factor for
child abuse. Alcohol consumption is prevalent among a significant section of the
Indian population, and many cases of child abuse have been linked to the use of

alcohol.

5. Mental Health Issues: Many cases of child abuse are linked to mental health issues,
such as depression and anxiety. Parents and caregivers with untreated mental health

issues may have a higher likelihood of abusing their children.

6. Weak Legal System: The weak implementation of child protection laws and the lack
of stringent punishment for offenders also contribute to the prevalence of child abuse
in India. The slow pace of justice often dissuades victims from coming forward and

reporting abuse.

It is essential to address these factors to tackle the issue of child abuse in India effectively.
This requires a coordinated effort between the government, civil society organizations, and
the general public. Efforts must be made to increase awareness about child rights, improve
access to education and healthcare, and strengthen the legal system to ensure that perpetrators

of child abuse are held accountable for their actions.

Other factors that contribute to child abuse in India include poverty, lack of education, and
cultural beliefs. Children from poor families may be more vulnerable to abuse due to their
socio-economic status, which may increase their exposure to risk factors such as lack of
adequate housing, limited access to healthcare and education, and social exclusion.
Additionally, limited education among parents or caregivers may lead to a lack of awareness
about the rights and needs of children, which may contribute to abusive behaviors. Cultural

beliefs that perpetuate gender stereotypes, such as the idea that men are entitled to dominate
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and control women, may also contribute to the prevalence of child abuse, particularly in cases

of sexual abuse and exploitation.

Several legal frameworks have been developed in India to address child abuse and protect
children from harm. These include the Constitution of India, the Juvenile Justice (Care and
Protection of Children) Act, the Protection of Children from Sexual Offences Act, and the
Child Labour (Prohibition and Regulation) Act, among others. These legal frameworks
provide a framework for addressing various types of child abuse, from physical abuse to

sexual exploitation and child labor.

However, despite the existence of these legal frameworks, there are several challenges that
need to be addressed in order to effectively combat child abuse in India. These include a lack
of resources, limited access to healthcare and education, and a lack of awareness about the
rights of children. Additionally, the social stigma associated with reporting cases of child
abuse may prevent victims from coming forward and seeking help, which can make it

difficult to prosecute perpetrators and protect children from further harm®.

Overall, addressing the issue of child abuse in India requires a comprehensive approach that
addresses the underlying socio-economic and cultural factors that contribute to abuse, as well
as the development of effective legal frameworks and support systems for victims and their

families.
2.4. IMPACT OF CHILD ABUSE ON CHILDREN IN INDIA

Child abuse has devastating effects on the physical, emotional, psychological, and social
well-being of children. In India, children who experience abuse often suffer from long-lasting

trauma that affects their development and future prospects.
2.4.1. Physical impact

Physical abuse can cause injuries ranging from bruises, burns, fractures, and head injuries to
more severe injuries such as shaken baby syndrome or death. Neglect can lead to

malnutrition, poor hygiene, and untreated medical conditions.

?® Michele Lloyd, Domestic Violence and Education: Examining the Impact of Domestic Violence on Young
Children, Children, and Young People and the Potential Role of Schools, 9 Frontiers in Psychology.
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2.4.2. Emotional and psychological impact

Children who experience abuse may suffer from anxiety, depression, low self-esteem, and
post-traumatic stress disorder (PTSD). They may also have difficulty forming relationships,

trust issues, and problems with emotional regulation.
2.4.3. Social impact

Child abuse can affect a child's social development, resulting in difficulties in school, social
isolation, and problems with peer relationships. They may also have difficulty trusting adults
or authority figures.

2.4.4. Long-term impact

The impact of child abuse can last well into adulthood, affecting future relationships,
employment opportunities, and mental health. Studies have shown that survivors of child
abuse are at a higher risk of engaging in risky behaviors such as drug and alcohol abuse,

criminal behavior, and suicide?’.
2.4.5. Legal impact

Child abuse is a crime in India, and perpetrators can be punished under various laws such as
the POCSO Act, Juvenile Justice Act, and Indian Penal Code. The legal process can be
traumatic for children who have experienced abuse, and their participation in court

proceedings must be sensitive to their needs.

Overall, child abuse has a severe and long-lasting impact on children's physical, emotional,
psychological, social, and legal well-being. Therefore, it is crucial to prevent child abuse and

provide support to children who have experienced abuse to mitigate its impact.

Furthermore, child abuse can also lead to emotional and psychological distress, which can
last a lifetime. Children who have been abused may experience anxiety, depression, post-
traumatic stress disorder (PTSD), and other mental health issues. They may also struggle with
trust and intimacy in their future relationships, have difficulty forming attachments, and may

have low self-esteem.

277 Pathways Between Child Maltreatment and Adult Criminal Involvement, National Institute of Justice,
https://nij.ojp.gov/topics/articles/pathways-between-child-maltreatment-and-adult-criminal-involvement (last
visited May 10, 2023).
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In addition to the psychological impact, child abuse can also have physical consequences.
Physical abuse can lead to injuries, such as bruises, broken bones, and internal injuries.
Sexual abuse can lead to sexually transmitted infections (STIs), pregnancy, and physical

injuries.

Overall, the impact of child abuse on children in India can be devastating and long-lasting,
affecting not only their childhood but also their adult life. It is essential to recognize the
severity of these consequences and take necessary steps to prevent and address child abuse in

the country.
2.5. LEGAL FRAMEWORK FOR CHILD PROTECTION IN INDIA

India has a comprehensive legal framework for child protection, which includes
constitutional provisions, international conventions and protocols, and specific acts and laws.
These legal provisions recognize the need for protecting children from all forms of

exploitation, abuse, and neglect.
2.5.1. Constitutional Provisions

The Indian Constitution guarantees the right to life and personal liberty to every citizen,
including children. Article 21 of the Constitution provides for the protection of life and
personal liberty, and the Supreme Court of India has interpreted this right to include the right

to a safe and secure childhood free from abuse and exploitation.

Additionally, Article 15(3) of the Constitution allows for special provisions to be made for
women and children. Article 39(e) and (f) of the Constitution impose a duty on the State to
ensure that children are not abused and that they are given opportunities and facilities to

develop in a healthy manner.
2.5.2. International Conventions and Protocols

India is a signatory to various international conventions and protocols that aim to protect

children from exploitation, abuse, and neglect. These include:

e The United Nations Convention on the Rights of the Child (UNCRC): India ratified
the UNCRC in 1992, which provides for the protection of children from all forms of

violence, abuse, and exploitation.
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e The Optional Protocol to the UNCRC on the Sale of Children, Child Prostitution and
Child Pornography: India ratified this protocol in 2007, which aims to protect children

from sexual exploitation and abuse.

e The Hague Convention on Protection of Children and Co-operation in Respect of
Intercountry Adoption: India ratified this convention in 2003, which sets out the
procedures for inter-country adoption to ensure that the best interests of the child are

protected.

e The South Asian Association for Regional Cooperation (SAARC) Convention on
Preventing and Combating Trafficking in Women and Children for Prostitution: India
signed this convention in 2002, which aims to prevent and combat the trafficking of

women and children for prostitution.
2.5.3. Specific Acts and Laws

In addition to constitutional provisions and international conventions, India has enacted
specific acts and laws to protect children from exploitation, abuse, and neglect. These

include:

e The Juvenile Justice (Care and Protection of Children) Act, 2015: This act aims to
provide care and protection to children in need of care and protection, and

rehabilitation and social reintegration of children in conflict with law?.

e The Protection of Children from Sexual Offences (POCSO) Act, 2012: This act
provides for the protection of children from sexual offences and for the establishment

of special courts for the trial of such offences.

e The Child Labour (Prohibition and Regulation) Act, 1986: This act prohibits the
employment of children in certain occupations and processes and regulates the

working conditions of children in others.

e The Prohibition of Child Marriage Act, 2006: This act prohibits the marriage of girls
under the age of 18 years and boys under the age of 21 years.

28 Ayush Verma, Introduction and Overview of the Juvenile Justice Care and Protection Act, 2015, iPleaders
(2022), https://blog.ipleaders.in/introduction-overview-juvenile-justice-care-protection-act-2015/ (last visited
May 10, 2023).
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e The Commission for Protection of Child Rights Act, 2005: This act provides for the
establishment of a National Commission for Protection of Child Rights and State
Commissions for Protection of Child Rights to protect and promote the rights of
children.

These acts and laws provide a comprehensive legal framework for child protection in India.
However, there are various challenges in their implementation, including lack of awareness,

inadequate infrastructure, and social attitudes towards children.

In addition to the constitutional provisions, India has also ratified several international
conventions and protocols related to child protection, such as the United Nations Convention
on the Rights of the Child (UNCRC), the Optional Protocol to the UNCRC on the sale of
children, child prostitution and child pornography, and the Optional Protocol to the UNCRC
on the involvement of children in armed conflict. These conventions and protocols set
international standards and guidelines for the protection of children and require states to take

appropriate measures to prevent and respond to child abuse and exploitation®.

The UNCRC, in particular, is a comprehensive international instrument that recognizes the
inherent dignity and worth of every child and affirms the rights of all children to survival,
development, protection, and participation. India ratified the UNCRC in 1992 and is therefore
bound to comply with its provisions. The UNCRC recognizes several rights of children,
including the right to life, the right to education, the right to health, the right to protection
from all forms of violence, and the right to participate in decisions that affect their lives. The
UNCRC also recognizes the obligation of states to protect children from all forms of physical
or mental violence, injury or abuse, neglect or negligent treatment, maltreatment or

exploitation, including sexual abuse.

India has also ratified the two Optional Protocols to the UNCRC, which provide further
protection to children from exploitation and abuse. The Optional Protocol on the sale of
children, child prostitution and child pornography requires states to criminalize these offenses
and take measures to prevent and investigate them, as well as to provide assistance and
support to child victims. The Optional Protocol on the involvement of children in armed

conflict prohibits the recruitment and use of children under the age of 18 in armed conflict

2 Child’s Right, https://www.legalserviceindia.com/legal/article-5703-child-s-right.html (last visited May 10,
2023).
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and requires states to take measures to prevent such recruitment and provide assistance and

support to child victims.

Apart from these international conventions and protocols, India has also enacted several laws
and policies to protect children from abuse and exploitation. These include the Juvenile
Justice (Care and Protection of Children) Act, 2015, which provides for the care, protection,
treatment, and rehabilitation of children in need of care and protection, including those in
conflict with the law; the National Policy for Children, 2013, which outlines the government's
commitment to ensure the well-being of all children and their protection from all forms of
abuse, neglect, and exploitation; and the Protection of Children from Sexual Offences
(POCSO) Act, 2012, which specifically addresses sexual offenses against children and

provides for their protection, care, and rehabilitation.

Overall, the legal framework for child protection in India is quite comprehensive, but the
challenge lies in effective implementation and enforcement of these laws and policies. There
is a need for greater awareness among the public and key stakeholders about child protection
issues, as well as better coordination among government agencies and civil society

organizations to prevent, respond to, and address child abuse and exploitation.

2.6. PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012
(POCSO ACT)

The Protection of Children from Sexual Offences Act, 2012 (POCSO Act) is a
comprehensive law enacted by the Indian Parliament to provide legal protection to children
from sexual abuse and exploitation. The act defines various types of sexual offences against
children and prescribes stringent punishment for offenders. In this section, we will discuss the

key provisions of the POCSO Act, its implementation and challenges faced.
2.6.1. Key Provisions of the POCSO Act

The POCSO Act defines sexual offences against children as any sexual activity with a person
below the age of 18 years. It includes penetrative sexual assault, aggravated penetrative
sexual assault, sexual assault, sexual harassment of the child, and pornography involving a
child. The act also covers non-contact sexual offences such as showing obscene material to a
child, using a child for pornographic purposes, or for producing pornographic material. The
act provides for punishment ranging from imprisonment for three years to life imprisonment,

depending on the severity of the offence.
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One of the important provisions of the POCSO Act is that it lays down a special procedure
for the investigation, trial, and punishment of offences. The act requires that the investigation
of the offences should be conducted by a police officer not below the rank of a sub-inspector.
The trial of the offences should be conducted in a court of session designated as a special
court under the act. The act also provides for the appointment of a special public prosecutor

for the trial of cases under the act.

The act also recognizes the right of the child to privacy, dignity, and protection from any
form of abuse. It provides for the maintenance of confidentiality of the identity of the child
and prohibits the publication of any material that may reveal the identity of the child. The act
also provides for the establishment of a special juvenile police unit to handle cases of child

sexual abuse and exploitation.
2.6.2. Implementation of the POCSO Act

The implementation of the POCSO Act has been challenging due to various reasons. One of
the main challenges is the lack of awareness and understanding of the act among the general
public, law enforcement agencies, and judicial officers. This has led to the underreporting of
cases and delayed justice for the victims. Another challenge is the shortage of specialized
personnel, such as child psychologists and forensic experts, who can assist in the
investigation and trial of cases. This has resulted in inadequate collection and analysis of

evidence, leading to weak prosecution cases*°.

Moreover, the act requires that the trial of cases should be completed within one year, but due
to the heavy workload of courts and other procedural delays, cases often take much longer to
be disposed of. The act also places a burden of proof on the prosecution to establish the guilt
of the accused beyond reasonable doubt, which can be difficult to achieve in cases of sexual

abuse, where the evidence may be circumstantial or based on the testimony of the victim.
2.6.3. Challenges Faced by the POCSO Act

Despite the various challenges faced, the POCSO Act has been successful in addressing the
issue of child sexual abuse and exploitation to some extent. It has raised awareness about the

issue and provided legal protection to children who are victims of sexual abuse. However,

30 Implementation Issues with the POCSO Act, Drishti IAS, https://www.drishtiias.com/daily-updates/daily-
news-editorials/implementation-issues-with-the-pocso-act (last visited May 10, 2023).
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there is still a long way to go in terms of effective implementation of the act and providing

justice to the victims.

One of the major challenges is the lack of coordination between various stakeholders, such as
law enforcement agencies, child protection agencies, and NGOs, in dealing with cases of
child sexual abuse. There is a need for a coordinated approach and the establishment of a
multi-disciplinary team to handle cases of child sexual abuse, which includes police officers,

forensic experts, medical professionals, and child psychologists.

Another challenge is the lack of sensitivity and empathy towards victims of child sexual
abuse. Many victims are not believed or are blamed for the abuse they have experienced. This
can cause immense trauma and shame for the victim, leading to further psychological harm.
There is also a lack of awareness and understanding about child sexual abuse among the

general population, which can lead to a culture of silence and impunity for perpetrators.

Another significant challenge is the lack of adequate resources and infrastructure for the
protection of child victims and the investigation and prosecution of offenders. Many police
stations and courts lack the necessary training, equipment, and personnel to handle cases of
child sexual abuse. This can lead to delays in justice for victims, and can also discourage

them from reporting abuse in the first place®".

Additionally, there are cultural and societal factors that contribute to the problem of child
sexual abuse in India. Patriarchal attitudes, gender inequality, and a reluctance to discuss
sexuality and sexual issues openly can create an environment in which abuse is more likely to
occur and less likely to be reported. Poverty and lack of education can also contribute to the

vulnerability of children to abuse.

Overall, there are numerous challenges that must be addressed in order to effectively combat
child sexual abuse in India. These challenges require a multi-faceted approach, including
education and awareness campaigns, training and resources for law enforcement and legal
professionals, and systemic changes in societal attitudes and norms. The Protection of
Children from Sexual Offences Act, 2012 is an important step towards addressing these
challenges, but much work remains to be done in order to ensure the safety and protection of

all children in India.

31 Implementation Issues with the POCSO Act, Drishti IAS, https://www.drishtiias.com/daily-updates/daily-
news-editorials/implementation-issues-with-the-pocso-act (last visited May 10, 2023).

31



2.7. IMPLEMENTATION OF POCSO ACT AND CHALLENGES

The Protection of Children from Sexual Offences (POCSO) Act, 2012 is a significant legal
framework in India aimed at protecting children from sexual abuse and exploitation.
However, the effective implementation of the Act remains a challenge. This section will
discuss the implementation of the POCSO Act and the challenges faced in its

implementation.
2.7.1. Implementation of the POCSO Act

The POCSO Act, 2012 provides for the establishment of special courts to try offenses under
the Act. The Act also provides for the appointment of special public prosecutors to conduct
the cases in these courts. Additionally, the Act mandates the establishment of child welfare
committees in every district to deal with cases of child abuse and provide for the care and
protection of child victims.

The Act further requires that police officers, medical practitioners, and other stakeholders
involved in the implementation of the Act be trained to handle cases of child sexual abuse
sensitively and efficiently. The Act also mandates the establishment of a National
Commission for Protection of Child Rights (NCPCR) to monitor the implementation of the
Act and provide policy recommendations for the protection of children.

2.7.2. Challenges in the Implementation of the POCSO Act

Despite the provisions of the POCSO Act, the implementation of the Act has faced several
challenges. Some of the challenges are discussed below:

2.7.2.1. Lack of Awareness and Sensitization

One of the significant challenges in the implementation of the POCSO Act is the lack of
awareness and sensitization among the general public, law enforcement agencies, and judicial
officials about the provisions of the Act. The lack of awareness often leads to a delay in the
reporting of cases of child sexual abuse, inadequate investigation, and lack of sensitivity

towards victims.
2.7.2.2. Low Conviction Rates

The low conviction rates in cases of child sexual abuse have been a significant concern in

India. The POCSO Act has provisions for fast-tracking the trial process, and special courts
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have been established for the trial of cases under the Act. However, the conviction rates have
remained low due to various factors, including inadequate investigation, lack of evidence,

and inadequate legal representation for victims.
2.7.2.3. Delayed Justice

Another challenge in the implementation of the POCSO Act is the delay in justice delivery.
Despite the provisions for fast-tracking the trial process, cases under the Act often take a long
time to reach a conclusion. The delay in the trial process often leads to victims losing faith in

the justice system and dropping cases.
2.7.2.4. Lack of Resources

The implementation of the POCSO Act requires the allocation of resources to the
establishment of special courts, the appointment of special public prosecutors, and the
training of police officers and other stakeholders involved in the implementation of the Act.
However, the lack of resources has been a significant challenge in the effective

implementation of the Act™®.
2.7.2.5. Social Stigma and Fear of Retaliation

Another challenge in the implementation of the POCSO Act is the social stigma associated
with reporting cases of child sexual abuse. Many victims and their families fear social
ostracization and retaliation, which often leads to cases going unreported. The fear of
retaliation also leads to witnesses and victims retracting their statements, making it difficult

to secure convictions.
2.7.2.6. Inadequate Rehabilitation and Support for Victims

The POCSO Act mandates the establishment of child welfare committees to provide for the
care and protection of child victims. However, the rehabilitation and support provided to
victims of child sexual abuse have been inadequate. The lack of rehabilitation and support
often leads to victims suffering from long-term physical, psychological, and emotional

consequences.

32 Deepak Juyal et al., Lack of special courts under Protection of Children from Sexual Offences Act: A structural
deficit, 6 Journal of Family Medicine and Primary Care (2017).
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In conclusion, the effective implementation of the POCSO Act is crucial in protecting
children from sexual offences in India. While the act has made progress in increasing
awareness and strengthening legal protections for children, several challenges remain. These
include the low rate of reporting, inadequate investigation and prosecution, corruption,
inadequate training of law enforcement officials, and lack of sensitivity and empathy towards
victims. Additionally, the lack of rehabilitation and support for victims is a significant

concern.

Addressing these challenges requires a comprehensive approach, involving collaboration
between law enforcement agencies, social welfare organizations, and civil society. Steps must
be taken to increase awareness and education on child sexual abuse and the reporting
mechanisms available. Law enforcement officials need to receive adequate training and
resources to effectively investigate and prosecute cases of child sexual abuse. Additionally,
efforts must be made to address corruption and the lack of sensitivity towards victims®,

Moreover, it is essential to ensure that victims of child sexual abuse receive adequate
rehabilitation and support. This requires establishing and strengthening child welfare
committees, increasing funding for victim services, and improving access to mental health

support.

Overall, the effective implementation of the POCSO Act is crucial in protecting children
from sexual offences in India, and addressing the challenges requires a concerted effort from
all stakeholders involved.

2.8. ROLE OF SOCIETY AND STAKEHOLDERS IN PREVENTING CHILD ABUSE
IN INDIA

Child abuse is a societal issue, and preventing it requires the involvement of various
stakeholders. The following are some of the roles that society and stakeholders can play in

preventing child abuse in India:
2.8.1. Education and Awareness

Education and awareness play a critical role in preventing child abuse in India. Parents,

teachers, and other stakeholders should be educated on the different forms of child abuse,

* Anne C. Petersen et al., Describing the Problem, NCBI Bookshelf (2014),
https://www.ncbi.nlm.nih.gov/books/NBK195982/ (last visited May 10, 2023).
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their signs and symptoms, and how to report them. Children should also be taught how to

identify and report abuse.
2.8.2. Strengthening the Legal Framework

The legal framework for protecting children from abuse should be strengthened. The POCSO
Act is a step in the right direction, but more needs to be done. There should be stricter
penalties for those who perpetrate child abuse, and the justice system should be more

efficient in prosecuting offenders.
2.8.3. Providing Support to Victims

Support should be provided to child victims of abuse. Victims require medical,
psychological, and emotional support to help them cope with the trauma of abuse. The
government and non-governmental organizations should work together to provide such

support.
2.8.4. Engaging Communities

Communities should be engaged in preventing child abuse. Community-based interventions
such as neighborhood watch groups can be established to monitor and report instances of
abuse. Schools, religious organizations, and other community-based organizations can also be

involved in educating their members on child abuse and how to prevent it.
2.8.5. Empowering Children

Children should be empowered to speak out against abuse. This can be done by creating safe
spaces for children to report abuse and by educating them on their rights. Children should

also be taught how to protect themselves from abuse.
2.8.6. Collaboration and Coordination

Preventing child abuse requires collaboration and coordination among different stakeholders.
Government agencies, non-governmental organizations, and community-based organizations

should work together to prevent and respond to child abuse cases.
2.8.7. Media

The media has an important role to play in preventing child abuse. The media can be used to

create awareness on child abuse and to report on cases of abuse. The media can also be used
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to showcase positive examples of child protection and to highlight the importance of

preventing child abuse.
2.8.8. Research

Research is critical in preventing child abuse. Research can help identify the factors
contributing to child abuse, the prevalence of abuse, and effective prevention strategies.
Research can also help evaluate the effectiveness of current prevention strategies and identify

gaps in current approaches.

In conclusion, preventing child abuse requires the involvement of various stakeholders.
Education and awareness, strengthening the legal framework, providing support to victims,
engaging communities, empowering children, collaboration and coordination, media, and

research are all critical in preventing child abuse in India.

Additionally, it is also essential to involve civil society organizations, community leaders,
and other stakeholders in the prevention of child abuse. They can play a crucial role in raising
awareness, advocating for policy changes, and providing support to victims and their

families.

One significant step towards involving society in the prevention of child abuse is through
education and awareness campaigns. Such campaigns can be conducted in schools, colleges,
and other public places to spread awareness about the issue and how to prevent it.
Community-based programs can also be organized to promote child protection and raise

awareness about child abuse and its consequences®*.

Moreover, it is essential to involve the media in the fight against child abuse. The media can
play a crucial role in raising awareness, highlighting cases of abuse, and advocating for
policy changes. Media campaigns can be run to educate the public about child abuse, its

consequences, and the role that individuals can play in preventing it.

Lastly, it is essential to involve the legal system and law enforcement agencies in the
prevention of child abuse. They can play a vital role in investigating and prosecuting cases of

child abuse and ensuring that perpetrators are brought to justice. The government can also

% public Awareness Activities and Programs, Child Welfare Information Gateway,
https://www.childwelfare.gov/topics/preventing/communities/activities-programs/ (last visited May 10,
2023).
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provide support and training to law enforcement agencies and legal professionals to enhance

their capacity to deal with cases of child abuse.

In conclusion, preventing child abuse requires a multi-pronged approach involving various
stakeholders such as parents, educators, healthcare professionals, civil society organizations,
the media, and the legal system. It is essential to create a safe and nurturing environment for
children, where they can grow up without fear of abuse or violence. Only by working

together can we create a society where every child is safe and protected from harm.
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CHAPTER-3

THE LEGAL FRAMEWORK OF CHILD ABUSE IN INDIA

3.1. CONSTITUTIONAL PROVISIONS ON CHILD RIGHTS IN INDIA

The Constitution of India recognizes the rights of children as a fundamental aspect of human
rights. There are various provisions in the Constitution that safeguard the rights of children

and ensure their well-being.

Article 15(3) of the Constitution provides for special provisions to be made for women and
children. This article empowers the State to make special laws for the protection of children,

including laws related to child abuse, child labor, and education.

Article 21 of the Constitution provides for the right to life and personal liberty, which
includes the right to live with dignity. The right to live with dignity is a fundamental right

that has been extended to children as well.

Article 23 of the Constitution prohibits traffic in human beings and forced labor, which
includes child labor. The Constitution mandates the State to make laws to prevent and punish

the exploitation of children®.

Article 24 of the Constitution prohibits the employment of children below the age of 14 years
in any hazardous industry or occupation. This article aims to prevent children from being

exposed to dangerous and harmful work environments.

Article 39(e) and (f) of the Constitution directs the State to ensure that children are not

abused, and that they are given opportunities and facilities to develop in a healthy manner.

Article 45 of the Constitution provides for free and compulsory education for all children
until they reach the age of 14 years. This article is aimed at ensuring that every child has

access to education and is not deprived of this basic right.

Apart from these Constitutional provisions, there are also various Acts and Laws in India that

are specifically aimed at protecting the rights of children.

%> Amisha, Right against Exploitation, LexForti (2021), https://lexforti.com/legal-news/right-against-
exploitation-article-23-24/ (last visited May 10, 2023).
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The Juvenile Justice (Care and Protection of Children) Act, 2015 is an important law that
deals with the protection of children in conflict with the law as well as children in need of
care and protection. The Act provides for the establishment of Juvenile Justice Boards, Child
Welfare Committees, and Special Juvenile Police Units, which are responsible for the

rehabilitation and protection of children.

The Child Labour (Prohibition and Regulation) Act, 1986 prohibits the employment of
children below the age of 14 years in hazardous occupations and regulates the working

conditions of children in other occupations.

The Right of Children to Free and Compulsory Education Act, 2009 provides for free and
compulsory education for all children between the ages of 6 and 14 years. The Act also
mandates the provision of infrastructure and facilities for the effective implementation of the

right to education.

The Protection of Children from Sexual Offences (POCSO) Act, 2012 is another significant
law that deals with the protection of children from sexual abuse and exploitation. The Act
provides for stringent punishment for offenders and special procedures for the investigation
and trial of such cases®.

In conclusion, the Constitution of India recognizes the rights of children as fundamental
human rights and provides for various provisions to safeguard their well-being. The various
Acts and Laws in India further strengthen these provisions and provide a legal framework for

the protection of children.

Another important constitutional provision related to child rights is the Right to Education.
The 86th Amendment to the Constitution in 2002 made free and compulsory education a
fundamental right for all children between the ages of 6 and 14. This provision is aimed at
ensuring that every child has access to education, regardless of their economic or social

background.

Additionally, the Constitution also provides for the establishment of various bodies to protect
and promote child rights. The National Commission for Protection of Child Rights (NCPCR)
was established under the Commission for Protection of Child Rights Act, 2005, and the State

Commissions for Protection of Child Rights were set up under the Protection of Child Rights

3 vikaspedia Domains, https://vikaspedia.in/education/policies-and-schemes/protection-of-children-from-

sexual-offences-act (last visited May 10, 2023).
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Act, 2005. These bodies have the responsibility of monitoring and enforcing child rights, as

well as providing redressal mechanisms for violations of child rights.

In conclusion, the Constitution of India provides a strong foundation for the protection and
promotion of child rights in the country. The various constitutional provisions, acts, and laws
aim to ensure that every child in the country has access to basic necessities such as
healthcare, education, and protection from abuse and exploitation. However, despite these
provisions, there are still many challenges that need to be addressed to ensure that all children

in the country are able to enjoy their rights to the fullest extent possible.

3.2. INTERNATIONAL CONVENTIONS AND PROTOCOLS ON CHILD
PROTECTION IN INDIA

India is a signatory to several international conventions and protocols on child protection.
These agreements recognize the need for the protection of children's rights and outline
specific obligations that countries must fulfill to ensure the protection of children. In this
section, we will discuss the international conventions and protocols on child protection to

which India is a signatory®’.
3.2.1. Convention on the Rights of the Child (CRC)

The Convention on the Rights of the Child (CRC) is an international human rights treaty that
sets out the civil, political, economic, social, health, and cultural rights of children. The treaty
was adopted by the United Nations General Assembly in 1989, and it came into force on
September 2, 1990. India ratified the CRC on December 11, 1992, and it entered into force
for India on January 12, 1993.

The CRC has 54 articles, which outline the rights of children and the obligations of
governments to ensure their protection. Some of the key provisions of the CRC include the
right to life, survival, and development; the right to non-discrimination; the right to be heard
and to participate in decisions affecting the child; the right to education; and the right to

protection from all forms of violence, abuse, neglect, and exploitation.

3.2.2. Optional Protocol to the Convention on the Rights of the Child on the Sale of Children,
Child Prostitution, and Child Pornography

% Convention on the Rights of the Child, OHCHR, https://www.ohchr.org/en/instruments-
mechanisms/instruments/convention-rights-child (last visited May 10, 2023).
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The Optional Protocol to the Convention on the Rights of the Child on the Sale of Children,
Child Prostitution, and Child Pornography is a protocol to the CRC that was adopted by the
United Nations General Assembly in 2000. The protocol aims to prevent and combat the sale
of children, child prostitution, and child pornography. India ratified the protocol on
December 18, 2002.

The protocol requires governments to criminalize the sale of children, child prostitution, and
child pornography and to provide for the protection, recovery, and reintegration of child
victims. It also requires governments to cooperate with one another to prevent these practices

and to provide for the prosecution of offenders.

3.2.3. Optional Protocol to the Convention on the Rights of the Child on the Involvement of
Children in Armed Conflict

The Optional Protocol to the Convention on the Rights of the Child on the Involvement of
Children in Armed Conflict is a protocol to the CRC that was adopted by the United Nations
General Assembly in 2000. The protocol aims to protect children from the use of children in

armed conflict. India ratified the protocol on February 21, 2005.

The protocol requires governments to ensure that no one under the age of 18 is recruited into
the armed forces or take a direct part in hostilities. It also requires governments to take
measures to prevent the recruitment and use of children in armed conflict and to provide for

the physical and psychological recovery and social reintegration of child victims.

3.2.4. Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW)

The Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW) is an international treaty that was adopted by the United Nations General
Assembly in 1979. The treaty aims to eliminate discrimination against women in all areas of
life, including education, employment, and healthcare. India ratified CEDAW on July 9,
1993.

CEDAW recognizes that discrimination against women often intersects with discrimination
against children. The treaty requires governments to take measures to protect the rights of
women and children, including protecting children from all forms of violence and

exploitation.
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3.2.5. International Labour Organization (ILO) Convention No. 182 on the Worst Forms of
Child Labour The International Labour Organization (ILO) Convention No. 182 on the Worst
Forms of Child Labour is another important convention related to child protection. India is a
signatory to this convention and has ratified it.

This convention defines the worst forms of child labour, which include forced or compulsory
labour, the use of children for prostitution, pornography, or other forms of sexual
exploitation, and hazardous work that is likely to harm the health, safety, or morals of

children.

India has taken several measures to address the issue of child labour, including the enactment
of the Child Labour (Prohibition and Regulation) Act, 1986, which was later amended in
2016 to prohibit the employment of children under the age of 14 in all occupations and

processes.

Despite these efforts, child labour remains a major challenge in India. The 2011 Census of
India reported that there were over 10 million child labourers in the country, although some

estimates suggest that the actual number may be much higher.

The government of India has also taken steps to eliminate child labour through various
schemes and programmes, such as the National Child Labour Project (NCLP) and the
Integrated Child Protection Scheme (ICPS). These programmes aim to provide education,
vocational training, and rehabilitation services to children who have been rescued from child

labour®,

However, there are several challenges in the effective implementation of these programmes,
including a lack of political will, inadequate funding, and poor coordination between different

government agencies.

Furthermore, the COVID-19 pandemic has led to an increase in child labour in India, with

many children being forced to work due to the economic hardships faced by their families.

In conclusion, India has ratified several international conventions related to child protection,
including the ILO Convention No. 182 on the Worst Forms of Child Labour. While the

government has taken several measures to address the issue of child labour, there are still

38 vikaspedia Domains, https://vikaspedia.in/education/policies-and-schemes/national-child-labour-project-

scheme (last visited May 10, 2023).
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several challenges in the effective implementation of these measures, and the problem of

child labour remains a major challenge in India.
3.3. CHILD PROTECTION LAWS AND POLICIES IN INDIA

India has a comprehensive legal framework for child protection that includes various laws,
policies, and programs. In this section, we will discuss some of the important child protection

laws and policies in India.
3.3.1. The Juvenile Justice (Care and Protection of Children) Act, 2015

The Juvenile Justice (Care and Protection of Children) Act, 2015, replaced the Juvenile
Justice (Care and Protection of Children) Act, 2000, and aims to provide for the care,
protection, and rehabilitation of children in need of care and protection, and children in
conflict with the law. The Act also provides for the establishment of juvenile justice boards,
child welfare committees, and special juvenile police units. It recognizes that children in
conflict with the law are entitled to special protection and care, and mandates that they be

treated in @ manner that is consistent with the promotion of their best interests®.
3.3.2. The Protection of Children from Sexual Offences (POCSO) Act, 2012

The Protection of Children from Sexual Offences (POCSO) Act, 2012, is a comprehensive
law that provides for the protection of children from sexual abuse, exploitation, and
trafficking. The Act defines various forms of sexual abuse, including penetrative and non-
penetrative assault, sexual harassment, and pornography. It also provides for the
establishment of special courts for the trial of offences under the Act, as well as the
appointment of special public prosecutors to handle cases. The Act mandates the
establishment of child welfare committees to provide for the care and protection of child

victims.
3.3.3. The Child Labour (Prohibition and Regulation) Act, 1986

The Child Labour (Prohibition and Regulation) Act, 1986, aims to prohibit the engagement of
children in certain occupations and to regulate the conditions of work of children in other
occupations. The Act prohibits the employment of children under the age of 14 in hazardous

39 Ayush Verma, Introduction and Overview of the Juvenile Justice Care and Protection Act, 2015, iPleaders
(2022), https://blog.ipleaders.in/introduction-overview-juvenile-justice-care-protection-act-2015/ (last visited
May 10, 2023).
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occupations, and restricts the employment of children between the ages of 14 and 18 in
hazardous occupations. The Act also provides for the establishment of a National Child

Labour Project for the rehabilitation of child labourers.
3.3.4. The National Policy for Children, 2013

The National Policy for Children, 2013, is a policy document that outlines the government's
vision and strategy for the development and protection of children in India. The policy
recognizes that children are vulnerable to various forms of abuse, exploitation, and neglect,
and outlines strategies for their protection. It also recognizes the need for a multi-sectoral
approach to child protection, involving various government departments, civil society
organizations, and the private sector.

3.3.5. The Integrated Child Protection Scheme (ICPS)

The Integrated Child Protection Scheme (ICPS) is a centrally sponsored scheme that aims to
provide for the protection and welfare of children in need of care and protection. The scheme
provides for the establishment of child protection committees, child welfare committees, and
juvenile justice boards at the district, state, and national levels. It also provides for the
establishment of a range of services for children in need of care and protection, including
shelter homes, foster care, and adoption services.

3.3.6. The National Commission for Protection of Child Rights (NCPCR)

The National Commission for Protection of Child Rights (NCPCR) is a statutory body
established under the Commission for Protection of Child Rights Act, 2005. The NCPCR s
responsible for promoting and protecting the rights of children in India, and for ensuring their
welfare and development. The Commission has the power to inquire into violations of child

rights, and to recommend measures for their protection and welfare.
3.3.4. National Policy for Children, 2013

In conclusion, India has a comprehensive legal framework for child protection that includes

various laws, policies, and

programs to safeguard the rights and interests of children. The Constitution of India provides
for several provisions to ensure the protection of child rights. The Juvenile Justice (Care and

Protection of Children) Act, 2015, is a comprehensive legislation that seeks to provide care,
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protection, and rehabilitation to children in conflict with the law and children in need of care
and protection. The POCSO Act, 2012, is a landmark legislation that aims to protect children
from sexual offenses and provide for their care and support.

Despite these laws and policies, child abuse remains a prevalent problem in India. There are
several challenges in the implementation of these laws, including inadequate resources, lack
of awareness, and social stigma. Therefore, it is crucial to create greater awareness about
child protection laws and policies and ensure their effective implementation to safeguard the

rights and interests of children.

Furthermore, India needs to take a more holistic approach towards child protection, which
includes not only legal measures but also addressing the socio-economic and cultural factors
that contribute to child abuse. The involvement of society and stakeholders, including
parents, caregivers, civil society organizations, and the media, is crucial in preventing and

responding to child abuse®.

Overall, ensuring the protection of children requires a collective effort from all stakeholders,
including the government, civil society, communities, and families. By working together, we

can create a safer and more secure environment for children in India.
3.4. CRIMINAL LAW PROVISIONS FOR CHILD ABUSE IN INDIA

Child abuse is a serious crime in India, and the law provides for stringent punishment for
offenders. The Indian Penal Code (IPC) and other special laws contain provisions for
different types of child abuse, including physical abuse, sexual abuse, and child labor. Here

are some of the criminal law provisions for child abuse in India:

1. Section 75 of the Juvenile Justice (Care and Protection of Children) Act, 2015 This
section deals with the use of a child for vending, peddling, carrying, or supplying any
intoxicating liquor, narcotic drug or psychotropic substance, or any other substance
prohibited under the law. The punishment for this offense is imprisonment for a term
of not less than seven years, which may extend to ten years, and a fine of not less than

one lakh rupees.

** The Convention on the Rights of the Child, https://www.unicef-
irc.org/portfolios/general_comments/CRC.C.GC.13_en.doc.html (last visited May 10, 2023).
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. Section 23 of the Juvenile Justice (Care and Protection of Children) Act, 2015 This
section deals with cruelty to a child, which includes any act that causes mental or
physical harm to a child. The punishment for this offense is imprisonment for a term
of up to three years and a fine.

. Section 324 of the Indian Penal Code (IPC) This section deals with causing hurt by
means of dangerous weapons or means. If the victim is a child, the punishment for

this offense is imprisonment for a term of up to seven years and a fine.

. Section 354 of the Indian Penal Code (IPC) This section deals with assault or criminal
force against a woman with the intention of outraging her modesty. If the victim is a
child, the punishment for this offense is imprisonment for a term of up to ten years

and a fine.

. Section 376 of the Indian Penal Code (IPC) This section deals with rape, which
includes sexual intercourse with a child under the age of 18 years. The punishment for
this offense is imprisonment for a term of not less than seven years, which may extend

to imprisonment for life*’.

. Section 366A of the Indian Penal Code (IPC) This section deals with procuration of a
minor girl for the purpose of illicit intercourse. The punishment for this offense is

imprisonment for a term of up to ten years and a fine.

. Section 370 of the Indian Penal Code (IPC) This section deals with trafficking of
persons, including children, for the purpose of exploitation. The punishment for this

offense is imprisonment for a term of up to ten years and a fine.

. Section 374 of the Indian Penal Code (IPC) This section deals with forcing a child to
beg. The punishment for this offense is imprisonment for a term of up to three years
and a fine.

Apart from these provisions, there are other laws such as the Protection of Children from
Sexual Offences (POCSO) Act, 2012, the Child Labour (Prohibition and Regulation) Act,
1986, and the Bonded Labour System (Abolition) Act, 1976, which provide for specific

criminal law provisions for different forms of child abuse.

*1|PC Section 376 - Punishment for rape, A Lawyers Reference, https://devgan.in/ipc/section/376/ (last visited
May 10, 2023).
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In conclusion, the criminal law provisions for child abuse in India are comprehensive and
provide for stringent punishment for offenders. However, there are still challenges in
implementing these laws effectively, such as inadequate reporting and investigation
mechanisms, delays in legal proceedings, and lack of rehabilitation and support for victims. It
is crucial to address these challenges to ensure the effective implementation of the laws and

protection of children from abuse.
3.4.2. Indian Penal Code (IPC)

The Indian Penal Code (IPC) is the primary criminal code of India. It contains several
provisions that deal with child abuse and exploitation. Some of the relevant provisions are as

follows:

e Section 292: This section deals with the sale, distribution, and exhibition of obscene
material, including pornographic material, to minors. The section prohibits the sale,
distribution, or exhibition of any such material to a person who is under the age of 18

years.

e Section 354: This section deals with the assault or criminal force to a woman with the
intent to outrage her modesty. The section was amended in 2013 to include non-

penetrative sexual assault, which includes
3.5. JUVENILE JUSTICE SYSTEM IN INDIA

The Juvenile Justice System in India is a legal framework that aims to protect the rights of
children in conflict with the law and to provide for their rehabilitation and reintegration into
society. The system is governed by the Juvenile Justice (Care and Protection of Children)
Act, 2015, which replaced the Juvenile Justice (Care and Protection of Children) Act, 2000.
This act is based on the principle of restorative justice, which focuses on the rehabilitation
and reintegration of children in conflict with the law into society rather than on punishment.

The Juvenile Justice System in India is based on the following principles:

1. Non-stigmatizing and child-friendly: The system is designed to be non-stigmatizing
and child-friendly, with the aim of providing for the rehabilitation and reintegration of

children into society.
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2. Protection of rights: The system is based on the principle of protecting the rights of
the child, including their right to a fair trial and their right to be treated with dignity

and respect.

3. Best interest of the child: The system is based on the principle of acting in the best
interest of the child, which includes their rehabilitation and reintegration into society.

4. Participation: The system recognizes the importance of the participation of children in

the decision-making process, including in matters affecting their lives.

The Juvenile Justice (Care and Protection of Children) Act, 2015, provides for the
establishment of Juvenile Justice Boards (JJBs) and Child Welfare Committees (CWCs). JIBs
are responsible for determining the nature of the offense committed by a child in conflict with
the law and for deciding on the appropriate course of action. CWCs are responsible for the
care and protection of children in need of care and protection, including children who are

abandoned, orphaned, or have been victims of abuse or exploitation.

The act also provides for the establishment of observation homes and special homes for the
rehabilitation of children in conflict with the law. Observation homes are for children who are
awaiting trial or inquiry, while special homes are for children who have been found to be in
conflict with the law and have been sent for rehabilitation.

Under the Juvenile Justice (Care and Protection of Children) Act, 2015, a child in conflict
with the law is defined as a person who is alleged to have committed an offense and who has
not completed 18 years of age on the date of the commission of such offense. The act
provides for the rehabilitation and reintegration of children in conflict with the law, with a

focus on their education, vocational training, and counseling.

One of the key features of the Juvenile Justice System in India is the provision for diversion.
Diversion refers to the process of diverting children in conflict with the law away from the
formal criminal justice system and towards rehabilitation and reintegration into society. The
act provides for diversion at various stages of the justice process, including at the pre-trial

stage, during the inquiry, and after the disposal of the case.

42 vikaspedia Domains, https://vikaspedia.in/education/child-rights/living-conditions-in-institutions-for-

children-in-conflict-with-law/objectives-and-approach-of-child-care-institutions (last visited May 10, 2023).
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The Juvenile Justice System in India faces several challenges in its implementation, including
a lack of infrastructure and resources, a lack of awareness and understanding of the system
among stakeholders, and a lack of coordination among the various agencies involved in the

system.

In conclusion, the Juvenile Justice System in India is a comprehensive legal framework that
aims to protect the rights of children in conflict with the law and to provide for their
rehabilitation and reintegration into society. The system is based on the principles of
restorative justice, protection of rights, best interest of the child, and participation. The
system faces several challenges in its implementation, but efforts are being made to address

these challenges and to ensure the effective implementation of the system*.

Another important provision of the JJ Act is the establishment of Juvenile Justice Boards
(JJBs) in every district. JJBs are responsible for determining the age of the child in conflict
with the law, conducting inquiries, and determining the appropriate rehabilitation and
reintegration measures for the child. JJBs are also responsible for overseeing the functioning
of the child welfare committees.

The JJ Act also provides for the establishment of Observation Homes and Special Homes.
Observation Homes are for children who are in conflict with the law and are awaiting trial or
inquiry. Special Homes are for children who are found to have committed an offense and

have been ordered by the JJB to undergo rehabilitation and reintegration measures.

The JJ Act also recognizes the importance of child-friendly procedures in the juvenile justice
system. It mandates that all proceedings under the Act should be conducted in a child-
friendly manner, and that the child should be given the opportunity to participate in the

proceedings and express their views.

However, despite the provisions of the JJ Act, there are several challenges in the
implementation of the juvenile justice system in India. One of the main challenges is the lack
of infrastructure and resources for the effective functioning of the system. There is a shortage
of trained professionals, such as social workers, counselors, and probation officers, who are

essential for the rehabilitation and reintegration of children in conflict with the law.

* Juvenile Justice System In India And Its Approach And Effectiveness For Reform,
https://www.legalserviceindia.com/legal/article-10503-juvenile-justice-system-in-india-and-its-approach-and-
effectiveness-for-reform.html (last visited May 10, 2023).
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Another challenge is the lack of coordination between different stakeholders involved in the
juvenile justice system, such as the police, courts, child welfare committees, and
rehabilitation centers. This lack of coordination often results in delays in the proceedings,
inadequate rehabilitation and reintegration measures, and a lack of accountability for the

actions of different stakeholders.

In conclusion, the JJ Act provides a comprehensive legal framework for the protection and
rehabilitation of children in conflict with the law. However, effective implementation of the
Act requires the allocation of adequate resources and the strengthening of coordination
mechanisms between different stakeholders.

3.6. PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012
(POCSO ACT)

The Protection of Children from Sexual Offences Act, 2012 (POCSO Act) is a landmark
legislation in India aimed at protecting children from sexual offences. It was enacted to
strengthen the legal framework for the protection of children and to provide for the effective

investigation and prosecution of sexual offences against children.

The POCSO Act defines a child as any person below the age of 18 years and includes boys
and girls. It recognizes a range of sexual offences against children, including sexual assault,

sexual harassment, and pornography, and provides for stringent punishment for offenders.
Some of the key provisions of the POCSO Act include:

1. Protection of the Identity of the Child: The POCSO Act mandates the protection of
the identity of the child victim throughout the investigation and trial. This is to

prevent any further trauma or harm to the child and to ensure their safety and privacy.

2. Special Courts: The POCSO Act provides for the establishment of special courts to
exclusively deal with cases of sexual offences against children. These courts are
required to hold the trial in-camera, meaning that the proceedings are not open to the
public.

3. Stringent Punishment: The POCSO Act provides for stringent punishment for
offenders, including imprisonment for a term of not less than 3 years and up to life
imprisonment. It also provides for fines and the possibility of the offender being

placed on a sex offender registry.
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4. Mandatory Reporting: The POCSO Act makes it mandatory for any person who has
information about the commission of a sexual offence against a child to report it to the

police. Failure to do so is punishable by imprisonment and/or fine.

5. Rehabilitation and Support: The POCSO Act mandates the establishment of child
welfare committees to provide for the care and protection of child victims. It also

provides for the rehabilitation and support of victims of sexual offences.

6. Fast-Track Trials: The POCSO Act provides for the expeditious disposal of cases,
with trials required to be completed within one year from the date of filing of the

chargesheet.

Despite the comprehensive legal framework provided by the POCSO Act, there have been

challenges in its implementation. Some of the key challenges include:

1. Lack of Awareness: There is a lack of awareness among the general public, especially
in rural areas, about the POCSO Act and its provisions. This has led to underreporting
of cases of sexual offences against children and a delay in the investigation and

prosecution of such cases™.

2. Inadequate Resources: The effective implementation of the POCSO Act requires
adequate resources, including trained personnel and infrastructure. However, there are
often inadequate resources, especially in rural areas, which can hinder the effective
implementation of the Act.

3. Social Stigma: Victims of sexual offences against children often face social stigma
and discrimination. This can discourage them from reporting the offence and seeking

help and support.

4. Insufficient Rehabilitation and Support: While the POCSO Act mandates the
establishment of child welfare committees to provide for the care and protection of
child victims, the rehabilitation and support provided to victims of sexual offences
have been inadequate. The lack of rehabilitation and support often leads to victims

suffering from long-term physical, psychological, and emotional consequences.

a TNN, ‘Awareness key to curbing Pocso cases in rural areas,” Times Of India, April 7, 2023,
https://timesofindia.indiatimes.com/city/thiruvananthapuram/awareness-key-to-curbing-pocso-cases-in-rural-
areas/articleshow/99310717.cms (last visited May 10, 2023).
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In conclusion, the POCSO Act is a critical legislation in India aimed at protecting children
from sexual offences. However, its effective implementation requires the collaboration of
various stakeholders, including the government, law enforcement agencies, civil society
organizations, and the general public. Adequate resources, awareness-raising initiatives, and
comprehensive rehabilitation and support for victims are essential to ensure the effective

implementation of the POCSO Act and to provide justice to child victims of sexual offences.

The POCSO Act has provisions for the protection of child victims and the punishment of
perpetrators. The Act defines a child as any person below the age of 18 years and lays down
stringent punishment for sexual offences against children. The Act covers a wide range of
sexual offences, including sexual assault, sexual harassment, and pornography involving

children.
The Act has several key provisions, including:

1. Definition of Sexual Offences: The Act provides a comprehensive definition of sexual
offences against children, including sexual assault, sexual harassment, and
pornography involving children. The definition is broad and includes any act that is

sexual in nature and is committed against a child®.

2. Protection of Child Victims: The Act provides for the protection of child victims of
sexual offences by mandating the establishment of Special Juvenile Police Units and
Child Welfare Committees. These units and committees are responsible for ensuring
the safety and protection of child victims and for providing them with medical care,
counselling, and legal assistance.

3. Punishment for Offences: The Act provides for stringent punishment for sexual
offences against children, including imprisonment for life and a fine. The Act also
provides for the establishment of Special Courts to try cases of sexual offences

against children, ensuring that these cases are dealt with expeditiously and effectively.

4. Role of Media: The Act lays down guidelines for the media on reporting cases of
sexual offences against children. The media is prohibited from publishing the identity
of the child victim, and the Act makes it an offence to do so.

*> Gurvinder Kalra &#38; Dinesh Bhugra, Sexual violence against women: Understanding cross-cultural
intersections, 55 Indian Journal of Psychiatry (2013).
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5. Rehabilitation of Victims: The Act provides for the rehabilitation and social
reintegration of child victims of sexual offences. This includes providing them with
medical care, counselling, and legal assistance, as well as support for their education

and vocational training.

The implementation of the POCSO Act has faced several challenges, including the lack of
awareness about the Act, inadequate infrastructure, and the delay in the disposal of cases. The
Act has also been criticized for its failure to address the root causes of sexual offences against

children, such as poverty, lack of education, and gender inequality.

Despite these challenges, the POCSO Act remains a critical legal framework for the
protection of children from sexual offences in India. The Act has led to increased reporting of
cases of sexual offences against children and has raised awareness about the issue. The Act
has also sent a strong message to perpetrators that sexual offences against children will not be

tolerated and will be punished severely.

3.8. CHALLENGES AND WAY FORWARD FOR EFFECTIVE IMPLEMENTATION
OF CHILD PROTECTION LAWS IN INDIA

India has made significant progress in developing a robust legal framework for child
protection. However, the effective implementation of these laws remains a challenge due to
various factors. In this section, we will discuss the challenges faced in the implementation of

child protection laws in India and the way forward to address these challenges.
3.8.1. Inadequate Implementation and Monitoring Mechanisms

One of the significant challenges in the effective implementation of child protection laws in
India is the inadequate implementation and monitoring mechanisms. Although several laws
and policies exist to protect children, their effective implementation is still a challenge due to
the lack of adequate resources and trained personnel. There is a need for a robust monitoring

mechanism to ensure that the laws and policies are implemented effectively.
3.8.2. Lack of Awareness and Sensitization

Another significant challenge in the effective implementation of child protection laws in
India is the lack of awareness and sensitization among stakeholders, including parents,
teachers, and law enforcement agencies. Many people in India are not aware of the various

laws and policies related to child protection, which leads to their ineffective implementation.

53



There is a need for widespread awareness campaigns and sensitization programs to ensure

that people are aware of the laws and policies related to child protection.
3.8.3. Delayed Justice and Low Conviction Rates

Delayed justice and low conviction rates are also significant challenges in the effective
implementation of child protection laws in India. The legal system in India is notorious for its
slow pace, leading to delayed justice for victims of child abuse. Moreover, the low conviction
rates further deter victims from coming forward and reporting the abuse. There is a need for
speedy and efficient justice delivery mechanisms and the strengthening of the investigation

and prosecution machinery.
3.8.4. Inadequate Rehabilitation and Support for Victims

The rehabilitation and support provided to victims of child abuse have been inadequate,
which leads to victims suffering from long-term physical, psychological, and emotional
consequences. The POCSO Act mandates the establishment of child welfare committees to
provide for the care and protection of child victims. However, the rehabilitation and support
provided are often insufficient, leading to victims being left to cope with their trauma on their
own. There is a need for adequate rehabilitation and support mechanisms to be established to

help victims recover from their trauma*.
3.8.5. Socio-cultural Factors

Several socio-cultural factors in India also pose significant challenges in the effective
implementation of child protection laws. In India, children are often seen as the property of
their parents or guardians, which leads to their exploitation and abuse. Additionally, there is a
societal stigma attached to reporting cases of child abuse, leading to victims and their
families being reluctant to report the abuse. There is a need for a shift in societal attitudes
towards children and their rights and for the establishment of a child-friendly environment.

3.8.6. Way Forward

To overcome the challenges faced in the effective implementation of child protection laws in
India, the following steps need to be taken:

% Child Sexual Abuse In India, https://www.legalserviceindia.com/legal/article-4985-child-sexual-abuse-in-
india.html (last visited May 10, 2023).
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3.8.6.1. Strengthening of the Implementation and Monitoring Mechanisms

There is a need for the strengthening of the implementation and monitoring mechanisms to
ensure that the laws and policies related to child protection are implemented effectively. This
can be achieved through the provision of adequate resources, the establishment of a robust

monitoring mechanism, and the training of personnel.
3.8.6.2. Awareness and Sensitization

The lack of awareness and sensitization among stakeholders is a significant challenge in the
effective implementation of child protection laws. There is a need for widespread awareness
campaigns and sensitization programs to ensure that people are aware of the laws and policies

related to child protection®’.

3.8.6.3. Speedy and Efficient Justice Delivery Mechanisms The legal system in India is
notorious for its slow pace, leading to delayed justice for victims

The legal system in India is notorious for its slow pace, leading to delayed justice for victims
of child abuse. The POCSO Act has provisions for speedy trials to ensure timely justice to
victims, but the implementation of these provisions has been inadequate. There is a need to

strengthen the justice delivery mechanisms to ensure speedy and efficient trials.

One way to achieve this is through the use of technology. The use of video conferencing for
recording statements of child victims, conducting hearings, and cross-examinations can help
reduce the time taken for trials. Additionally, the establishment of dedicated courts and
special fast-track courts for child abuse cases can also help speed up the justice delivery

process.

Another way to improve the justice delivery mechanisms is through the training and capacity
building of the judiciary, prosecutors, and other stakeholders. Specialized training on child
rights and child protection laws can help sensitise the judiciary and ensure a child-friendly

approach in dealing with cases of child abuse.

3.8.6.4. Collaboration between Stakeholders

* public Awareness Activities and Programs, Child Welfare Information Gateway,
https://www.childwelfare.gov/topics/preventing/communities/activities-programs/ (last visited May 10,
2023).
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The effective implementation of child protection laws requires collaboration between various
stakeholders, including the government, civil society, law enforcement agencies, and the
judiciary. However, the lack of coordination and collaboration between these stakeholders
has been a major challenge in India.

There is a need to establish mechanisms for regular interaction and collaboration between
stakeholders. Regular meetings and consultations between stakeholders can help identify
gaps and challenges in the implementation of child protection laws and develop effective

solutions.

Additionally, the involvement of civil society organisations, child rights activists, and child
protection experts can help strengthen the implementation of child protection laws. These
stakeholders can provide technical assistance, monitor the implementation of laws, and

advocate for the rights of children.
3.8.6.5. Awareness and Education

One of the major challenges in the implementation of child protection laws in India is the
lack of awareness and education among the general public about child rights and child
protection laws. Many people are unaware of the existence and provisions of child protection
laws and the rights of children.

There is a need to raise awareness about child protection laws and child rights through
various channels, including the media, schools, and community programmes. Education and
training on child protection laws should be included in school curriculums, and community

programmes should be organised to sensitise parents, caregivers, and other stakeholders.

Additionally, the government can play a key role in raising awareness about child protection

laws through mass media campaigns, social media, and other communication channels.

In conclusion, the effective implementation of child protection laws in India requires a multi-
pronged approach that addresses the various challenges and gaps in the existing legal
framework. The government, civil society, law enforcement agencies, and the judiciary must
work collaboratively to strengthen the legal framework and ensure timely justice for child
victims of abuse. The involvement of child rights activists, child protection experts, and other

stakeholders is also crucial in ensuring the effective implementation of child protection laws.
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CHAPTER-4

THE PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT,
2012 (POCSO ACT)

4.1. OVERVIEW AND KEY PROVISIONS OF POCSO ACT

The Protection of Children from Sexual Offences (POCSO) Act, 2012 is a comprehensive
legislation that deals with sexual offenses against children in India. It was enacted to provide
for the protection of children from sexual assault, sexual harassment, and pornography, while
safeguarding the interests of the child at every stage of the judicial process. The POCSO Act
defines a child as any person below the age of eighteen years and provides for stringent
punishments for offenses committed against children. The Act recognizes the special needs of
child victims and provides for their protection, care, and rehabilitation.

Some of the key provisions of the POCSO Act are as follows:

1. Definition of Sexual Offenses: The POCSO Act defines various sexual offenses,
including sexual assault, sexual harassment, and child pornography. Sexual assault
includes penetrative sexual assault, non-penetrative sexual assault, and sexual acts
with a child. Sexual harassment includes making sexually colored remarks, showing
pornography, or any other physical or non-physical conduct of a sexual nature. Child
pornography includes any visual depiction of sexually explicit conduct involving a
child®®,

2. Stringent Punishments: The POCSO Act provides for stringent punishments for
offenses committed against children. Penetrative sexual assault is punishable with
imprisonment of not less than ten years, which may extend to life imprisonment. Non-
penetrative sexual assault is punishable with imprisonment of not less than three
years, which may extend to five years. Sexual harassment and child pornography are
punishable with imprisonment of not less than three years, which may extend to five

years.

*® Contributors to Wikimedia projects, Protection of Children from Sexual Offenses Act, Wikipedia (2023),
https://en.wikipedia.org/wiki/Protection_of_Children_from_Sexual_Offenses_Act (last visited May 10, 2023).
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Special Courts: The POCSO Act mandates the establishment of special courts to try
offenses committed against children. These courts are required to conduct trials in-

camera and without the presence of the public.

Protection of Child Victims: The POCSO Act recognizes the special needs of child
victims and provides for their protection, care, and rehabilitation. It provides for the
appointment of a child-friendly person to assist the child during the trial. The Act also
prohibits the disclosure of the identity of the child victim and provides for the

recording of the statement of the child victim in the presence of a magistrate.

Obligations of Law Enforcement Agencies: The POCSO Act places several
obligations on law enforcement agencies to ensure the protection of children from
sexual offenses. It mandates the registration of complaints of sexual offenses
committed against children and the investigation of such complaints by a police
officer not below the rank of inspector. The Act also requires the police to inform the
child welfare committee of any complaint of sexual offenses committed against a
child®.

Child Welfare Committees: The POCSO Act mandates the establishment of child
welfare committees to provide for the care and protection of child victims. These
committees are required to take steps to ensure the safety, care, and rehabilitation of

child victims.

Prevention of Sexual Offenses: The POCSO Act recognizes the need for prevention of
sexual offenses against children and provides for the establishment of special juvenile
police units to deal with such offenses. The Act also provides for the mandatory
reporting of sexual offenses committed against children by persons in authority,

including doctors, teachers, and members of the staff of child care institutions.

In conclusion, the POCSO Act is a comprehensive legislation that provides for the protection

of children from sexual offenses in India. The Act recognizes the special needs of child

victims and provides for their protection, care, and rehabilitation. The POCSO Act imposes

stringent punishments for offenses committed against children and places several obligations

on law enforcement agencies to ensure the protection of children from sexual offenses.

* protection Of Children From Sexual Abuses: Decoding The POCSO Act,
https://legalserviceindia.com/legal/article-8225-protection-of-children-from-sexual-abuses-decoding-the-
pocso-act.html (last visited May 10, 2023).

58



Section 5 of the POCSO Act provides for the punishment of aggravated penetrative sexual
assault, which includes sexual assault by a person in a position of trust or authority or by a
relative of the child victim. The punishment for aggravated penetrative sexual assault is
imprisonment for a term of not less than ten years and may extend to imprisonment for life,

along with a fine.

Section 6 of the POCSO Act deals with punishment for sexual assault on a child below
twelve years of age. The punishment for such an offense is imprisonment for a term of not

less than twenty years and may extend to imprisonment for life, along with a fine.

Section 7 of the POCSO Act deals with punishment for sexual assault on a child between the
ages of twelve and sixteen years. The punishment for such an offense is imprisonment for a
term of not less than ten years and may extend to imprisonment for life, along with a fine.

Section 9 of the POCSO Act provides for punishment for using a child for pornographic
purposes. The punishment for such an offense is imprisonment for a term of not less than five

years and may extend to imprisonment for life, along with a fine.

Section 10 of the POCSO Act deals with punishment for the aggravated form of using a child
for pornographic purposes, which includes using a child for pornographic purposes for
commercial purposes or by a person in a position of trust or authority or by a relative of the
child victim. The punishment for such an offense is imprisonment for a term of not less than

ten years and may extend to imprisonment for life, along with a fine.

Section 11 of the POCSO Act deals with punishment for the offense of sexual harassment of
a child. The punishment for such an offense is imprisonment for a term of three to five years,

along with a fine.

Section 13 of the POCSO Act provides for the establishment of special courts for the speedy
trial of offenses under the Act. The Act also provides for the appointment of special public
prosecutors for conducting the cases before these special courts.

Overall, the POCSO Act provides a strong legal framework for the protection of children
from sexual offenses and provides severe punishment for those who commit such offenses.
The Act also ensures the speedy trial of cases and provides for the establishment of special

courts and special public prosecutors for the effective implementation of the law.
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4.2. SCOPE AND APPLICABILITY OF POCSO ACT IN INDIA

The Protection of Children from Sexual Offences (POCSO) Act, 2012 is a comprehensive
legislation that aims to protect children from sexual abuse, exploitation, and harassment. The
act is applicable to all children under the age of 18 years and covers a wide range of sexual
offences against children, including sexual assault, sexual harassment, and pornography.

The POCSO Act defines a "child" as any person under the age of eighteen years, and "sexual
assault” as any sexual act with a child that is non-consensual, or involves coercion, or the use
of force. The act also defines "sexual harassment” as any unwelcome physical contact or
advances or a demand or request for sexual favours, or any sexually coloured remarks, and

"child pornography" as any visual depiction of sexually explicit conduct involving a child.

The act applies to both boys and girls and is not limited to cases where the perpetrator is a
male. The POCSO Act also provides for stringent punishment for offenders, including
imprisonment for life and fines, and sets up special courts for the speedy trial of cases related

to sexual offences against children®.

The act also has a provision for mandatory reporting of sexual offences against children,
making it mandatory for any person aware of such an offence to report it to the police or the
special juvenile police unit or the local child welfare committee. Failure to report such

offences can result in imprisonment for up to six months or a fine.

The POCSO Act has extraterritorial jurisdiction, which means that it applies to any sexual
offence against a child committed by a person of any nationality, within or outside India,

provided that the offence is committed against an Indian child.

In conclusion, the POCSO Act is a crucial legislation that seeks to protect children from
sexual offences and has a broad scope and applicability. The act provides for stringent
punishment for offenders and has provisions for mandatory reporting of sexual offences
against children. Its extraterritorial jurisdiction ensures that offenders cannot evade

punishment by committing crimes against children outside India.

0 vikaspedia Domains, https://vikaspedia.in/education/policies-and-schemes/protection-of-children-from-

sexual-offences-act (last visited May 10, 2023).
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The POCSO Act applies to all children below the age of 18 years and covers a wide range of
sexual offenses, including penetrative and non-penetrative assault, sexual harassment, and
pornography. The Act is applicable to both girls and boys and recognizes that boys are also
vulnerable to sexual abuse. The Act provides for stringent punishment for offenders,
including imprisonment for a term not less than three years, which can extend to life
imprisonment, and fine. The punishment for repeat offenders is even more severe, with

imprisonment for life or death.

The Act has extraterritorial jurisdiction, which means that it can be applied to offenses
committed outside India by a person who is a citizen of India or by an Indian resident. The
Act also has provisions for special courts to ensure speedy trials and for the protection of

victims, witnesses, and their identities.

Furthermore, the POCSO Act also places a legal obligation on the government to undertake
programs and initiatives for the prevention of child sexual abuse and the rehabilitation of
victims. The Act mandates the establishment of a special fund for the implementation of
these programs.

In conclusion, the POCSO Act is a comprehensive legal framework that provides for the
protection of children from sexual offenses. It has a wide scope and applicability and
recognizes the vulnerability of both girls and boys to sexual abuse. The Act provides for
stringent punishment for offenders and has provisions for special courts and victim

protection.
4.3. OFFENCES COVERED UNDER POCSO ACT

The Protection of Children from Sexual Offences Act, 2012 (POCSO Act) defines several
sexual offences committed against children and provides for their protection. The offences

covered under the POCSO Act are as follows:

1. Penetrative Sexual Assault: Section 3 of the POCSO Act defines Penetrative Sexual
Assault as sexual intercourse with a child, or insertion of any object or body part into
a child's genitals, anus, or mouth. The minimum punishment for this offence is
rigorous imprisonment for a term of ten years, which may extend to life

imprisonment, and fine.
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. Aggravated Penetrative Sexual Assault: Section 5 of the POCSO Act defines
Aggravated Penetrative Sexual Assault as an act of penetrative sexual assault with a
child who is under twelve years of age or a child with a disability. The minimum
punishment for this offence is rigorous imprisonment for a term of twenty years,

which may extend to life imprisonment and fine.

. Sexual Assault: Section 7 of the POCSO Act defines Sexual Assault as sexual contact

with a child, including touching of the child's genitals, anus, or breast or making a
child touch the offender's genitals, anus, or breast. The minimum punishment for this
offence is rigorous imprisonment for a term of three years, which may extend to five

years and fine.

. Aggravated Sexual Assault: Section 9 of the POCSO Act defines Aggravated Sexual
Assault as an act of sexual assault with a child who is under twelve years of age or a
child with a disability. The minimum punishment for this offence is rigorous

imprisonment for a term of five years, which may extend to seven years and fine.

. Sexual Harassment of a Child: Section 11 of the POCSO Act defines Sexual

Harassment of a Child as the use of words, gestures, or acts that are intended to or
likely to offend or harass a child sexually. The minimum punishment for this offence
is rigorous imprisonment for a term of three years, which may extend to five years

and fine.

Use of Child for Pornographic Purposes: Section 14 of the POCSO Act defines the
Use of Child for Pornographic Purposes as the use of a child for the purpose of
creating pornography or any visual depiction of sexually explicit conduct involving a
child. The minimum punishment for this offence is rigorous imprisonment for a term

of five years, which may extend to seven years and fine.

. Aggravated Sexual Assault on a Child: Section 9 of the POCSO Act defines
Aggravated Sexual Assault on a Child as an act of sexual assault with a child who is
under twelve years of age or a child with a disability. The minimum punishment for
this offence is rigorous imprisonment for a term of five years, which may extend to

seven years and fine.

. Sexual Exploitation of a Child: Section 15 of the POCSO Act defines Sexual

Exploitation of a Child as the use of a child for the purpose of any sexual act,
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10.

including prostitution or for any other purpose. The minimum punishment for this
offence is rigorous imprisonment for a term of five years, which may extend to seven

years and fine.

Producing, Directing or Creating Pornographic Material Involving a Child: Section 16
of the POCSO Act defines the act of producing, directing or creating pornographic
material involving a child as an offence. The minimum punishment for this offence is
rigorous imprisonment for a term of five years, which may extend to seven years and

fine.

Punishment for Repeat Offences: Section 42 of the POCSO Act provides that if a
person is convicted for a second or subsequent offence under the Act, the punishment

for such offence shall be rigorous imprisonment

4.4. PUNISHMENT AND PENALTIES FOR OFFENCES UNDER POCSO ACT

The Protection of Children from Sexual Offences (POCSO) Act, 2012, is a comprehensive

law that aims to protect children from sexual offences. The Act provides for stringent

punishment and penalties for various offences committed against children.

Under the POCSO Act, the punishment and penalties for offences vary depending on the

severity and nature of the offence. The Act categorizes offences into three categories, namely,

penetrative sexual assault, aggravated sexual assault, and sexual harassment.

1.

2.

Penetrative Sexual Assault: Penetrative sexual assault is the most severe offence
under the POCSO Act, and it is punishable with imprisonment for a term of not less
than 10 years, which may extend to life imprisonment, and a fine. In case the victim is
under the age of 16 years, the minimum punishment is 20 years of imprisonment and
may extend to imprisonment for the remainder of the offender's natural life, with a
fine ™ . The Act also provides for the death penalty in certain aggravated
circumstances, such as if the offence is committed after the offender has previously

been convicted of a similar offence.

Aggravated Sexual Assault: Aggravated sexual assault is punishable with

imprisonment for a term of not less than 5 years, which may extend to 7 years, and a

51

vikaspedia Domains, https://vikaspedia.in/education/policies-and-schemes/protection-of-children-from-

sexual-offences-act (last visited May 10, 2023).
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fine. If the victim is under the age of 16 years, the punishment is imprisonment for a
term of not less than 7 years, which may extend to imprisonment for the remainder of

the offender's natural life, with a fine.

3. Sexual Harassment: Sexual harassment under the POCSO Act is punishable with
imprisonment for a term of not less than 3 years, which may extend to 5 years, and a

fine.

Apart from the above, the POCSO Act also provides for punishment and penalties for other
offences, such as the use of a child for pornographic purposes, abetment of an offence, and
failure to report an offence. The Act provides for imprisonment for a term of not less than 5
years, which may extend to 10 years, and a fine for the use of a child for pornographic
purposes. Abetment of an offence under the POCSO Act is punishable with imprisonment for
a term of not less than 3 years, which may extend to 5 years, and a fine. Failure to report an

offence is punishable with imprisonment for a term of 6 months or a fine, or both®>,

In addition to the above, the POCSO Act also provides for the establishment of special courts
for the speedy trial of cases under the Act. The Act also provides for the appointment of

special public prosecutors for the prosecution of cases under the Act.

In conclusion, the POCSO Act, 2012, provides for stringent punishment and penalties for
various offences committed against children. The Act aims to protect children from sexual
offences and provides for speedy trial of cases under the Act. The Act also provides for the
establishment of special courts and the appointment of special public prosecutors for the
prosecution of cases under the Act.

Furthermore, the POCSO Act has also prescribed punishments for abetment of an offence
under the act. Anyone who aids, abets, counsels or procures the commission of a sexual

offence against a child will be punished with the same punishment as the actual offender.

The POCSO Act also takes into account the severity of the offence committed and has
provisions for enhanced punishment for certain offences. For example, if the offence
committed under the act results in the death of the victim, the offender can be punished with

life imprisonment or death. Additionally, if the offence is committed by a person in a position

> Sneha Mahawar, POCSO Act : everything you need to know, iPleaders (2022),
https://blog.ipleaders.in/pocso-act-everything-you-need-to-know/ (last visited May 10, 2023).
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of trust or authority, such as a public servant or a member of the security forces, the

punishment can be enhanced.

In addition to these punishments, the POCSO Act also provides for mandatory payment of
compensation to the victim by the offender. The amount of compensation is to be determined
by the court, taking into account the loss and trauma suffered by the victim. The Act also
provides for the establishment of a fund for the purpose of providing compensation to victims

of sexual offences.

It is important to note that the POCSO Act has a strict liability clause, which means that the
intent of the offender is not relevant in determining guilt. If an offence has been committed,
the offender will be held liable, regardless of whether the offence was committed
intentionally or unintentionally. This provision ensures that perpetrators cannot escape

liability by claiming that they did not intend to commit the offence.

Overall, the POCSO Act provides for stringent punishment and penalties for offences
committed against children, and also includes provisions for compensation to victims. The
Act has been instrumental in increasing awareness about child sexual abuse in India and has

helped in bringing perpetrators to justice.

45. PROCEDURES AND MECHANISMS FOR INVESTIGATION AND TRIAL
UNDER POCSO ACT

The Protection of Children from Sexual Offences (POCSO) Act, 2012, provides for special
procedures and mechanisms for the investigation, trial, and punishment of offences against
children. The Act recognizes the need for a child-friendly approach to ensure that the child is
not traumatized during the investigation and trial. This section will discuss the various
procedures and mechanisms provided under the POCSO Act for the investigation and trial of

offences against children.
4.5.1. Child-friendly Procedures

The POCSO Act mandates that all procedures for the investigation and trial of offences under
the Act should be child-friendly. This includes the recording of the victim's statement, the
conduct of the trial, and the provision of support and assistance to the child victim. The Act
recognizes that the child may be traumatized by the investigative and trial process and

requires that all efforts be made to minimize the trauma and distress caused to the child.
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4.5.2. Recording of the Statement

The POCSO Act provides for the recording of the victim's statement in the presence of a
child welfare officer or any other person of the child's choice. The statement must be
recorded as soon as possible after the offence is reported, and the child must be examined by
a medical practitioner to determine the extent of any physical or psychological injury.

The statement must be recorded in a child-friendly manner, and the child must be given the
opportunity to narrate the incident in their own words. The statement must be recorded in the
language the child understands, and if the child is unable to speak, it may be recorded in the

form of drawings or sketches.
4.5.3. Special Courts

The POCSO Act provides for the establishment of special courts for the trial of offences
against children. The special courts must be presided over by a woman judge or magistrate
and must have a child psychologist or social worker as an advisor®.

The special courts are required to conduct the trial in a child-friendly manner, and all efforts
must be made to ensure that the child is not re-traumatized during the trial. The special courts

must also take into consideration the best interests of the child while awarding the sentence.
4.5.4. Protection of the Identity of the Child

The POCSO Act provides for the protection of the identity of the child victim. The Act
prohibits the publication of the identity of the child in any form of media, including print,
electronic, or social media. The POCSO Act also provides for the use of pseudonyms or
initials to protect the identity of the child in court proceedings.

4.5.5. Support and Assistance to the Child Victim

The POCSO Act provides for the provision of support and assistance to the child victim
during the investigation and trial process. The Act mandates the establishment of special cells
or designated officers in the police and the courts to provide support and assistance to the

child victim.

>3 Swagata Raha, Procedural Compliance of Special Courts with the POCSO Act, 2012, Implementation of the
POCSO Act, 2012 by Speclal Courts: Challenges and Issues (2018).
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The special cells or designated officers are required to ensure that the child victim is provided
with medical, legal, and psychological assistance. The Act also provides for the provision of

compensation to the child victim to cover the cost of medical treatment and rehabilitation.
4.5.6. Time-bound Trials

The POCSO Act mandates that the trial of offences under the Act must be completed within
one year from the date of filing of the charge sheet. The Act recognizes the need for speedy

trials to ensure that the child is not traumatized by the trial process for an extended period.

In conclusion, the POCSO Act provides for special procedures and mechanisms for the
investigation, trial, and punishment of offences against children. The Act recognizes the need
for a child-friendly approach and mandates the provision of support and assistance to the
child victim throughout the legal process. The designated special courts, child-friendly
procedures, and the requirement for a speedy trial help ensure justice for the victims and

discourage perpetrators from committing such heinous crimes™*.

However, there are challenges in the implementation of the procedures and mechanisms
outlined in the Act. Lack of awareness among law enforcement officials, inadequate training,
and the absence of specialized courts in some areas can lead to delayed justice and inadequate
support for victims. The judiciary must work towards improving the implementation of the

POCSO Act and provide timely justice to the victims.

Overall, the POCSO Act is a crucial legislation for the protection of children from sexual
abuse and exploitation in India. Its provisions, when implemented effectively, can help

prevent such heinous crimes and provide justice to the victims.

4.6. SPECIAL MEASURES FOR WITNESS PROTECTION AND VICTIM
REHABILITATION UNDER POCSO ACT

The Protection of Children from Sexual Offences (POCSO) Act, 2012 not only provides for
stringent punishment for offences against children but also includes provisions for the
protection of victims and witnesses of such crimes. The Act recognizes the vulnerability of

child victims and witnesses and seeks to provide them with adequate support and

>* Sneha Mahawar, POCSO Act : everything you need to know, iPleaders (2022),
https://blog.ipleaders.in/pocso-act-everything-you-need-to-know/ (last visited May 10, 2023).
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rehabilitation. In this section, we will discuss the special measures for witness protection and
victim rehabilitation under the POCSO Act.

4.6.1. Witness Protection

Witness protection is crucial in cases of sexual offences against children, as witnesses are
often children themselves, and they may be subjected to intimidation or harassment by the
accused or their associates. The POCSO Act recognizes the need for witness protection and

provides for the following measures:
4.6.1.1. Recording of Statement

Section 24 of the POCSO Act provides for the recording of the statement of a child victim or
witness by a Magistrate or a police officer not below the rank of a sub-inspector in the
presence of the child's parents or guardians, or any other person in whom the child has trust
or confidence. The statement can be recorded in the language that the child understands and
can communicate in, and the child can give the statement in any manner that they are

comfortable with, such as through drawings or gestures.
4.6.1.2. In-camera Proceedings

Section 327 of the Code of Criminal Procedure, 1973, provides for the holding of in-camera
proceedings in cases involving sexual offences against children. The POCSO Act mandates
the use of this provision and requires that the trial be held in-camera and not in an open court.
The court can also prohibit the publication of the name or any matter that may lead to the
identification of the child victim or witness.

4.6.1.3. Identity Protection

Section 39 of the POCSO Act provides for the protection of the identity of the child victim or
witness. The Act mandates that any information that may lead to the identification of the
child victim or witness, such as their name, address, school, or any other particulars, should
not be disclosed or published in any manner. Any person who contravenes this provision can

be punished with imprisonment for up to six months and a fine.
4.6.1.4. Witness Protection Scheme

The Government of India has also introduced a Witness Protection Scheme (WPS) to provide

for the protection of witnesses in criminal trials, including cases of sexual offences against
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children. The WPS provides for various measures, such as identity protection, change of
identity and relocation, and security arrangements, to ensure the safety and security of
witnesses. The WPS is implemented by the National Legal Services Authority (NALSA) and
is available to witnesses in all criminal cases, including cases under the POCSO Act.

4.6.2. Victim Rehabilitation

Victim rehabilitation is an essential aspect of the POCSO Act, as child victims of sexual
offences may suffer from long-term physical, psychological, and emotional consequences.
The Act recognizes the need for victim rehabilitation and provides for the following

measures:
4.6.2.1. Support Person

Section 38 of the POCSO Act provides for the appointment of a support person to assist the
child victim throughout the investigation and trial. The support person can be a relative,
friend, or any other person in whom the child has trust or confidence. The support person can
be present during the recording of the child's statement and can also accompany the child to

court.
4.6.2.2. Medical Examination and Treatment

Under the POCSO Act, medical examination and treatment are crucial components of victim
rehabilitation. The Act mandates that the victim be examined by a medical practitioner within
24 hours of receiving information about the offence. The medical examination must be
conducted in the presence of a parent or guardian of the child, or in the presence of another
person in whom the child has trust or confidence. The examination must be conducted with

utmost care and sensitivity to ensure that the child is not further traumatized®”.

The medical examination should include a physical examination of the child's body,
including any areas of injury or trauma. The examination should also include a psychological
evaluation of the child's mental state and emotional well-being. If the medical examination
reveals any injuries or signs of abuse, the medical practitioner must report it to the police

immediately.

> https://www.sndlegalassociates.com/post/medical-examination-of-victim-and-accused-in-case-of-rape (last
visited May 10, 2023).

69



The POCSO Act also provides for the medical treatment of the victim. The victim is entitled

to free medical treatment at any hospital or medical facility designated by the state

government. The victim is also entitled to counseling services to address the emotional

trauma and psychological impact of the abuse.

4.6.2.3. Witness Protection

Witness protection is an essential component of victim rehabilitation under the POCSO Act.

The Act recognizes that witnesses, particularly child witnesses, may be vulnerable to threats,

intimidation, and harm. To ensure that witnesses are protected, the Act provides for various

measures, such as:

1.

In-camera proceedings: The POCSO Act mandates that all proceedings under the Act
must be conducted in-camera, which means that they are held in private and not open
to the public. This is done to protect the identity of the child victim and to prevent

further trauma to the child®.

Restriction on publishing information: The POCSO Act prohibits the publication of
any information that may lead to the identification of the child victim or the
witnesses. This includes the name, address, photograph, or any other details that may
reveal the identity of the child victim or witnesses.

Use of technology: The POCSO Act allows for the use of technology to record the
statement of the child victim or witness. The statement can be recorded using audio or
video recording devices, and it can be used as evidence during the trial. This reduces

the need for the child to appear in court and reduces the risk of intimidation or harm.

Protection order: The POCSO Act provides for the issuance of protection orders to
ensure the safety and security of the child victim and witnesses. The protection order
may include measures such as restraining orders, prohibiting the accused from
approaching or communicating with the victim or witnesses, and providing security to

the victim and witnesses.

*® Bhumika Indulia, SC issues directions for protection of identity of victims of rape and sexual offences; need
for victim friendly trial stressed upon, SCC Blog (2018), https://www.scconline.com/blog/post/2018/12/12/sc-
issues-directions-for-protection-of-identity-of-victims-of-rape-and-sexual-offences-need-for-victim-friendly-
trial-stressed-upon/ (last visited May 10, 2023).
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5. Witness assistance: The POCSO Act mandates the provision of assistance and support
to child witnesses during the trial. This includes the provision of a support person,
who can be a parent, guardian, or any other person in whom the child has trust or
confidence. The support person can accompany the child during the trial and provide

emotional support and comfort.

In conclusion, victim rehabilitation is a crucial aspect of the POCSO Act. The Act provides
for various measures to ensure that child victims receive proper medical treatment,
counseling, and support. The Act also provides for witness protection to ensure the safety and
security of child witnesses. These measures are necessary to ensure that child victims and
witnesses are not further traumatized by the legal process and to ensure that they receive

justice.
4.7. CHALLENGES IN IMPLEMENTING POCSO ACT IN INDIA

The POCSO Act has been instrumental in strengthening the legal framework for the
protection of children from sexual abuse in India. However, the implementation of the Act

faces several challenges, which hinder its effectiveness. Some of the major challenges are:
4.7.1. Delayed Investigation and Trial

One of the most significant challenges in the implementation of the POCSO Act is the
delayed investigation and trial of cases. The Act mandates that the investigation of cases
should be completed within 15 days of receiving the complaint, and the trial should be
completed within a year. However, due to various reasons, such as the shortage of resources
and staff, lack of specialized courts, and lengthy legal procedures, the investigation and trial
of cases under the Act often get delayed. This delay not only affects the timely delivery of

justice but also causes trauma to the child victim and their families.
4.7.2. Underreporting of Cases

Another challenge in the implementation of the POCSO Act is the underreporting of cases of
child sexual abuse. Due to social stigma, fear of retaliation, and lack of awareness, many
cases of child sexual abuse go unreported. This makes it difficult for the authorities to take

appropriate action and provide justice to the victims.

4.7.3. Lack of Sensitization and Training
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The implementation of the POCSO Act requires the sensitization and training of various
stakeholders, such as law enforcement agencies, medical professionals, and social workers.
However, the lack of adequate sensitization and training hinders the effective implementation
of the Act. For instance, in many cases, the police fail to register FIRs or collect proper
evidence due to a lack of understanding of the provisions of the Act. Similarly, medical
professionals may fail to provide adequate medical care to the victim due to a lack of

understanding of the specific medical protocols under the Act.
4.7.4. Inadequate Rehabilitation and Support Services

The POCSO Act mandates the provision of rehabilitation and support services to the child
victim and their families. However, the availability and quality of these services are
inadequate, especially in rural areas. This not only affects the physical and emotional well-
being of the child victim but also hinders their ability to cope with the trauma of the abuse

and return to a normal life.
4.7.5. Lack of Awareness and Education

The POCSO Act mandates the promotion of awareness and education on child sexual abuse
and the rights of the child victim. However, the lack of adequate awareness and education on
these issues hinders the effective implementation of the Act. For instance, many parents and
caregivers may not be aware of the signs and symptoms of child sexual abuse or the

importance of reporting such cases®".

4.8. WAY FORWARD FOR EFFECTIVE IMPLEMENTATION OF POCSO ACT IN
INDIA WITH ACTS AND LAWS ABOUT 2000 WORDS

The POCSO Act is an important legislation for protecting children from sexual abuse and
exploitation. However, its implementation in India faces various challenges. To effectively

implement the Act, the following measures can be taken:
4.8.1. Strengthening the Criminal Justice System

The criminal justice system in India needs to be strengthened to ensure timely investigation,
trial, and punishment of offenders under the POCSO Act. This can be achieved by increasing

the number of specialized POCSO courts and appointing dedicated prosecutors and judges for

> Implementation Issues with the POCSO Act, Drishti IAS, https://www.drishtiias.com/daily-updates/daily-
news-editorials/implementation-issues-with-the-pocso-act (last visited May 10, 2023).

72



POCSO cases. Additionally, the police should be trained in child-friendly investigation

techniques and given the necessary resources to carry out effective investigations.
4.8.2. Increasing Awareness and Sensitization

One of the key challenges in implementing the POCSO Act is the lack of awareness and
sensitization among stakeholders, including children, parents, teachers, and the general
public. There is a need to increase awareness and sensitization about the Act and its
provisions through various mediums such as public campaigns, social media, and education

and training programs for children and adults.
4.8.3. Strengthening Child Protection Mechanisms

The POCSO Act provides for the establishment of Special Juvenile Police Units (SJPU) and
Child Welfare Committees (CWC) at the district level. However, the implementation of these
provisions has been slow and uneven across the country. There is a need to strengthen child
protection mechanisms at the grassroots level by providing adequate resources, training, and
support to SJPU and CWC?®,

4.8.4. Strengthening Victim Support Mechanisms

Victim support mechanisms play a crucial role in the effective implementation of the POCSO
Act. There is a need to provide comprehensive support to child victims of sexual abuse,
including medical and psychological care, legal assistance, and rehabilitation services. The
government should also ensure that child victims are not re-victimized during the

investigation and trial process.
4.8.5. Strengthening International Cooperation

The POCSO Act is applicable to Indian citizens and residents as well as foreigners residing in
India. However, the investigation and prosecution of offences committed by foreigners can be
challenging due to jurisdictional issues and lack of cooperation from other countries. There is
a need to strengthen international cooperation to effectively investigate and prosecute such

cases.

4.8.6. Use of Technology

*8 Child Welfare Police Officers to be Appointed, Drishti IAS, https://www.drishtiias.com/daily-updates/daily-
news-analysis/child-welfare-police-officers-to-be-appointed (last visited May 10, 2023).
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The use of technology can play a vital role in the effective implementation of the POCSO
Act. Technology can be used to collect evidence, monitor the progress of investigations, and
provide support and assistance to child victims. The government should explore the use of
technology in the implementation of the Act.

4.8.7. Strengthening Research and Data Collection

There is a need to strengthen research and data collection on child sexual abuse and
exploitation in India. This can be achieved by conducting comprehensive studies on the
prevalence and nature of the problem and using the data to inform policy and programmatic

interventions.

In conclusion, the effective implementation of the POCSO Act requires a multi-sectoral
approach that addresses the challenges faced by the criminal justice system, child protection
mechanisms, and victim support mechanisms. The measures outlined above can help in
strengthening the implementation of the Act and ensure the protection of children from

sexual abuse and exploitation.
4.8.3. Capacity Building and Sensitization of Stakeholders

One of the key challenges in the effective implementation of the POCSO Act is the lack of
awareness and sensitivity among stakeholders. This includes law enforcement officials,
lawyers, judges, and other professionals involved in the justice delivery system. There is a
need for continuous capacity building and sensitization programs to be conducted for these
stakeholders to ensure that they are aware of the provisions of the Act and are able to

effectively implement them.

Training programs should focus on a child-friendly approach, sensitivity to the needs of child
victims, and the importance of timely and efficient investigations and trials. It is also
important to sensitize these stakeholders about the long-term impact of sexual abuse on

children and the need for rehabilitation and support services.
4.8.4. Strengthening Support Services for Victims

The POCSO Act recognizes the need for support and rehabilitation services for child victims
of sexual offences. However, the implementation of these services has been inadequate.
There is a need to strengthen the existing support services and establish new ones, including

counseling, medical and legal aid, and vocational training.
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These services should be provided in a child-friendly and gender-sensitive manner, with a
focus on the needs of the child victim. There is also a need for the provision of specialized

services for children with disabilities, who may require additional support.
4.8.5. Strengthening the Criminal Justice System

The criminal justice system in India is burdened with a large backlog of cases, which often
leads to delayed justice for victims. There is a need to strengthen the criminal justice system,
including the police, prosecution, and judiciary, to ensure timely and efficient investigations

and trials.

This can be achieved through the provision of adequate resources, including personnel,
equipment, and training. It is also important to ensure that the justice delivery system is child-

friendly, with a focus on the needs and rights of child victims.
4.8.6. Strengthening Coordination among Stakeholders

Effective implementation of the POCSO Act requires the coordination of various
stakeholders, including law enforcement officials, child protection agencies, and other
support services. There is a need to strengthen coordination among these stakeholders to

ensure that child victims receive the support and protection they need*®.

This can be achieved through the establishment of a coordinated response mechanism, which
involves regular meetings and information sharing among stakeholders. There is also a need
for the development of standard operating procedures to guide the response of various
stakeholders in cases of sexual offences against children.

In conclusion, the POCSO Act is a comprehensive legal framework that provides for the
protection of children from sexual offences. However, its effective implementation requires a
coordinated effort by various stakeholders, including the government, civil society, and the
private sector. There is a need to strengthen support services for victims, sensitize
stakeholders, and strengthen the criminal justice system to ensure that child victims of sexual

offences receive timely justice and support.

9 Implementation Issues with the POCSO Act, Drishti IAS, https://www.drishtiias.com/daily-updates/daily-
news-editorials/implementation-issues-with-the-pocso-act (last visited May 10, 2023).
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CHAPTER-5

ANALYSIS OF THE POCSO ACT

5.1. EFFECTIVENESS OF POCSO ACT IN PROTECTING CHILDREN FROM
SEXUAL OFFENCES

The Protection of Children from Sexual Offences (POCSO) Act, 2012 is a crucial legislation
in India aimed at protecting children from sexual offences. The Act provides for the
establishment of special courts for the speedy trial of cases and the appointment of special
public prosecutors to handle cases under the Act. It also recognizes the need for a child-
friendly approach during the investigation, trial, and punishment of offences against children.

Since the implementation of the POCSO Act, there has been a significant increase in the
reporting of cases of sexual offences against children. According to the National Crime
Records Bureau (NCRB) data, the number of reported cases of child sexual abuse increased
from 8,904 in 2012 to 94,753 in 2019. This increase in reporting can be attributed to the
awareness generated by the Act and the strict punishment it prescribes for the offenders.

The POCSO Act has also contributed to the improved investigation and prosecution of cases
of sexual offences against children. The Act mandates the completion of the investigation
within 30 days and the trial within one year, which has led to faster delivery of justice. The
Act also provides for the recording of the statement of the child victim in the presence of a
child psychologist or social worker, ensuring that the child is not re-traumatized during the

trial process®.

Furthermore, the POCSO Act has strengthened the legal framework for the protection of
children from sexual offences. The Act prescribes stringent punishment for the offenders,
including the death penalty in cases of aggravated sexual assault, and mandates the
compensation of the victim. The Act also recognizes the need for the rehabilitation of the

child victim and provides for their immediate medical examination and treatment.

However, there are still several challenges in the effective implementation of the POCSO
Act. One of the major challenges is the lack of awareness and sensitization among the

% Esha Roy, 10 years of POCSO: An analysis of India’s landmark child abuse law, The Indian Express, November
18, 2022, https://indianexpress.com/article/explained/explained-law/10-years-of-pocso-an-analysis-of-indias-
landmark-child-abuse-law-8276030/ (last visited May 10, 2023).
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stakeholders, including the police, judiciary, and the general public. The lack of awareness
often leads to improper handling of cases, resulting in the acquittal of the offenders. There is
a need for continuous training and sensitization of the stakeholders to ensure effective
implementation of the Act.

Another challenge is the delay in the investigation and trial process. Despite the mandates of
the Act, there have been cases of delay in the investigation and trial of cases under the Act,
leading to delayed justice for the victims. There is a need for the strict implementation of the

timelines prescribed under the Act to ensure speedy justice.

The POCSO Act also faces the challenge of inadequate infrastructure and resources. The Act
mandates the establishment of special courts for the trial of cases under the Act, but the lack
of adequate infrastructure and resources often leads to delay in the functioning of these
courts. There is a need for the provision of adequate resources and infrastructure to ensure

effective implementation of the Act.

In conclusion, the POCSO Act has been effective in protecting children from sexual offences
by providing for stringent punishment for the offenders, establishing special courts for the
speedy trial of cases, and recognizing the need for a child-friendly approach during the
investigation, trial, and punishment of offences against children. However, there are still
several challenges in the effective implementation of the Act, including the lack of awareness
and sensitization among stakeholders, delay in the investigation and trial process, and
inadequate infrastructure and resources. There is a need for continuous efforts to address
these challenges and ensure effective implementation of the POCSO Act for the protection of

children from sexual offences.

Overall, the POCSO Act has been effective in protecting children from sexual offences to
some extent. The Act provides a comprehensive legal framework for the investigation, trial,
and punishment of offences against children, and mandates the provision of support and
assistance to child victims. Since its enactment, there has been an increase in the number of

cases registered and convictions secured under the Act.

However, there are still several challenges in effectively implementing the POCSO Act. One
of the major challenges is the lack of awareness and sensitization among the general public,

law enforcement agencies, and the judiciary regarding the Act's provisions and child
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protection in general. This has led to a low rate of reporting of cases and poor investigation

and prosecution of cases.

Another challenge is the lack of infrastructure and resources to support the implementation of
the Act, such as child-friendly courts, trained personnel, and rehabilitation centers for
victims. The POCSO Act also suffers from the same issues that plague the overall criminal
justice system in India, such as delays in investigation and trial, lack of witness protection,

and corruption.

To address these challenges, several measures can be taken to improve the implementation of
the POCSO Act. The government should focus on increasing awareness and sensitization
about child protection and the POCSO Act through public campaigns, training programs, and
community outreach initiatives. Specialized infrastructure, such as child-friendly courts and
rehabilitation centers, should be established across the country to support the effective

implementation of the Act®.

The government should also focus on strengthening the criminal justice system to ensure
swift and efficient investigation, trial, and punishment of offenders. This can be done by
increasing the number of trained personnel, improving infrastructure and resources, and

addressing corruption and delays in the system.

In addition, there should be a focus on the prevention of sexual offences against children
through education, awareness campaigns, and community engagement initiatives. Parents,
teachers, and other caregivers should be trained on identifying and reporting cases of sexual
abuse, and children should be empowered with knowledge and skills to protect themselves.

Overall, the POCSO Act has been effective in providing a legal framework for the protection
of children from sexual offences. However, its implementation faces several challenges that
need to be addressed to ensure its full effectiveness. Through a comprehensive approach that
involves prevention, awareness, training, infrastructure development, and justice system
strengthening, India can effectively protect its children from sexual offences and ensure their

safety and well-being.

1 1AS GYAN, IAS GYAN, IAS GYAN, https://www.iasgyan.in/daily-current-affairs/pocso-act-12 (last visited May
10, 2023).
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5.2. IMPLEMENTATION CHALLENGES OF POCSO ACT IN INDIA

The implementation of the POCSO Act in India has been marred by several challenges that
have hindered its effectiveness in protecting children from sexual offences. Some of the key

challenges are discussed below:

5.2.1. Lack of Awareness and Sensitization: One of the major challenges in the effective
implementation of the POCSO Act is the lack of awareness and sensitization among the
stakeholders, including children, parents, teachers, law enforcement agencies, and the
judiciary. Many people are not aware of the provisions of the Act and the procedures for
reporting and addressing cases of sexual offences against children. As a result, many cases go
unreported, and the perpetrators go unpunished.

5.2.2. Delayed Justice: Delayed justice is a perennial problem in the Indian legal system, and
it is particularly acute in cases of sexual offences against children. The long and protracted
legal procedures, coupled with the shortage of judges and court staff, often lead to delays in
the trial and conviction of the accused. This not only leads to frustration and trauma for the

victims and their families but also emboldens the perpetrators to commit more offences®.

5.2.3. Poor Implementation of Victim and Witness Protection: The POCSO Act provides for
special measures for the protection of victims and witnesses, including the provision of a
child-friendly atmosphere, special arrangements for recording statements, and the use of
closed-circuit television cameras during the trial. However, in practice, these measures are
often not implemented effectively due to a lack of resources, infrastructure, and training of
the stakeholders.

5.2.4. Low Conviction Rates: Despite the stringent provisions of the POCSO Act, the
conviction rates in cases of sexual offences against children remain low. This is due to
various factors, including the lack of evidence, poor investigation, and weak prosecution. In
many cases, the accused are acquitted due to technicalities or lack of evidence, leading to a

sense of impunity among the perpetrators.

5.2.5. Social Stigma and Victim Blaming: In Indian society, there is often a social stigma
attached to victims of sexual offences, particularly children. The victims and their families

are often blamed and ostracized, while the perpetrators are often protected and shielded by

% Justice Delayed is Justice Denied, https://www.legalserviceindia.com/legal/article-3313-justice-delayed-is-
justice-denied.html (last visited May 10, 2023).
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their families and communities. This not only leads to underreporting of cases but also

undermines the confidence of the victims in the legal system.

5.2.6. Lack of Inter-Agency Coordination: The effective implementation of the POCSO Act
requires the coordination and collaboration of various stakeholders, including law
enforcement agencies, child welfare committees, and medical professionals. However, in
practice, there is often a lack of coordination and communication among these agencies,

leading to a fragmented and ineffective response to cases of sexual offences against children.

5.2.7. Inadequate Resources and Infrastructure: The effective implementation of the POCSO
Act requires the allocation of adequate resources and infrastructure, including the provision
of trained personnel, forensic facilities, and child-friendly spaces. However, in many parts of
the country, these resources are inadequate or non-existent, leading to a poor response to

cases of sexual offences against children.

In conclusion, the implementation of the POCSO Act in India is facing several challenges
that need to be addressed to ensure its effective functioning in protecting children from sexual
offences. These challenges include a lack of awareness and sensitization, delayed justice,
poor implementation of victim and witness protection, low conviction rates, social stigma and
victim blaming, lack of inter-agency coordination, and inadequate resources and
infrastructure. Addressing these challenges requires a multi-faceted approach, involving the
active involvement of all stakeholders and the allocation of adequate resources and

infrastructure.

5.3. ROLE OF LAW ENFORCEMENT AGENCIES IN IMPLEMENTING POCSO
ACT

Law enforcement agencies play a crucial role in implementing the POCSO Act and
protecting children from sexual offences. The agencies involved in enforcing the Act include
the police, child welfare committees, and special courts. Their responsibilities range from
investigating complaints of sexual offences against children, ensuring the child's safety and
protection, providing medical and psychological support, and ensuring that the offender is

brought to justice.

The police are the first point of contact for victims of sexual offences against children. They
are responsible for registering complaints and conducting a prompt and impartial

investigation. However, the effectiveness of the police in implementing the POCSO Act has
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been widely criticized, with reports of inadequate training and lack of sensitivity towards
child victims. There have also been instances of police officials refusing to register
complaints or attempting to dissuade victims from pursuing cases, leading to a significant
under-reporting of sexual offences against children.

To address these issues, the government has taken several measures, including the
establishment of special units within the police force to handle cases under the POCSO Act,
and providing specialized training to police personnel. Additionally, the Act mandates the
involvement of child welfare committees in the investigation process, ensuring that the child's
interests are protected at all times.

Child welfare committees are responsible for providing support and assistance to child
victims during the investigation and trial process. They are required to conduct an assessment
of the child's safety and provide necessary medical, psychological, and legal assistance. They
also have the power to make recommendations to the court regarding the child's welfare and

protection®.

Special courts have been established to hear cases under the POCSO Act, with the aim of
ensuring speedy and effective justice. These courts are required to conduct trials in camera
and adopt child-friendly procedures to ensure that the child victim is not traumatized during
the trial. The courts are also required to prioritize cases under the Act and ensure that they are

disposed of within a specified time frame.

Despite these measures, there have been several instances of law enforcement agencies
failing to implement the POCSO Act effectively. This has been attributed to a lack of
resources, inadequate training, and a general apathy towards the issue of sexual offences
against children. There have also been concerns raised about the limited reach of the Act,
with reports of children in rural areas and marginalized communities being particularly

vulnerable to sexual offences.

To address these challenges, there is a need for greater investment in resources and
infrastructure to enable law enforcement agencies to effectively implement the POCSO Act.
This includes providing specialized training to police personnel, establishing more child-

friendly courts, and increasing the availability of support services for child victims.

63 Ayush Verma, Powers and Functions of the Child Welfare Committee, iPleaders (2020),
https://blog.ipleaders.in/powers-and-functions-of-child-welfare-committee/ (last visited May 10, 2023).
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Additionally, there is a need for greater awareness-raising campaigns to encourage reporting

of sexual offences against children and to reduce the stigma associated with such crimes.

In conclusion, law enforcement agencies play a critical role in implementing the POCSO Act
and protecting children from sexual offences. While there have been several challenges in
effectively implementing the Act, there have also been significant efforts made by the
government and civil society organizations to address these issues. With continued
investment in resources and infrastructure, and greater awareness-raising efforts, it is hoped
that the effectiveness of the POCSO Act in protecting children from sexual offences will

continue to improve.

Law enforcement agencies play a crucial role in implementing the POCSO Act in India. The
Act places the responsibility of investigating and prosecuting sexual offences against children
on the police and other law enforcement agencies. The police are also responsible for

providing assistance and protection to the child victim®*.

5.4. ACCESS TO JUSTICE AND SUPPORT MECHANISMS FOR VICTIMS OF
SEXUAL OFFENCES

Access to justice and support mechanisms is critical for victims of sexual offences, especially
children who may find it difficult to navigate the legal system and seek redressal. The
POCSO Act recognizes the need for child-friendly support mechanisms and provides for
various measures to ensure that victims receive the necessary assistance to overcome the

trauma of the abuse and participate effectively in the legal process.
5.4.1. Support Mechanisms for Victims

The POCSO Act mandates the establishment of specialized support mechanisms for child
victims of sexual offences. These support mechanisms are designed to provide a child-
friendly and safe environment for victims to report the offence, receive medical care,

counseling, and legal assistance.
5.4.1.1. Special Juvenile Police Unit (SJPU)

The POCSO Act requires the establishment of Special Juvenile Police Units (SJPU) in every

police station. The SJPU is responsible for receiving and recording complaints of child sexual

* Sneha Mahawar, POCSO Act : everything you need to know, iPleaders (2022),
https://blog.ipleaders.in/pocso-act-everything-you-need-to-know/ (last visited May 10, 2023).
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abuse, ensuring that the investigation is conducted promptly, and the victim is not re-

victimized during the investigation.

The SJPU also has a vital role in providing support and assistance to the victim during the

investigation, including arranging medical examination, counseling, and legal assistance.
5.4.1.2. Child Welfare Committees (CWC)

The POCSO Act mandates the establishment of Child Welfare Committees (CWC) in every
district. The CWC is responsible for the care and protection of the child victim during the
investigation and trial of the offence. The CWC is empowered to make recommendations to
the court regarding the care and protection of the child victim and to oversee the

implementation of these recommendations.

The CWC is also responsible for providing support and assistance to the victim during the

investigation, including arranging medical examination, counseling, and legal assistance.
5.4.1.3. Protection Officers

The POCSO Act mandates the appointment of Protection Officers in every district to provide
support and assistance to child victims of sexual offences. The Protection Officer is
responsible for ensuring that the child victim receives medical care, counseling, and legal
assistance, and that the victim is protected from further harm or intimidation during the

investigation and trial.

The Protection Officer is also responsible for making recommendations to the CWC
regarding the care and protection of the child victim and overseeing the implementation of

these recommendations.
5.4.1.4. Child Friendly Courtrooms

The POCSO Act mandates the establishment of child-friendly courtrooms to ensure that the
child victim is not traumatized during the trial. The courtrooms are designed to provide a safe
and secure environment for the child victim to testify and are equipped with child-friendly

facilities and amenities.

The child-friendly courtrooms also have child-friendly procedures and protocols to ensure
that the child victim is not re-traumatized during the trial.
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5.4.1.5. Special Public Prosecutors

The POCSO Act mandates the appointment of Special Public Prosecutors (SPP) to handle
cases of sexual offences against children. The SPP is responsible for ensuring that the
investigation and trial are conducted effectively and that the interests of the child victim are

protected.

The SPP is also responsible for providing legal advice and assistance to the child victim and

ensuring that the child victim's rights are protected during the trial.
5.4.1.6. Counseling and Rehabilitation

The POCSO Act recognizes the need for counseling and rehabilitation for child victims of
sexual offences. The Act mandates the provision of counseling and rehabilitation services to

the child victim and their family.

The counseling and rehabilitation services are designed to help the child victim overcome the

trauma of the abuse and to support their recovery and reintegration into society.
Support Mechanisms

While the POCSO Act has provisions for access to justice and support mechanisms for

victims of sexual offences, several challenges still exist in their effective implementation.

One of the significant challenges is the lack of awareness and sensitivity among law
enforcement officials, healthcare providers, and other stakeholders involved in the criminal
justice system. As a result, victims may face further trauma and stigmatization when
accessing support services. There is a need for comprehensive training programs to sensitize

these stakeholders and ensure that victims receive the necessary care and support®.

Another challenge is the lack of adequate infrastructure and resources for the implementation
of the POCSO Act. This includes the inadequate number of special courts designated for the
trial of offences under the Act, shortage of trained professionals such as forensic experts,

counselors, and legal aid providers, and insufficient victim support services.

Moreover, the social stigma associated with sexual offences against children remains a

significant barrier to accessing justice and support mechanisms. Families may hesitate to

% Shadab Shahali et al., Barriers to Healthcare Provision for Victims of Sexual Assault: A Grounded Theory
Study, 18 Iranian Red Crescent Medical Journal (2016).
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report cases of sexual abuse due to the fear of societal judgment and the potential impact on
the child's future prospects. This underscores the need for awareness campaigns and
community mobilization efforts to break the silence around sexual offences against children

and create a supportive environment for victims and their families.

Additionally, the lengthy and complex legal procedures involved in the investigation and trial
of sexual offences can be daunting for victims and their families, further delaying access to
justice. Therefore, there is a need for expedited and child-friendly procedures that take into
account the vulnerabilities of child victims and ensure their protection throughout the

criminal justice process®.

Lastly, there is a need for a more holistic approach towards victim support, which goes
beyond the legal framework of the POCSO Act. This includes providing access to mental
health support, medical care, and other essential services that victims may require for their

physical and emotional well-being.

Overall, while the POCSO Act provides a robust legal framework for the protection of
children from sexual offences, its effective implementation requires addressing these
challenges and ensuring a comprehensive approach towards victim support and access to

justice.

5.5. NEED FOR REGULAR REVIEW AND AMENDMENTS TO POCSO ACT FOR
BETTER PROTECTION OF CHILDREN

The POCSO Act was enacted in 2012 with the aim of providing better protection to children
from sexual offences. However, as discussed earlier, there have been challenges in the
implementation of the Act, and there is a need for regular review and amendments to ensure

its effectiveness. In this section, we will discuss the need for such review and amendments.

One of the primary reasons for the need for regular review and amendments is the changing
nature of sexual offences against children. As technology advances, offenders find new ways
to target and exploit children. For instance, there has been an increase in cases of online
sexual abuse and exploitation of children. Therefore, the Act needs to be reviewed and
amended to keep up with the changing nature of sexual offences against children.

o www.ETLegalWorld.com, Delay in trial in sexual abuse cases often leads to re-victimization and ignominy,

says HC, PTI, April 23, 2022, https://legal.economictimes.indiatimes.com/news/industry/delay-in-trial-in-
sexual-abuse-cases-often-leads-to-re-victimization-and-ignominy-says-hc/91025070 (last visited May 10,
2023).
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Another reason for the need for regular review and amendments is the need to address the
gaps and loopholes in the Act. The Act has been criticized for its narrow definition of sexual
offences and its failure to cover certain types of offences. For instance, the Act does not cover
sexual offences committed by women. There is also a need to address the issue of consent, as

the Act does not provide a clear definition of consent.

Moreover, there is a need to strengthen the provisions of the Act to ensure that victims
receive adequate support and protection. For instance, there have been concerns about the
quality of medical examinations and the lack of trained professionals to handle such cases.
There is also a need to improve the quality of counselling and rehabilitation services provided

to victims.

Furthermore, there is a need to improve the implementation of the Act. As discussed earlier,
there have been challenges in the implementation of the Act due to a lack of awareness
among stakeholders, inadequate training of officials, and the slow pace of the justice delivery
system. Therefore, there is a need to review and amend the Act to address these

implementation challenges.

In conclusion, the POCSO Act is a crucial legislation aimed at providing better protection to
children from sexual offences. However, there is a need for regular review and amendments
to ensure its effectiveness in addressing the changing nature of sexual offences against
children, addressing gaps and loopholes in the Act, strengthening the provisions for victim
support and protection, and improving the implementation of the Act. The government must
take necessary steps to review and amend the Act periodically to ensure that it serves its

purpose effectively.

Another important aspect of regular review and amendments to the POCSO Act is the need to
incorporate emerging issues and challenges related to child sexual abuse. For example, in
recent years, there has been an increase in cases of child sexual abuse involving the use of
digital technology, such as online grooming, sextortion, and revenge porn. The POCSO Act
does not adequately address these issues, and there is a need to incorporate provisions to deal

with them effectively.

Furthermore, there is a need to address issues related to the definition of child sexual abuse
and the age of consent. Currently, the POCSO Act defines sexual abuse as any sexual act

with a child under the age of 18 years. However, there have been debates regarding the age of
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consent, with some arguing that it should be lowered to 16 years. Such debates highlight the
need for a review of the POCSO Act to ensure that it adequately protects children from

sexual abuse while also addressing issues related to the age of consent.

In addition to regular review and amendments, there is a need for effective implementation of
the POCSO Act at the grassroots level. This includes training and capacity building of law
enforcement agencies, prosecutors, and judges to ensure that they are aware of the provisions
of the Act and are equipped to implement them effectively. There is also a need for
awareness-raising campaigns to educate the public about the issue of child sexual abuse and
the need for reporting such cases.

In conclusion, the POCSO Act is a crucial piece of legislation for the protection of children
from sexual offences in India. However, its effectiveness is limited by various challenges,
including low reporting rates, delayed justice, and inadequate support mechanisms for
victims. Regular review and amendments to the Act are necessary to ensure that it remains
relevant and effective in addressing emerging issues and challenges related to child sexual
abuse. Effective implementation of the Act at the grassroots level is also crucial for its

success.
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CHAPTER-6

CONCLUSION AND SUGGESTIONS

6.1. CONCLUSION

In conclusion, the issue of child abuse in India is a serious concern that demands attention
from both the government and the society at large. The introduction of the POCSO Act in
2012 was a significant step towards addressing this problem, as it provides for special
provisions and mechanisms for the protection of children from sexual offences. However,
despite the existence of the POCSO Act, the incidents of child abuse continue to persist in the

country.

The POCSO Act recognizes the need for a child-friendly approach in handling cases of
sexual offences against children. It provides for the establishment of Special Courts and the
appointment of Special Public Prosecutors to handle such cases, as well as the provision of
support and assistance to child victims throughout the investigation and trial process. The Act
also provides for the mandatory reporting of child abuse and imposes stringent punishments

on the offenders.

Despite the positive provisions of the POCSO Act, there are several challenges that impede
its effective implementation. One of the primary challenges is the lack of awareness among
the general public, especially in rural areas, about the provisions of the Act and the need to
report cases of child abuse. The low conviction rate in POCSO cases is another challenge,
which is mainly due to the lack of evidence and the reluctance of witnesses to come forward.

The role of law enforcement agencies is critical in the effective implementation of the
POCSO Act. However, the police are often ill-equipped to handle cases of child abuse, and
there have been instances of police apathy and insensitivity towards victims. The inadequate
training of police personnel and the lack of specialized units to handle POCSO cases are also

major challenges.

The access to justice and support mechanisms for victims of sexual offences under the
POCSO Act needs improvement. The infrastructure for victim rehabilitation and support,
such as the establishment of One Stop Centers, is inadequate, especially in rural areas. The
stigma attached to victims of sexual offences also poses a significant challenge in accessing

justice and support.
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Regular review and amendments to the POCSO Act are necessary to ensure better protection
of children from sexual offences. The definition of sexual abuse under the Act needs to be
broadened to include newer forms of abuse such as online grooming and cyberstalking. The
punishment for non-reporting of child abuse cases needs to be increased to ensure that more
cases are reported. The government needs to allocate more resources for the effective
implementation of the Act, including the establishment of more Special Courts and the

appointment of more Special Public Prosecutors.

In conclusion, the POCSO Act is a significant step towards addressing the issue of child
abuse in India. However, its effective implementation requires a concerted effort from all
stakeholders, including the government, law enforcement agencies, the judiciary, and civil
society’’. There is a need for a sustained awareness campaign to educate the general public
about the provisions of the Act and the importance of reporting cases of child abuse. There is
also a need for the establishment of a robust support system for victims of sexual offences,
including victim rehabilitation and support mechanisms. Regular review and amendments to
the POCSO Act are necessary to ensure that it remains relevant and effective in protecting

children from sexual offences.

Furthermore, the implementation of the POCSO Act faces numerous challenges, including
low conviction rates, delays in justice delivery, lack of coordination among agencies, and
inadequate support mechanisms for victims. These challenges call for a multi-pronged
approach to address the gaps and ensure effective implementation of the Act. Such an
approach should include measures to enhance the capacity of law enforcement agencies,
provide adequate support mechanisms for victims, strengthen coordination among agencies,
and address the root causes of child abuse, such as poverty, illiteracy, and social norms that

condone violence against children.

In conclusion, the POCSO Act is a significant legal framework for protecting children from
sexual offences in India. The Act recognizes the vulnerability of children and provides for
special procedures and mechanisms for investigation, trial, and punishment of offences
against them. The Act has had some successes, including increased reporting of child sexual
abuse cases, better protection for child victims, and increased public awareness about child

sexual abuse. However, there are still significant challenges in implementing the Act,

"7 Esha Roy, 10 years of POCSO: An analysis of India’s landmark child abuse law, The Indian Express, November
18, 2022, https://indianexpress.com/article/explained/explained-law/10-years-of-pocso-an-analysis-of-indias-
landmark-child-abuse-law-8276030/ (last visited May 10, 2023).
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including low conviction rates and inadequate support mechanisms for victims. To address
these challenges, there is a need for a multi-pronged approach that involves enhancing the
capacity of law enforcement agencies, strengthening coordination among agencies, providing
adequate support mechanisms for victims, and addressing the root causes of child abuse.
Overall, the POCSO Act represents a significant step towards ensuring the safety and
protection of children from sexual offences in India, but there is still much work to be done to

ensure its effective implementation.

Moreover, there are still several challenges faced by the implementation of the POCSO Act
in India. There is a lack of awareness among the public about the POCSO Act and its
provisions. Many incidents of sexual abuse go unreported because of the fear of social
stigma, lack of support and the fear of retaliation. There is also a lack of sensitivity and
training among law enforcement personnel and the judiciary, which leads to insensitive
treatment of victims during the investigation and trial”®,

In addition, there are inadequate resources allocated for the effective implementation of the
Act. For instance, there is a lack of forensic laboratories, child-friendly courts, and trained
medical professionals who can handle the medical examination and treatment of child
victims. The rehabilitation and support mechanisms for the victims and their families are also

inadequate and need to be strengthened.

Moreover, there are concerns about the low conviction rates under the POCSO Act. The
conviction rates are low mainly due to the lack of proper investigation and the collection of
evidence. The court procedures are also lengthy and can be intimidating for child victims and

their families, leading to low conviction rates.

In conclusion, the POCSO Act is a significant step towards protecting children from sexual
abuse in India. The Act provides for special procedures and mechanisms for the investigation,
trial, and punishment of sexual offences against children. The Act recognizes the need for a
child-friendly approach and mandates the provision of support and assistance to the child
victim. The Act also provides for the establishment of special courts to ensure speedy justice

for the victims.

78 Implementation Issues with the POCSO Act, Drishti IAS, https://www.drishtiias.com/daily-updates/daily-
news-editorials/implementation-issues-with-the-pocso-act (last visited May 10, 2023).
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However, there are still several challenges that need to be addressed for the effective
implementation of the Act. There is a need for greater awareness among the public about the
POCSO Act and its provisions. The law enforcement agencies and the judiciary need to be
sensitized and trained to handle cases of sexual offences against children. Adequate resources
need to be allocated for the effective implementation of the Act, including the establishment
of forensic laboratories, child-friendly courts, and trained medical professionals. The
rehabilitation and support mechanisms for the victims and their families also need to be
strengthened. Moreover, there is a need to improve the investigation and collection of

evidence to increase the conviction rates under the POCSO Act.

Overall, the POCSO Act is a crucial step towards protecting children from sexual abuse in
India. However, it is essential to ensure that the Act is effectively implemented to ensure the
safety and well-being of children in the country. The implementation of the Act requires the
involvement of all stakeholders, including the government, law enforcement agencies,

judiciary, civil society, and the public.

Furthermore, the importance of proper implementation of the POCSO Act cannot be
overstated. The Act's provisions must be strictly enforced to ensure that child sexual abuse is
detected, reported, and punished. The police must be sensitized to the gravity of the offence

and the need to protect the victim's dignity and privacy during investigation and trial.

Additionally, the role of civil society and non-governmental organizations (NGOSs) in
promoting awareness and reporting incidents of child abuse cannot be overstated. NGOs can
help in providing legal aid, counseling, and rehabilitation services to child victims, as well as

sensitizing the community about the issue.

In conclusion, the problem of child sexual abuse is widespread in India, and the POCSO Act
provides a comprehensive legal framework for addressing this issue. The Act's provisions are
child-friendly, and it recognizes the unique needs of child victims of sexual abuse. However,
there are still challenges in implementing the Act effectively, such as the lack of awareness,
insufficient resources, and social stigma surrounding the issue. Therefore, a concerted effort
is needed from all stakeholders, including the government, law enforcement agencies, NGOs,
and the public, to ensure the successful implementation of the POCSO Act and protect India's

children from the horrors of sexual abuse.
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It is important to note that the POCSO Act is not a panacea for all issues related to child
abuse and sexual offences. It is only one part of a larger framework that includes prevention,
awareness, education, and rehabilitation. The implementation of the POCSO Act has faced
several challenges such as lack of awareness, inadequate resources, and poor coordination
among stakeholders. Despite these challenges, the POCSO Act has had a significant impact
in protecting children from sexual offences and providing them with a child-friendly justice

system.

In conclusion, child abuse is a serious problem in India that requires urgent attention. The
POCSO Act is a crucial step in addressing this issue and ensuring that perpetrators of sexual
offences against children are held accountable. The Act provides for a child-friendly
approach to investigations and trials, and mandates the provision of support and assistance to
child victims™. However, the implementation of the Act faces several challenges that need to
be addressed to ensure its effectiveness. There is also a need for greater awareness, education,
and prevention efforts to address the root causes of child abuse and create a safer

environment for children in India.

Overall, the POCSO Act is a significant step towards protecting children from sexual abuse
and exploitation in India. It provides a comprehensive legal framework for the prevention,
detection, investigation, prosecution, and rehabilitation of child victims of sexual offences.
However, there are still several challenges in implementing the Act effectively, such as lack
of awareness and sensitivity among law enforcement agencies and the judiciary, inadequate

resources and infrastructure, and social stigma and taboos.

To address these challenges, there is a need for increased awareness and sensitization
programmes for all stakeholders, including law enforcement agencies, judiciary, parents,
teachers, and children themselves. The government should also allocate adequate resources
and infrastructure for the effective implementation of the Act, such as setting up of special

courts, forensic laboratories, and rehabilitation centres.

Moreover, there is a need for regular review and amendments to the Act to address emerging
issues and challenges. For example, the Act does not cover online sexual exploitation of
children, which has become a growing concern in recent years. Therefore, there is a need to

consider amendments to the Act to address this issue.

7 Digital Exploitation of Children, https://pib.gov.in/Pressreleaseshare.aspx?PRID=1579351 (last visited May
10, 2023).
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In conclusion, while the POCSO Act has provided a strong legal framework for the
protection of children from sexual abuse and exploitation in India, there is still a long way to
go to ensure its effective implementation. It is the collective responsibility of all stakeholders,
including the government, civil society, and individuals, to work towards creating a safe and
secure environment for children, where they can grow and develop without fear of sexual

abuse or exploitation.

Child abuse is a heinous crime that not only violates the rights of a child but also affects their
physical, psychological, and emotional well-being. Despite the existence of laws to protect
children in India, cases of child abuse continue to occur at an alarming rate. The Protection of
Children from Sexual Offences (POCSO) Act, 2012, was introduced to provide a

comprehensive legal framework for protecting children from sexual abuse and exploitation®.

The POCSO Act is a significant step towards ensuring the safety and protection of children in
India. The Act recognizes the rights of the child to be protected from sexual offenses, and it
provides for stringent punishment for those found guilty of such offenses. The Act also
emphasizes the importance of speedy and efficient justice delivery for child victims of sexual

offenses.

Despite its many provisions, the implementation of the POCSO Act faces several challenges.
These include a lack of awareness of the Act and its provisions among the general public,
inadequate training and sensitization of law enforcement agencies, delays in investigation and
trial proceedings, and difficulties in providing adequate support and rehabilitation to victims

of sexual offenses.

To address these challenges, there is a need for a comprehensive approach that involves all
stakeholders, including the government, civil society organizations, and the general public.
The government should take measures to increase awareness of the POCSO Act among the
general public and provide training and sensitization programs for law enforcement agencies.
Efforts should also be made to streamline the investigation and trial processes and ensure the

timely delivery of justice to child victims of sexual offenses.

Civil society organizations can play a crucial role in supporting victims of sexual offenses by

providing counseling and rehabilitation services. They can also work towards creating

8 World Health Organization: WHO, Violence against children, World Health Organization: WHO, November
29, 2022, https://www.who.int/news-room/fact-sheets/detail/violence-against-children (last visited May 10,
2023).
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awareness about the POCSO Act and advocating for its effective implementation.
Additionally, schools and educational institutions can contribute to the prevention of child
abuse by creating a safe and supportive environment for children and imparting age-
appropriate information about sex education and child abuse.

In conclusion, the POCSO Act is a significant step towards ensuring the safety and protection
of children from sexual offenses. However, its effective implementation requires a concerted
effort from all stakeholders. By working together, we can create a safer and more secure

environment for children in India, and ensure that their rights are protected and upheld.

In conclusion, the POCSO Act has been a significant development in India's efforts to protect
children from sexual abuse and exploitation. However, its implementation faces numerous
challenges, such as the lack of awareness, inadequate resources, and institutional barriers. To
address these issues, there is a need for a multi-sectoral approach involving all stakeholders,
including the government, law enforcement agencies, civil society organizations, and the

public.

There is also a need for regular review and amendments to the POCSO Act to ensure that it
remains effective in protecting children from evolving forms of sexual abuse and
exploitation. Moreover, there is a need to strengthen the support mechanisms for victims,

including medical and psychological care, legal aid, and rehabilitation.

It is crucial to recognize that the issue of child sexual abuse is a complex social problem that
requires a comprehensive approach that goes beyond legal provisions. This includes
addressing the root causes of child sexual abuse, such as poverty, gender inequality, and

cultural norms that perpetuate violence against children.

Overall, there is a need for sustained efforts by all stakeholders to ensure that children are
protected from sexual abuse and exploitation, and their rights to dignity, safety, and well-

being are upheld.

6.2. SUGGESTIONS

Based on the analysis and discussion, the following suggestions can be made for improving
the effectiveness of the POCSO Act in protecting children from sexual abuse in India:
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. Awareness and education: The need for awareness and education about child sexual

abuse is crucial. There is a need for more comprehensive and accessible programs that
can be conducted at the community level to sensitize the public, children, and parents
about the issue. This can be done through workshops, seminars, and awareness

campaigns.

Strengthening of the implementation of the POCSO Act: It is important to ensure that
the implementation of the POCSO Act is efficient, effective, and prompt. This can be
done by providing adequate resources to the law enforcement agencies and the
judiciary. There is a need for capacity building and training programs for the police,
prosecutors, and judges to ensure that they are equipped with the knowledge and skills

required to handle cases of child sexual abuse.

Protection of victims and witnesses: There is a need to provide adequate protection to
the victims and witnesses in cases of child sexual abuse. This can be done by ensuring
that the witness protection program is implemented effectively. There is a need to
establish a comprehensive witness protection program that includes measures such as

providing anonymity, relocation, and counseling.

Rehabilitation of victims: The rehabilitation of child victims of sexual abuse is
critical. There is a need for a comprehensive rehabilitation program that includes
medical, psychological, and social support. This can be done through the
establishment of rehabilitation centers that provide the necessary support to the

victims.

Strengthening of the child protection system: The child protection system needs to be
strengthened to ensure that the child is protected from all forms of abuse. This can be
done by establishing child-friendly courts, special child protection units, and child
helplines. There is a need to provide adequate resources to these institutions to ensure

that they function effectively.

Regular review and amendment of the POCSO Act: The POCSO Act needs to be
regularly reviewed and amended to ensure that it is in line with the changing nature of
child sexual abuse. There is a need to ensure that the act provides adequate protection

to the child and that it is responsive to the needs of the child.
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7. Collaboration and coordination: Collaboration and coordination among all
stakeholders, including the government, civil society, and NGOs, is crucial. There is a
need to establish a platform for collaboration and coordination among all stakeholders

to ensure that there is synergy in the efforts to protect the child from sexual abuse.

In conclusion, the issue of child sexual abuse in India is complex and multifaceted. While the
POCSO Act is a step in the right direction, there is a need for concerted efforts from all
stakeholders to ensure that the child is protected from all forms of abuse. The suggestions
outlined above can serve as a starting point for the development of a comprehensive strategy

to address the issue of child sexual abuse in India.
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