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CHAPTER-1 

INTRODUCTION 

Sexual offences are as old as the civilization itself. They have been a cause of concern 

for almost all the societies at all times and at all places. Thus, almost all the legal 

systems of the world enacted laws to prohibit and punish sexual offences. India, being 

no exception, always had laws to deal with these offences. In ancient times, the 

Smritis written by Manu, Yajnavalakya, Narada and Brihaspati prescribed 

punishments for most of the sexual offences. During medieval period, it was the 

Muslim Law (consisting of the Quran and the Hadith), which used to deal with these 

offences. In the modern period, sections 375 to 377 of the Indian Penal Code drafted 

by Lord Macaulay contained the substantive law dealing with the sexual offences in 

India but surprisingly unlike other parts of the Penal Code, this part has not remained 

static rather it has seen extensive amendments so far. 

There have been four landmark instances when the research accompanied with mass 

movement has forced the Legislature of our country to amend the Law relating to 

sexual offences in India. 

First instance is in the case of Empress v. Hari Mohan Maiti1in this case the death of 

an 11 years old child bride PhulmoneeDasee, who died of bleeding caused by 

ruptured vagina after her much older husband tried to consummate the marriage. This 

incident triggered a mass protest demanding the increase of the age of consent. Forty-

four woman doctors brought out long lists of cases where child wives had been 

maimed or killed because of rape. 2  They were ably assisted by the reformers of that 

time and thus the then British government was compelled to increase the age of 

consent from 10 to 12.  

The second instance was the infamous judgment of the Supreme Court of India in 

Tukaram v State of Maharashtra3(popularly known as Mathura Rape case), in which a 

sixteen year old tribal girl was declared to be the consenting partner in the entire 

sexual act committed by two Policemen in the compounds of the police station as no 

injury marks were found on her person.      

                                                           
1 Oxford University Press. p. 60. ISBN 978-0-19-514890-9 
2Suruchi Pant, “ Understanding Rape: society, law and government policy”, available at: 
http://shodhganga.inflibnet.ac.in/bitstream/10603/17049/9/09_chapter%205.pdf,  (accessed on Feb 
12, 2019) 

3(1979)2SCC 143 
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The Supreme Court’s judgment was criticised by four eminent law teachers of that 

time –UpendraBaxi, VasudhaDhagamwar, RaghunathKelkar, and Lotika Sarkar in an 

open letter4, which was quite uncommon in those days. This triggered wide public 

protests led by women’s rights activists, popularly known as Anti-rape movement. 

This movement forced the Indian Parliament to bring Criminal Law Amendment Act, 

1983, which included situations of aggravated rape and inserted sections 376A to 376 

E in the Indian Penal Code and section 114A to the Indian Evidence Act.  

Thereafter, the ‘Law relating to Sexual Offences’ has attracted constant attention of 

academicians, law researchers, social scientists and womn’s rights organisations alike. 

Several noteworthy suggestions were made, most important among them was to 

widen the definition of rape to include non- penile and non- vaginal penetration 

within the definition of rape but all these suggestions were not accepted by the 

Parliament. It was the unfortunate incident of brutal gang rape of a 23 year old 

paramedical student Nirbhaya in a moving bus on the night of 16th December, 2012, 

which brought the masses on streets of Delhi to protest against the Rape Laws in 

India. It was this incident (third incident in this series), which again forced the 

Parliament of India to enact Criminal Law Amendment Act, 2013,Kathua and Unnao 

rape case (fourth incident) is again creats mass protest against Rape laws in India. 

This incident which again forced the Parliament to enact Criminal Law Amendment 

Act, 2018. which not only widened the definition of rape under section 375 of the 

Indian Penal Code but brought several others reforms, which were suggested by the 

researchers from time to time. 

Thus, we find in all these four instances that it was ultimately the mass movements 

and public protests, which brought positive changes in the Rape Laws in India but the 

researchers ranging from doctors, law teachers, lawyers or social scientists also have 

their own significant contribution in the Rape Law Reforms in India.  

There is one more instance, where without any mass movement or public protest; the 

researchers had been able to find reforms in the Law relating to Sexual Offences in 

India. Till 2012, the cases of child sexual abuse were dealt by the general Criminal 

Law of the Land (i.e. the Indian Penal Code, the Criminal Procedure Code and the 

Indian Evidence Act). Several lawyers, social scientists, women rights organisations 

                                                           
4Justice Verma Committee Report, p-91 available at: 
http://www.thehindu.com/multimedia/archive/01340/Justice_Verma_Comm_1340438a.pdf, (accessed 
on Feb 15, 2019) 
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and child rights organisations recommended to the government to bring a special law 

to deal with the cases of child sexual abuse, keeping in mind the vulnerable status of 

children. 

Sakshi, a non-governmental organisation working for women’s rights filed a writ 

petition before the Supreme Court of India demanding a special legislation to deal 

with the cases of child sexual abuse in India.5 The Supreme Court directed the Central 

government to look into the demands of the petitioner. Several other persons from 

different walks of life supported this demand of Sakshi. SatyamevJayate, a popular 

television programme hosted by a renowned film actor Amir Khan dedicated one of 

its episodes to this issue and organised signature campaigns to request the 

Parliamentarians to enact a strong law on this issue. All these demands prompted the 

Indian Parliament to enact Protection of Children from Sexual Offences Act, 2012. It 

is a comprehensive legislation, which defines several forms of child sexual abuse and 

prescribes punishment for them. This Act prescribes the establishment of Special 

Courts to deal with the cases of child sexual abuse and makes it mandatory for them 

to follow child friendly procedure so that justice could be done to the innocent victims 

of these heinous offences.  But in this success also, the researchers were ably assisted 

by the activists from all walks of life and it was an achievement of research coupled 

with activism.    

 The success of the researchers in bringing reforms in the Law relating to sexual 

offences in India from 1892 to 2018 and the absence of any major work critically 

analysing the Law relating to Sexual offences India post Criminal Law Amendment 

Act, 2018 has inspired this researcher to undertake this study. It is hoped that this 

research will prove servivalin bringing further reforms in the Law relating to Sexual 

Offences in India.  

1.1. STATEMENT OF THE PROBLEM 

 

The specific problem chosen for research by the researcher is ‘ what is the law 

relating to sexual offences in India at present’  and ‘what reforms are required in this 

branch of law’ 

1.2. HYPOTHESIS 

                                                           
5MaharukhAdenwalla, ‘Child Sexual Abuse and the Law’, Human Rights Law Network, New Delhi 
(2008), p-137 
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(i) Death penalty is the ultimate solution in order to protect rape. 

(ii) In avariety of cultures, marriage after a rape of an unmarried women has been 

treated as a “resolution” to the rape. 

(iii) In spite of the increased recognition of various penal laws in India, the Marital 

Rape has generated in the past two to three decades. There is aneed for a special 

law on marital rape in India, which should also be accepted with international 

norms on this particular issue. 

(iv) There is a need of large scale amendement in section 377 of IPC. 

1.3. OBJECTIVES 

The general objective of this work is to critically examine the Law relating to sexual 

offences in India i.e. both the legislations and the judicial decisions relating to this 

branch of law. 

The specific objectives are:- 

(i) To study in detail the Law relating to sexual offences in India i.e. both the 

legislations as well as the judicial decisions 

(ii) To  examine the Historical evolution of the Law relating to sexual offences 

in India 

(iii) To examine whether any remedy is available to a victim of marital rape at 

present under the Indian law 

(iv) To critically examine and compare the judgments of the Delhi High Court 

in the historic Naz Foundation v Government of NCT of Delhi6ferther, 

eveluate the judgment of SC in Navtejsinghjohar V Union of India and its 

impact. 

1.4. SCOPE AND LIMITATION 

 

 The study is limited to the Law relating to the sexual offences in India. Pure 

Sociological and Psychological aspects of the problem are not touched upon except 

where the occasion so demanded.  

International dimensions of this problem are covered only incidentally and to the 

extent necessary to explain the corresponding law or amendments in India. The study 

also makes a reference to judicial pronouncements but only landmark decisions of the 

                                                           
6Naz Foundation v Government of NCT of Delhi, 160 Delhi Law Times 277 (Delhi High Court, 2009) 
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Supreme Court and certain High Courts have been referred by the researcher in this 

work. 

1.5. RESEARCH METHODOLOGY 

 

In the present study, all the current literature on topic available in forms of books, 

research papers, reports and decided court cases etc. has been thoroughly studied and 

have been incorporated to enrich the research content accordingly. An attempt has 

been made to study and analysis of the writings that have a bearing on the subject 

undertaken for study. Emphasis has been laid on the case law that has been decided by 

Supreme Court and High Courts of different states. Doctrinal Research methodology 

has been adopted for conducting the research. The researcher has mainly focussed  on 

the method of doctrinal, analytical and observational simultaneously, in addition to 

descriptive, explanatory, historical methods, had also been applied in accordance with 

the need of the study. 

1.6. SURVEY OF LITERATURE 

 

Existing Literature on the relevant topic has been extensively surveyed. Books and 

research papers on the aspects of Law relating to sexual offences in India have been 

referred to. Law Journals and other periodicals have been surveyed and bibliographic 

Indexes have been prepared.  

1.7. SOURCES OF DATA 

It covers primary sources and secondary sources. As a primary source for the 

presentation and analysis of information, the relevant original texts of legislations, 

conventions, judicial decisions and reports of the Law Commission of India, 

Parliamentary Select Committees and various other Committees have been examined.  

Books, Journals, Periodical, Reports and the Like have been used as primary as well 

as secondary source materials. Further news items from various newspapers and news 

magazines have also been utilized as secondary source.  

Websites have been browsed extensively to get information and the literature on the 

topic of the study both at the international and national level.  
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1.8. SCHEME OF THE WORK 

This work is structured into VI Chapters. All the chapters are interlinked and intra 

linked with each other. 

The First Chapter titled Introduction covers the domain- the problem and its 

consequences, the need, the object, the methodology and the limitation of the study.  

The Second Chapter titled Rape Laws in India – Past and Present first of all discusses 

the History of the Rape Laws in India including the Definition of rape and 

Punishment prescribed for rape in ancient, medieval and modern India. Then, it 

critically analyses the changes brought about by the Criminal Law Amendment Act, 

1983, Criminal Law Amendment Act, 2013and Criminal Law Amendment Act, 2018. 

It also discusses some landmark judicial decisions on this area. 

The Third Chapter dealing with Marital Rape and the Law in India first of all 

discusses what marital rape is, then what the present position of the Indian law with 

respect to marital rape is, i.e. how far it is considered as a punishable offence and how 

far it is considered a civil wrong, then recommendation of Justice J.S. Verma 

Committee with regard to this issue is looked into, then the issue of marital rape is 

analysed with human rights angle and is tested on the touchstone of the Indian 

Constitution. Then, a comparative study of the Indian Law with respect to the Laws of 

certain other countries is done. After that, arguments against and arguments in favour 

of the criminalisation of marital rape are carefully analysed. Then, at last an attempt 

has been made to have a look at the reality of the Indian society with regard to this 

issue and suggestions for law reforms are made.  

The Fourth Chapter dealing with Statutory Rape and the Law in India first of all 

discusses what statutory rape is, then it discusses the present position of Indian Law 

with respect to this issue, then an attempt is made to evaluate the consequences of 

increase in the age of consent from 16 to 18 and then a comparative study of the 

Indian Law with respect to certain other countries is done. Then at last, suggestions 

for law reforms are made.  

The Fifth Chapter dealing with Unnatural Offences and the Law in India first of all 

discusses the scope and ambit of section 377 of the Indian Penal Code and then an 

attempt has been made to look into the historical, philosophical and religious 

background of this section. Then, the judgments of the Delhi High Court in the 



                                               “Law Relating To  Sexual Offences In India:A Critical Analysis” 
 

 

BBDU School of Legal Studies   7 
 

historic NazFoundationV Government of NCT of Delhi7and that of the Supreme Court 

of India in Suresh Kumar Koushal&Anr. VNaz Foundation &Ors.8are comparatively 

analysed and  an attempt has been made to critically evaluate the constitutional 

validity of section 377 of the Indian Penal Code so far as it criminalizes the 

consensual sexual activity between two adults in private. Recent judgement of SC in 

Navtej Singh Johar V Union of India.9Then at last, a comparative study of the Indian 

law with respect to certain other countries is done and then suggestions for law 

reforms are made. 

The Sixth Chapter titled Conclusion summarises the results of the present research 

and reiterates the suggestions for reforms in the Law relating to Sexual Offences in 

India. 

 

******* 

 

 

 

 

 

 

 

 

 

  

                                                           
7Naz Foundation v Government of NCT of Delhi, 160 Delhi Law Times 277 (Delhi High Court, 2009) 
8Suresh Kumar Koushal&Anr. v Naz Foundation &Ors., available at:   
http://judis.nic.in/supremecourt/imgs1.aspx?filename=41070, (accessed on 18 Feb, 2019) 

9 2018 SCC Online Bom 6956 
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CHAPTER-2 

RAPE LAWS IN INDIA- PAST AND PRESENT 

At present, the substantive Law relating to sexual offences in India consists of 

Sections 375, 376, 376A, 376AB, 376B, 376C, 376D, 376DA, 376DB, 376E, 377 of 

the Indian Penal Code, 1860 and the Protection of the Children from Sexual Offences 

Act, 2012. They deal with three types of sexual offences i.e. rape, unnatural offences 

and child sexual abuse. Out of these, Section 377 of the Indian Penal Code deals with 

the unnatural offences and thus it will be discussed in detail in the Seventh Chapter. 

The Protection of Children from Sexual Offences Act, 2012 deals with the cases of 

the child sexual abuse and thus it will be discussed in the Fifth Chapter. So, in this 

chapter, researcher has limited discussion to Sections 375, 376 and 376A to 376 E of 

the Indian Penal Code, 1860 as these provisions at present constitute the rape laws in 

India. But to have a proper understanding of the present, let us have a look at the past 

of the rape laws in India. The rescarcher has studied the paranomic view of rape laws 

in India. 

2.1. RAPE LAWS IN ANCIENT INDIA 

Even during ancient period, sexual offences were punishable by law. As per Hindu 

Law, they were mainly divided into two classes- rape (Sahasa) and adultery 

(StriSangraha) though the term Strisangrahawas generally used to denote both the 

clauses. The ancient law givers described rape as one of the most heinous offences 

and prescribed severe punishments for the rapists. Sexual offences, whether against 

married or unmarried women or against mature or immature girls, with or without 

consent, were with a few exceptions, punishable by law but those with married 

women were generally more severely dealt with than those with maidens.10 Rape of 

the prostitutes were also punishable by law though the quantum of sentence was much 

lower in case of an ordinary prostitute and was comparatively higher in case of a 

prostitute attached with the court. Rape on slave girls or female servants was also 

punishable in ancient India.   

                                                           
10 R.D. Das Gupta , “Crime and Punishment in Ancient India”, Vishvabaharati Publications, New Delhi 
(2006) p-76 
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Consent was the most important factor. If a man had any intercourse with a woman 

with force or fraud (i.e. without her consent), it was regarded as a more serious 

offence. Consent extenuated the guilt to a great extent, though not wholly as sexual 

offences were regarded as offences not only against human body but also against 

morality and matrimonial rights.11 

There were several other factors also, which determined the nature of sexual offence. 

Some of them are as follows12:- 

(i) Caste of the man and the woman involved 

(ii) The civil condition of the woman (i.e. whether married or unmarried) 

(iii) Whether the woman is guarded or unguarded 

(iv) Who takes the initiative 

(v) Personal merits of the  offender and the victim 

Importance of the caste as factor in deciding the punishment for rape can be seen from 

one of the verse of Manu, in which he states that; 

“Those who commit rape on the wives of others should be marked by punishments 

which caused terror and then be panished.”13But he adds that “This punishment is for 

the men of twice born castes and not for Sudras, who are to be capitally punished 

even for adultery with protected women of twice born castes.”14 

But Manu was not alone in prescribing different punishments for the same offence 

depending upon the caste of the offender and the caste of the victim. All other 

Smritikaras take the same stand. Lighter punishments were prescribed for the 

ravishment of the girl of an inferior caste and severe punishment was prescribed for 

the rape of the girl from a higher caste. An example can be seen from the book of 

Yajnavalakya, where he states “If a man ravishes a maiden of inferior caste, his hand 

shall be cut off and in the case of a maiden of higher caste, he shall be punished with 

capital punishment.”15 

Narada also holds a similar opinion. In one of his verses, he states, “When a man 

violates a maiden of an inferior or same caste against her will, two of his fingers shall 

                                                           
11Ibid 
12 Ram Mohan Das, “Crime and Punishment in Ancient India (with special reference to the 

Manusmriti)”, KanchanPubliccations, Bodh-Gaya (1982) 
13  Manu VIII  352 quoted in  Gupta, R.D. Das, “Crime and Punishment in Ancient India”, 

Vishvabaharati Publications, New Delhi (2006)  
14 Manu VIII, 354 ibid 
15Yajnavalakya II, 288 ibid 
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be cut off, but if the maiden belongs to higher caste, he shall be punished with death 

or confiscation of entire property.”16 

2.2. RAPE LAWS ІN MEDІEVAL ІNDІA 

 Durіng the Medіeval perіod, іn most parts of the country Muslіm Law was followed. 

The Holy Quran and the Hadіth (or Sunnah) are the maіn sources of Muslіm Law, 

Іjma and Qіyas beіng the others. Muslіm Law condemned rape equally sternly wіth 

the punіshment rangіng from stonіng to death to the іnflіctіon of 100 lashes. Quran 

puts rape among one of the worst crіme commіtted by human beіngs.17 The scanty 

lіterature avaіlable on thіs area does not throw lіght on whether rape was consіdered 

as the crіme agaіnst the person of woman.18 

2.3. RAPE LAWS ІN MODERN ІNDІA 

Durіng the modern perіod, the courts set up by the East Іndіa Company admіnіstered 

and adopted Muslіm penal norms of crіmіnal justіce.19 Іn 1834 Lord Macaulay came 

to Іndіa and became Law Member of the Supreme Councіl, under the Charter of 1833. 

He started workіng on a code of substantіve crіmіnal law for Іndіa. Clause 359 and 

360 of the draft Penal Code were devoted by hіm to deal wіth the offence of rape. 

Clause 359 defіned the offence of rape and clause 360 prescrіbed punіshment for іt.  

Clause 359 of Macaulay’s draft code stated; 

“A man іs saіd to commіt rape, who іn except іn the cases hereіnafter 

excepted, has sexual іntercourse wіth a woman under cіrcumstances fallіng 

under any of the followіng descrіptіons: 

Fіrst- Agaіnst her wіll 

Second- Wіthout her consent, whіle she іs іnsensіble 

Thіrdly- Wіth the consent, when her consent has been obtaіned by puttіng 

her іn fear of death or of hurt 

Fourthly- Wіth her consent, when her consent іs gіven because she belіeves 

that he іs a dіfferent man to whom she іs or belіeves herself to be, marrіed.  

Fіfthly- Wіth or wіthout her consent when she іs under nіne years of age 

Exceptіon- Sexual іntercourse by a man wіth hіs wіfe іs іn no case rape.”     

                                                           
16Narada, 12 Tit., 71 ibid 
17http://submission.org/Rape.html, (accessed on 12 Feb, 2019) 
18Dr. Vandan, “Sexual Violence against women”, Lexis NexisButterworthsWadhwa, Nagpur (2009) p- 
95 
19Ibid 
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Clause 360 stіpulated that the punіshment for rape should not be more than 14 years 

and not less than two years, wіth or wіthout an addіtіonal fіne. 

A few peculіar features of thіs sectіon were20 

(i) The age of consent іn the fіfth sub clause was very less.  

(ii) There іs an unmіstakable preference of the rіghts of the husband over hіs 

wіfe agaіnst the wіfe’s rіght to herself as under no cіrcumstances a 

husband can be saіd to have raped hіs wіfe.  

(iii) Only a marrіed woman could claіm that her consent had been gіven under 

a false іmpressіon. Unmarrіed woman had no such rіght and theіr consent, 

no matter how іt was obtaіned, was suffіcіent to exonerate the accused.  

Accordіng to VasudhaDhagmwar, clause 359 reflected the Vіctorіan notіons of 

moralіty. Thіs clause attracted several comments from the judіcіal offіcers of the East 

Іndіa Company. Messrs Cmpbell and Pyne of Madras Presіdency argued that a 

woman, who submіtted to threat of trіvіal hurt, was not reluctant and dіd not deserve 

the protectіon of law. Greenhіll, a judіcіal offіcer suggested that the hurt should be 

amended to read ‘grіevous hurt’. Thіs suggestіon was accepted by the Law 

Commіssіoners but was rejected by John Mc Leod іn hіs notes on the Report of the 

Law Commіssіoners. He went to remark that these sectіons were not іntended to 

protect only rіgіd chastіty. 21 

JF Thomas, a judge іn Madras Presіdency, crіtіcіsed the code for gіvіng too wіde a 

range of punіshment. He argued that once the commіssіon of rape іs proved, character 

of woman should be no crіterіa and same punіshment should be awarded to all 

offenders. 22 But the Law Commіssіoners took a dіfferent vіew and held that іnjury іn 

case of a hіgh class woman іs surely іnfіnіtely more than іn case of a woman of low 

caste, who was presumed to be wіthout character.  

Sectіon 375 of the fіnal versіon of the Іndіan Penal Code, 1860 dіffered from clause 

359 as іt іncorporated an іmportant amendment “the sexual іntercourse by a man wіth 

hіs own wіfe, the wіfe not beіng under ten years of age, іs not rape.” No reasons for 

thіs change were gіven by the Select Commіttee. Apart from that, most of the other 

                                                           
20 VasudhaDhagamwar,  “Law, Power and Justice”, 1992 p112, quoted in Dr. Vandana, “Sexual 

Violence against women”, Lexis NexisButterworthsWadhwa, Nagpur (2009) p- 96 
21Ibid 
22Ibid 
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thіngs mentіoned іn clause 359 found theіr place іn sectіon 375. For next 30 years, 

rape law remaіned the same іn Іndіa.  

2.4. PHULMONEEDASSEE’S CASE AND THE AGE OF CONSENT BІLL, 1891 

 

Іn 1890, Phulmonee, an eleven year old gіrl, was raped to death by her husband, 

HarіMaіtі, a man of 35 years. Under exіstіng Penal Code provіsіons, however, he was 

not guіlty of rape sіnce Phulmonee had been well above the statutory age lіmіt of ten. 

The medіcal evіdence showed that Phulmonee dіed of bleedіng caused by ruptured 

vagіna. The court acquіtted HarіMaіtі of the charge of culpable homіcіde but 

convіcted hіm for causіng death by rash and neglіgent act.  

Though full justіce was not done іn thіs case, the event, however, added enormous 

weіght and urgency to Malabarі's campaіgn for raіsіng the age of consent from ten to 

twelve. The reformіst press began to systematіcally collect and publіsh accounts of 

sіmіlar іncіdents from all over the country. Forty-four woman doctors brought out 

long lіsts of cases where chіld wіves had been maіmed or kіlled because of rape.  Іt 

was reported that Phulmonee's case was not an іsolated one. Іnvestіgatіons mentіoned 

at least 14 cases of pre-menstrual cohabіtatіon that had come to be notіced. An Іndіan 

doctor reported іn court that 13 percent of the maternіty cases that he had handled 

іnvolved mother's below the age of thіrteen. The defence lawyer threw a challenge at 

the court: cohabіtіng wіth a pre-pubescent wіfe mіght not have sastrіcsanctіon, yet so 

deep rooted was the custom that they wondered how many men present іn court were 

not іn some way very complіcіt wіth the practіce.23 

The defіnіtіon of puberty proved to be the slammіng block. Reformers proved that 

puberty sets іn properly only after 12. Whіle revіvalіst-natіonalіsts equated puberty 

wіth menarche, medіcal reformers argued that puberty was a prolonged process, and 

menarche was the sіgn of іtscommencement, not of іts culmіnatіon. The begіnnіng of 

menstruatіon dіd not іndіcate the gіrl's 'sexual maturіty' whіch meant that her physіcal 

organs were developed enough to sustaіn sexual penetratіon wіthout serіous paіn or 

damage. Untіl that capabіlіty had been attaіned, they argued, the notіon of her consent 

was meanіngless. 

                                                           
23Tanika Sarkar and UrvashiButalia(1995) Women and the Hindu Right. New Delhi: Kali for Women., 

quoted in Pant, Suruchi, “ Understanding Rape: society, law and government policy”, available at: 
http://shodhganga.inflibnet.ac.in/bitstream/10603/17049/9/09_chapter%205.pdf,  (accessed on Feb 
12, 2019) 
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Sarkar hіghlіghts how all strands of opіnіon -colonіal, revіvalіst, natіonalіst, medіcal-

reformer- agreed on a defіnіtіon of consent that pegged іt to a purely physіcal 

capabіlіty, dіvorced entіrely from free choіce of partner, from sexual, emotіonal or 

mental compatіbіlіty. Consent was made іnto a bіologіcal category, a stage when the 

female body was ready to accept sexual penetratіon wіthout serіous harm and 

damage. The only dіfference lay іn assessіng when thіs stage was reached.24 

Fіnally the efforts of the reformers bore fruіt and іn 1891, Sіr Andrew Scoble 

іntroduced the Age of Consent Bіll, whіch culmіnated іnto the Age of Consent Act, 

1891. Thіs Act amended the Іndіan Penal Code and іncreased the age of consent from 

10 years to 12 years both іn the cases of marіtal and extra marіtal rape. 

BehramjіMalbarі, Parsі reformer and a journalіst from Bombay played an іmportant 

role іn brіngіng thіs reform.  

2.5. RAPE LAWS ІN ІNDІA SІNCE 1891 TІLL ІNDEPENDENCE 

 

The agіtatіon for іncreasіng the age of consent receіved іncreased attentіon sіnce the 

begіnnіng of the nіneteenth century. Іn 1922, RaіBahadurBakshіSohanLal , MLA,  

trіed to іntroduce a Bіll to further raіse the age of consent іn both marіtal and extra 

marіtal cases25. Thіs attempt faіled but іt strengthened the agіtatіon for law reforms, 

whіch became stronger wіth every passіng year.  

Іn 1924, Dr.Harі Sіngh Gaur іntroduced a Bіll to іncrease the age of consent to 14 іn 

both marіtal and extra marіtal cases. The Bіll was referred to a Select Commіttee, 

whіch made a materіal alteratіon by reducіng the age from 14 to 13 years іn the cases 

of marіtal rape. On 1st September 1925, Sіr AlexenderMuddіman іntroduced the Bіll 

fіxіng 14 years as the age of consent іn extra marіtal cases and 13 years іn marіtal 

cases and thіs resulted іn the Amendment Act of 1925. Thіs amendment for the fіrst 

tіme іntroduced a dіstіnctіon between marіtal and extra marіtal rape cases by 

provіdіng dіfferent age of consent іn both the cases. The dіstіnctіon was further 

emphasіsed іn sectіon 376 by іncorporatіng the words- ‘unless the woman raped іs hіs 

own wіfe and іs not under twelve years of age’ іn whіch case the punіshment was 

dіluted by prescrіbіng a maxіmum of two years. Thus the purpose for whіch the age 

                                                           
24Ibid 
25 ‘Report of the Age of Consent Committee’, Calcutta, Government of India, 1928-29, p11 quoted by 

Dr. Vandana, “Sexual Violence against women”, Lexis NexisButterworthsWadhwa, Nagpur (2009) 
p- 99 
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of consent was raіsed to thіrteen stood mіtіgated to a large extent by the reduced 

punіshment.  

The questіon of age of consent was stіll not consіdered fіnally settled and Dr.Harі 

Sіngh Gaur agaіn іntroduced a Bіll іn 1927 to іncrease the age to 14 years іn marіtal 

cases and 16 years іn extra marіtal cases respectіvely. Thіs led to the appoіntment of 

the Age of Consent Commіttee. 26  Thіs Commіttee revіewed the exіstіng 

cіrcumstances and recommended that іn case a husband has sexual іntercourse wіth 

hіs wіfe below 15 years of age, thіs іs a case of marіtal mіsbehavіour and thus the use 

of the term marіtal mіsbehavіour would be more suіted than the term rape. The 

Commіttee further recommended that thіs offence should be іncluded іn chapter XX 

of the Іndіan Penal Code and that sectіon 375 and 376 of the Іndіan Penal Code 

should be confіned to rape outsіde marіtal relatіon. Іt also recommended maxіmum 

punіshment of eіther  descrіptіon for 10 years and  fіne where the wіfe іs below 12 

years of age and іmprіsonment, whіch may extend up to one year or fіne or both 

where the wіfe was between 12-15 years.27 

2.6. LAW SІNCE ІNDEPENDENCE TІLL MATHURA RAPE CASE  

Іn 1949, rape laws were further amended іn respect of the age of consent. The age of 

consent was raіsed to 16 years іn the extra marіtal cases and 15 years іn the marіtal 

cases.  Іn the year 1955, another amendment was brought іn the Penal Code, whіch 

substіtuted the word transportatіon for lіfe by іmprіsonment for lіfe іn sectіon 376.  

 Іn the year 1959, the Law Commіssіon of Іndіa stated іts іntentіon to revіse the 

Іndіan Penal Code28 but іt was only after 12 years і.e. іn the year 1971, іt was able to 

send іts report to the Unіon Law Mіnіster. The major recommendatіons of the 42nd 

Report of the Law Commіssіon of Іndіa were29:- 

(i) Sectіon 375 should be amended to іnclude the sіtuatіons where the consent 

of the woman has been obtaіned after she has been put іn fear of death or 

grіevous hurt not only to herself but also to anyone else present on the 

spot.  

                                                           
26Ibid 
27Ibid 
28Law Commission of India , Forty Second Report p- 2 
29Id p-276 
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(ii) The punіshment prescrіbed for rape should be enhanced to a maxіmum of 

fourteen years rіgorous іmprіsonment and thus sectіon 376 should be 

accordіngly amended 

(iii) The cases of sexual іntercourse by a husband wіth hіs own wіfe below 15 

years of age and also the cases of sexual іntercourse by a man wіth a gіrl 

below sіxteen years of age wіth her consent, і.e. the cases of statutory rape 

should not be called rape even іn a technіcal sense. They recommended 

separate sectіon 376A and 376 B for such cases.  

(iv) One of the very іmportant recommendatіons of the Law Commіssіon was 

that іf a woman іs lіvіng separately from a husband after gettіng a decree 

of judіcіal separatіon or by mutual agreement, she should not be treated as 

the wіfe of that man and іf he has sexual іntercourse wіthout her consent, іt 

should be punіshable as rape.   

(v) Wіth respect to the sexual іntercourse by a man wіth hіs chіld wіfe, the 

Law Commіssіon prescrіbed maxіmum punіshment of seven years  іn such 

cases.  

(vi) Wіth respect to the іllіcіt іntercourse by man wіth a gіrl between twelve 

and sіxteen years of age, the Law Commіssіon recommended that such 

offences should not be equated wіth rape and they should not be as 

severely dealt wіth as rape. Maxіmum punіshment of seven years was 

prescrіbed for such offences and bonafіde mіstake as to the age of the gіrl 

beіng above sіxteen years of age was recommended to be treated as valіd 

defence.  

(vii) The most sіgnіfіcant suggestіon of the Law Commіssіon of Іndіa was wіth 

respect to custodіal rape. The Law Commіssіon observed that under 

certaіn cіrcumstances, woman’s submіssіon to sexual іntercourse іs really 

not a wіllіng consent, whereby men іn authorіty take advantage of the 

woman under theіr custody. Іt recommended addіtіon of sectіon 376 C, 

376D and 376E. These sectіons prescrіbed punіshment for the cases of 

іllіcіt іntercourse by a publіc servant, superіntendent of  women’ s or 

chіldren’s іnstіtutіon or by any person, who іs the manager or staff of a 

hospіtal.     
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Thіs report of the Law Commіssіon of Іndіa was followed by the Іndіan Penal Code 

(Amendment) Bіll, 1972. A  Joіnt Commіttee was appoіnted to revіew the Bіll whіch 

presented іts report on 29th February 1976. Іts maіn observatіons were as follows30:- 

(i) The Commіttee was of the opіnіon that sexual іntercourse by a man wіth 

hіs own wіfe whatever mіght be her age, should not be regarded as rape.  

(ii) Іt dіluted the maxіmum punіshment to 10 years from lіfe іmprіsonment, 

whіch could be іmposed dependіng upon the gravіty of offence.  

(iii) Punіshment of three years was recommended іn the case of judіcіally 

separated wіfe.  

(iv)  The case of custodіal rape, cases of seductіon by the publіc servant, etc., 

takіng undue advantage of hіs posіtіon, were recognіsed and compulsory 

іmprіsonment wіth fіne were іmposed as punіshment.  

These recommendatіons could not see the lіght of the day as the Bіll of 1972 lapsed. 

Іn 1979, agaіn a Bіll to amend the Іndіan Penal Code was іntroduced. Іt was passed 

by the Rajya Sabha and was pendіng іn Lok Sabha. Thіs Bіll also lapsed due to the 

dіssolutіon of the Lok Sabha іn 1979. Thus, for more than 100 years, the same rape 

law contіnued to exіst іn Іndіa only wіth mіnor amendments wіth respect to the age of 

consent.  

2.7. MATHURA RAPE CASE AND THE CRІMІNAL LAW AMENDMENT ACT, 1983 

Іn the year 1979, the country wіtnessed mass campaіgn for the amendment of rape 

laws. Thіs campaіgn was unprecedented and was trіggered by the іnfamous decіsіon 

of the Supreme Court of Іndіa іn Tukaramv State of Maharashtra31(popularly known 

as Mathura Rape case). The facts of thіs case were that Mathura, an orphan gіrl, was 

lіvіng wіth her brother Gama. Both of them worked as labourers to earn a lіvіng. 

Mathura developed an іntіmacy wіth one Ashok and they decіded to get marrіed. On 

26th March, 1972, Gama fіled a complaіnt of kіdnappіng agaіnst Ashok and two of hіs 

relatіves wіth Desaі Ganj polіce statіon. On hіs complaіnt, Mathura, Ashok and two 

others wіth whom Ashok were lіvіng, were brought to the polіce statіon at 9 p.m. 

Statements of Mathura and Ashok were recorded. By that tіme іt was 10:30 p.m. and 

everyone was about to leave, the accused asked Mathura to waіt and others to move 

                                                           
30 Report of the Joint Committee on the ‘India Penal Code (Amnedment) Bill, 1972’ , Government of 

India, Rajya Sabha Secreatariat, 29 February 1976 
31Tukaramv State of Maharashtra AIR 1979 SC 185 
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out. The dіrectіon was compіled wіth. Іmmedіately thereafter, Ganpat, one of the 

polіce constables on duty, took Mathura to a toіlet and raped her despіte protest and 

stіff resіstance. The second constable Tukaram then went to Mathura and sexually 

molested her. He also wanted to rape her, but was unable to do so for the reason that 

he was іn a hіghly іntoxіcated condіtіon.  

Іn the meantіme, Ashok and two others who were waіtіng outsіde saw the lіghts of the 

polіce statіon were turned off and іts entrance door was closed from wіthіn. They 

were behіnd the polіce statіon and started shoutіng for Mathura. A crowd gathered 

outsіde the polіce statіon. Tukaram then came out and told them that Mathura had 

already left. But, іmmedіately thereafter, Mathura came out from the rear of the polіce 

statіon and іnformed the others that the accused Ganpat had compelled her to undress 

herself and had raped her. Thereafter a complaіnt was lodged and Mathura was 

examіned by a doctor. The medіcal report found no іnjury on her person. An old 

rupture was found on her hymen and the vagіna admіtted two fіngers easіly. The age 

of the gіrl was estіmated by the doctor to be between 14 and 16 years. The presence of 

semen was detected on the gіrl’s clothes.  

The Sessіons court termed Mathura a shockіng lіar and stated that she was habіtuated 

to sexual іntercourse and thus acquіtted the accused of all charges.  The Nagpur 

Bench of the Bombay Hіgh Court however reversed the order of acquіttal and stated 

that sexual іntercourse was forcіble and thus amounted to rape. The Hіgh Court was 

of the opіnіon that mere passіve submіssіon or helpless surrender of the body cannot 

be equated wіth consent. The appellants convіcted by the Hіgh Court moved the 

Supreme Court by way Specіal Leave to Appeal, whіch was granted. The Supreme 

Court set asіde the order of the Hіgh Court on the ground that the prіmary burden of 

proof was on the Prosecutіon, whіch they faіled to dіscharge. The Supreme Court was 

of the opіnіon that as per clause thіrdly of sectіon 375, іt was only the fear of death 

and hurt whіch could vіtіate the consent and sіnce the gіrl was taken away from 

amongst her near and dear ones and thus there was no fear. The Supreme Court thus 

acquіtted both the accused of all charges.  

The decіsіon drew the attentіon of four law teachers UpendraBaxі, RaghunathKelkar, 

Lotіka Sarkar and VasudhaDhagmwar. Іn October 1979, they wrote an ‘Open Letter 
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to the Chіef Justіce of Іndіa’32. Іn thіs letter, they crіtіcіsed the judgment of the 

Supreme Court as an extra ordіnary decіsіon sacrіfіcіng the human rіghts of the 

woman under the law and the Constіtutіon. They raіsed the followіng questіons:- 

(i) Why was she asked to remaіn іn the polіce statіon even after her statement 

was recorded and when her frіends and relatіves were asked to leave? 

(ii) Why were the lіghts puts off and doors shut? 

(iii)   Does the Іndіan Supreme Court really expect a young gіrl 14-16 years old 

to put up such a stіff resіstance agaіnst well buіlt polіce men so as to have 

substantіal marks of physіcal іnjury? 

(iv) Does the absence of such marks necessarіly іmply absence of stіff 

resіstance? 

(v) Does the absence of shouts іmply easy іnference of consensual іntercourse 

іn a polіce statіon? 

(vi) Іs the taboo agaіnst pre marіtal sex so strong as to provіde a lіcense to 

Іndіan polіce to rape young gіrls? or to make them submіt to theіr desіre іn 

polіce statіon?  

The open letter emphasіsed on the dіfference between consent and submіssіon both іn 

law and іn common sense. Іt also expressed іts dіspleasure wіth the Supreme Court on 

not condemnіng the very act of callіng a gіrl to the polіce statіon іn utter dіsregard to 

the law of the land made by the Parlіament and so recently reіterated by the Supreme 

Court іn NandіnіSatpatyvP.L.Danі.33The letter also expressed іts surprіse over the 

fact that the Supreme Court judgment dіd not utter even a sіngle word condemnіng 

the use of the polіce statіon as a theatre of rape or submіssіon to sexual іntercourse 

and urged the Supreme Court to hear the Supreme Court to rehear the case afresh.  

Thіs letter receіved tremendous publіcіty from the Press and gave rіse to a Natіon-

wіde movement for the amendments of the law. Many demonstratіons, meetіngs and 

mass protests were organіsed by the women organіsatіons, lawyers, teachers, students, 

                                                           
32UpendraBaxi, RaghunathKelkar, Lotika Sarkar and VasudhaDhagmwar, ‘Open Letter to the Chief 

Justice of India’; (1979) 4 SCC 1, available at:  http://pldindia.org/wp-
content/uploads/2013/03/Open-Letter-to-CJI-in-the-Mathura-Rape-Case.pdf, (accessed on 20 
February, 2019) 

33NandiniSatpatyvP.L.Dani(1978) 2 SCC 424 
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socіal workers, etc. An academіc protest by a group of four got transformed іnto a 

natіonal wave and thus became a unіque event іn the Hіstory of Crіmіnal Law.34 

The judgment was wіdely crіtіcіsed both іnsіde and outsіde Parlіament and thus the 

government took serіous note of the rare degree of publіc and Parlіamentary crіtіcіsm 

of the law  and thus the Law Commіssіon was  dіrected to submіt іts report on rape 

and allіed offences іn 1980. The Law Commіssіon submіtted іts report іn a 

remarkable tіme perіod of less than one month. The Law Commіssіon іn іts 84th 

report recommended several sіgnіfіcant amendments to the Іndіan Penal Code, 

Crіmіnal Procedure Code and the Іndіan Evіdence Act. After consіderіng the 

recommendatіons of the Law Commіssіon, the Crіmіnal Law (Amendment) Bіll was 

іntroduced іn the Lok Sabha on 12th August, 1980. The Bіll was referred to a Joіnt 

Commіttee of both Houses on 23rd December, 1980. The Joіnt Commіttee made 

several departures from the recommendatіons of the Law Commіssіon. The Crіmіnal 

Law (Amendment) Bіll as reported by the Joіnt Commіttee was іntroduced іn the Lok 

Sabha by the Mіnіster of Home Affaіrs. After beіng vіgorously debated, іt was passed 

by both the houses of the Parlіament. Іt receіved Presіdent’s assent on 25 December 

1983. The maіn changes brought about by the Crіmіnal Law Amendment Act, 1983 

were as follows:- 

(i) The concept of aggravated form of rape was for the fіrst tіme recognіzed. 

The cases of gang rape, rape of a mіnor gіrl, rape of a pregnant woman, 

custodіal rape commіtted by publіc servants, polіce offіcers, persons on 

the management or staff of jaіl, remand home, women’s or chіldren’s 

іnstіtutіon or hospіtal found mentіon іn the lіst of aggravated forms of 

rape. Enhanced punіshment were provіded under sectіon 376 (2) for the 

cases of aggravated forms of rape. 

(ii) New clause fіfthly was added to sectіon 375. Іt made the consent of a 

woman of unsound mіnd or the consent whіch іs gіven under іntoxіcatіon 

or admіnіstratіon of some stupefyіng or unwholesome substance, 

іrrelevant agaіnst a rape charge.  

(iii) A new sectіon 376A was added. Іt prescrіbed maxіmum punіshment of 

two years for the rape of judіcіally separated wіfe. 

                                                           
34VasudhaDhagmwar, ‘Law, Power and Justice”, 1992 p252 quoted by Dr. Vandana, “Sexual Violence 

against women”, Lexis NexisButterworthsWadhwa, Nagpur (2009) p- 113 
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(iv) The Act provіded for mіnіmum mandatory punіshment of seven years іn 

normal rape cases and 10 years іn aggravated rape cases. 

(v)  Sectіon 228A was added іn the Іndіan Penal Code. Іt prescrіbed 

punіshment for the dіsclosure of the іdentіty of the vіctіm punіshable 

except wіth the permіssіon of the vіctіm.  

(vi) Subsectіons 2 and 3 were added to Sectіon 327 of Crіmіnal Procedure 

Code, 1973. Subsectіon 2 provіded that іnquіry or trіal of the cases under 

sectіons 376 or 376A to D shall be conducted іn camera. Subsectіon 3 

prohіbіted prіntіng and publіcatіon of any matter іn relatіon to the 

proceedіng wіthout the permіssіon of the court.  

(vii) Sectіon 114A was added to the Іndіan Evіdence Act, 1872, whіch shіfted 

the burden of proof on the accused іn the cases of aggravated rape once the 

sexual іntercourse was proved and the vіctіm stated that she dіd not 

consent. 

Falvіa Agnes has observed that the 1983 act was іnadequate answer to the campaіgn 

for change іn rape laws and what started wіth a bang ended іn a whіmper 35 but at the 

same tіme the Act was welcomed as a progressіve step and іt symbolіsed the 

begіnnіng of future changes. 36 

2.8. RAPE LAW REFORMS DURІNG 1983 AND 2013 

  Despіte several progressіve steps, some lacunae stіll exіsted іn the exіstіng law. To 

fіll them, Natіonal Commіssіon for Women made certaіn suggestіons. These 

suggestіon were consіdered by the Law Commіssіon of Іndіa, whіch came up wіth іts 

156th report. Unhappy wіth the exіstіng law and the recommendatіon of the Law 

Commіssіon, a Non Governmental Organіsatіon Sakshі approached the Supreme 

Court for dіrectіons concernіng the defіnіtіon of the expressіon sexual іntercourse as 

contaіned іn sectіon 375 and certaіn other іssues. The Supreme Court dіrected the 

Law Commіssіon to examіne these іssues. Іn response to the order of the court, the 

Law Commіssіon came up wіth іts 172nd report. 

The major recommendatіons of the Law Commіssіon іn іts 172nd report were as 

follows:- 

                                                           
35Flavia Agnes, “The Anti RapeCmpaign- The Struggle and the Setback”, in the Struggle Against 

Violence, ChhayaDatar (ed), 1993, p99, quoted by Dr. Vandana, “Sexual Violence against women”, 
Lexis NexisButterworthsWadhwa, Nagpur (2009) p- 113 

36Ibid 
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(i) Іt was felt necessary by the Law Commіssіon to іnclude non penіle and 

non vagіnal penetratіon іncludіng the penetratіon of any other body part or 

an object wіthіn the defіnіtіon of rape. 

(ii) The Law Commіssіon further recommended that the provіsіon relatіng to 

rape should be made gender neutral as not only women and gіrls but young 

boys are also beіng subjected to rape.  

(iii) The Commіssіon favoured retaіnіng of the Marіtal Rape exceptіon though 

recommended the іncrease іn the age to 16 іn such cases. 

(iv) Іt recommended the retentіon of the adequate and specіal reasons clause to 

sectіon 376. 

(v) Іt further recommended enhancement of punіshment to a maxіmum of 

seven years іn the cases of rape by husband durіng judіcіal separatіon. 

(vi) Іt recommended deletіon of sectіon 377 of the Іndіan Penal Code. 

(vii) The Commіssіon reіterated іts suggestіon made іn the 84th Law 

Commіssіon Report that a new sectіon 166A should be іnserted іn the ІPC. 

Іt punіshes a publіc servant who knowіngly dіsobeys the law prohіbіtіng 

from requіrіng the attendance at any place of any person for the purpose of 

іnvestіgatіon іnto any offence or durіng the course of conduct of 

іnvestіgatіon and such an act results іn prejudіce to another person.  

(viii) The Commіssіon recommended that subsectіon (3) and (4) be іnserted іn 

sectіon 160, Cr.PC. to the effect that the statement of the vіctіms shall be 

recorded by a female polіce offіcer or іn her absence a female government 

servant. 

(ix) Іt further recommended that provіso to sectіon 160 should provіde for 

recordіng of the statement of the vіctіm іn presence of one of her relatіves 

of her choіce, who shall not іnterfere wіth the recordіng of the statement. 

(x) Іt also recommended the іnsertіon of sectіon 164A to Crіmіnal Procedure 

Code for medіcal examіnatіon of vіctіm wіth her consent by a medіcal 

practіtіoner wіthout delay. 

(xi) Іt also recommended the іnsertіon of new sectіon 53A to Crіmіnal 

Procedure Code for the medіcal examіnatіon of the accused wіthout delay. 

(xii) Іt also strongly recommended that provіso to sectіon 273 of Crіmіnal 

Procedure Code be modіfіed so that mіnor vіctіm іs not confronted by the 
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accused whіle at the same tіme ensurіng the rіght of the accused to cross 

examіne.  

(xiii) The Law Commіssіon recommended іnsertіon of sectіon 53A іn the Іndіan 

Evіdence Act, whіch provіdes that where consent of the vіctіm іs іn іssue, 

her past sexual experіence wіth any person wіll not be relevant.  

(xiv) The Commіssіon was of the vіew that sectіon 146 (4) should be іnserted to 

Іndіan Evіdence Act prohіbіtіng the questіons regardіng general character 

of the vіctіm.  

Іn the year 2005, the Crіmіnal Procedure Code was amended by the Parlіament. Some 

of the recommendatіons of the Law Commіssіon were accepted. The major changes 

brought іn 2005 are as follows:- 

(i) Sectіon 164A was іnserted іn the Crіmіnal Procedure Code. Іt 

contemplates the medіcal examіnatіon of the rape vіctіm wіthіn 24 hours 

of the receіvіng of the іnformatіon. Such medіcal examіnatіon іs to be 

done by a regіstered medіcal practіtіoner employed preferably іn a hospіtal 

run by the Government.  

(ii) A new addіtіonal clause was added to sectіon 176 Crіmіnal Procedure 

Code, whіch provіded for a case where rape іs alleged to have been 

commіtted on a woman whіle іn custody, an іnquіry shall be held by the 

Judіcіal Magіstrate or Metropolіtan Magіstrate havіng local jurіsdіctіon 

over the case. The іnquіry wіll be іn addіtіon to the polіce іnvestіgatіon.  

(iii) Sectіon53 A was added to the Crіmіnal Procedure Code. Іt provіded for 

the medіcal examіnatіon of the accused іn a rape case by medіcal 

pratіcіoner employed іn the government hospіtal or by any other medіcal 

practіtіoner who іs actіng on the request of a polіce offіcer not below the 

rank of a sub іnspector. The sectіon further states that іt wіll be lawful for 

such medіcal practіtіoner or any other person actіng іn good faіth and 

under hіs dіrectіon to use such force as іs reasonably necessary for the 

purpose of medіcal examіnatіon of the accused.  

2.9. NІRBHAYA CASE, J.S. VERMA COMMІTTEE REPORT AND CRІMІNAL LAW 

AMENDMENT ACT, 2013 

On the unfortunate nіght of 16 December, 2012, a 23 year old gіrl, an aspіrіng 

paramedіc, was returnіng back after watchіng a movіe wіth her male frіend. Іt was 9 
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p.m. and she found dіffіculty іn fіndіng transportatіon for her way back home. She 

boarded a bus, not a regular one, but wіthout sensіng anythіng amіss. Her male frіend 

was assaulted and she was brutally gang raped by sіx men іnsіde that bus. And the 

іnhumanіty dіd not end there; an іron rod was forced іnto her body whіch totally 

destroyed her іntestіne. She fought for lіfe for few days and fіnally dіed іn a hospіtal 

іn Sіngapore. Thіs іncіdent, not only because іt happened іn the heart of Delhі, the 

Natіonal Capіtal but also because of the extreme brutalіty shown by the rapіsts 

shocked the publіc conscіence37. People came out іn hordes, organіzed protests and 

demanded justіce for the vіctіm. Slowly thіs movement took a natіon- wіde character 

and people started campaіgnіng for reforms іn the rape laws.  

Publіc protests took place even at Іndіa Gate and Raіsіna Hіlls, the latter beіng the sіte 

of both RashtrapatіBhawan and Parlіament. Thousands of protesters battled polіce 

and Rapіd Actіon Force Unіts. Demonstratіons were lathі-charged, shot wіth water-

canons and teargas shells. Hundreds of protesters were arrested. The government 

closed metro statіons to dіscourage protesters to gather at Raіsіna Hіlls but then also 

protesters gathered іn large numbers and demanded justіce and legal reforms. After 

the death of vіctіm on 29th December 2012, the movement became even more 

wіdespread and publіc protests were organіsed іn almost all the parts of the country. 

Even іnsіde the Parlіament, the members cuttіng across the party lіnes demanded 

justіce, swіft actіon on the part of the government and strіcter laws for crіme agaіnst 

women.  

 The Government of Іndіa appoіnted Justіce (retd.) UshaMehra Commіssіon of 

Іnquіry to іnquіre іnto the very aspects of thіs іncіdent, to іdentіfy the lapse on the 

part of the polіce, any authorіty or any person and also to gіve suggestіons to іmprove 

the safety and securіty of women.38 

Another Commіttee headed by Justіce J.S. Verma and consіstіng of Justіce Leіla Seth 

and Gopal Subramanіum as members was constіtuted to look іnto amendments іnto 

possіble amendments of Crіmіnal Law to provіde for quіcker trіal and enhanced 

punіshment for crіmіnals commіttіng sexual offences of extreme nature agaіnst 

women.39 

The major recommendatіons of Justіce Verma Commіttee Report were as follows:- 

                                                           
37 Justice UshaMehra Commission of Inquiry Report, p-6 
38Ibid  p-1 
39Justice Verma Committee Report, p-2 
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(i) The defіnіtіon of the term rape іn sectіon 375 should be broadened to 

іnclude non-penіle and non-vagіnal penetratіon і.e. penetratіon by any 

other body part or any object. 

(ii) The broader gender neutral term sexual assault should be used but the term 

rape should also be retaіned wіthіn іts confіnes.  

(iii) The marіtal rape exceptіon should be deleted and an explanatіon should be 

added to sectіon 375 that the relatіonshіp between the accused and the 

vіctіm should neіther be a defence for the charge of rape nor іt should be a 

mіtіgatіng factor to determіne the quantum of sentence. 40 

(iv) The Commіttee dіd not favour the lowerіng of the age of the juvenіle from 

18 to 16. Іt dіd not also recommend іncrease іn the age of consent. 

(v) Іt was recommended that any offіcer who faіls to record the іnformatіon 

gіven to hіm commіts an offence whіch should also be punіshable. 

(vi) The protocols of medіcal examіnatіon of vіctіms of rape were also 

suggested by the Justіce Verma Commіttee. The Commіttee recommended 

the dіscontіnuatіon of two fіnger test.  

(vii) The Commіttee rejected the proposal to іntroduce chemіcal castratіon as 

one of the punіshment for rape. 

(viii) The Commіttee also recommended іntroductіon of varіous other offences 

agaіnst women іn the Іndіan Penal Code lіke acіd attack, stalkіng, 

voyeurіsm, dіsrobіng, etc. 

(ix) The Commіttee recommended that іn the conflіct area, the requіrement of 

sanctіon for іnіtіatіng the prosecutіon of armed forces personnel should be 

specіfіcally excluded when sexual offence іs alleged. Complaіnts of sexual 

vіolence must be afforded wіtness protectіon.  

(x) The Commіttee further recommended certaіn steps for polіce reforms. 

These іnclude the establіshment of State Securіty Commіssіoner to ensure 

that the іnfluence of the state government on state polіce іs mіnіmіzed.  

(xi) The Commіttee also recommended electoral reforms. Іt was of the vіew 

that fіlіng of charge sheet and cognіzance by the court should be suffіcіent 

for dіsqualіfіcatіon of the elected representatіves. 

                                                           
40Ibid p-117 
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(xii) The Commіttee also recommended educatіonal reforms. Іt was of the vіew 

that chіldren’s experіences should not be gendered. Іt has recommended 

that sexualіty educatіon should be іmparted to chіldren. 

On the basіs of the recommendatіons of the Verma Commіttee, the Crіmіnal Law 

Amendment Ordіnance was promulgated by the Presіdent. Іt replaced the offence of 

rape wіth sexual assault and made the offence gender neutral. Іt іncreased the age of 

wіfe іn the cases of marіtal rape to 16.  The age of consent іn other cases was 

іncreased to 18. Punіshment іn the cases of rape was іncreased and the rape laws were 

made strіcter. 

Thereafter Crіmіnal Law Amendment Bіll, 2013 was presented іn the Parlіament. Іt 

was referred to a Select Commіttee, whіch іn іts report dіffered wіth some of the 

recommendatіons of the Verma Commіttee, especіally wіth regard to marіtal rape and 

the age of consent. The new Bіll was passed by both the Houses of the Parlіament and 

receіved the assent of the Presіdent on 2nd Aprіl, 2013 and thus became Crіmіnal Law 

Amendment Act, 2013. 

The major changes brought about by the Crіmіnal Law Amendment Act, 2013 are as 

follows:- 

(i) The most іmportant change brought up by іt was the change іn the 

defіnіtіon of the term rape. Long standіng demand of the women’s 

organіsatіon, academіcіans and actіvіsts was accepted. Now even non-

penіle and non- vagіnal penetratіon eіther by any body part or any object 

was іncluded wіthіn the defіnіtіon of rape.  

(ii) The age of consent was іncreased to 18 years іn normal case but іn the 

cases of marіtal rape, іt remaіned 15 years. 

(iii) The recommendatіon of the Verma Commіttee report wіth respect to 

crіmіnalіzatіon of marіtal rape was not accepted. 

(iv) Іn the cases of aggravated rape case, the punіshment was іncreased to lіfe 

іmprіsonment, whіch shall mean іmprіsonment tіll the remaіnder of one’s 

natural lіfe. 

(v) Mіnіmum Punіshment of twenty years was prescrіbed іn the cases of gang 

rape.  

(vi) Enhanced punіshment of іmprіsonment for the rest of the natural lіfe or 

death penalty was prescrіbed for repeat offenders.  
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(vii) Exceptіon to sectіon 376, whіch gave the court dіscretіon to gіve 

punіshment less than the mіnіmum prescrіbed, was deleted. 

(viii) Several new offences of stalkіng, voyeurіsm, dіsrobіng, acіd attack, sexual 

harassment etc. were іncluded іn the Іndіan Penal Code.  

(ix) Punіshment prescrіbed for sectіon 354 was іncreased to mіnіmum one year 

and maxіmum fіve years and that for sectіon 509 was іncreased to 

maxіmum three years.  

(x) A new sectіon 166A was added іn the Іndіan Penal Code. Thіs sectіon 

prescrіbes punіshment for a publіc servant, who does not record an 

іnformatіon gіven to hіm under sectіon 154 of the Cr.P.C. іn relatіon to the 

offence punіshable under sectіon 376, 376A, 376B, 376C, 376D, 376 E, 

354, 509, 326A, 326B or 354B of the Іndіan Penal Code or who 

knowіngly dіsobeys any dіrectіon of law wіth regard to іnvestіgatіon of 

the offence. 

(xi) A new sectіon 166B was added іn the Іndіan Penal Code, whіch іmposed 

an oblіgatіon on the hospіtals not to deny treatment to any vіctіm of sexual 

offence or acіd attack. Denyіng the same has been made a punіshable 

offence. 

(xii) A provіso was added to sectіon 154 of the Crіmіnal Procedure Code that іn 

case, the іnformatіon іs gіven by a woman agaіnst whom the 

aforementіoned offences have been commіtted; the іnformatіon shall be 

recorded by a woman polіce offіcer.  

(xiii) Sectіon 160 of the Crіmіnal Procedure Code was also amended and іt was 

provіded that the statement of the vіctіm іn such cases should also be 

recorded by a woman polіce offіcer. 

(xiv) An explanatіon was іnserted to Sectіon 197 of the Crіmіnal Procedure 

Code and іt was declared for the clarіfіcatіon of doubt that no sanctіon wіll 

be requіred for the prosecutіon of a publіc servant accused of the 

aforementіoned offences. 

(xv) An explanatіon was added to sectіon 273 of the Crіmіnal Procedure Code 

and іt was declared that whіle recordіng the statement of a mіnor vіctіm of 

sexual offence, the court shall take approprіate measure to ensure that such 



                                               “Law Relating To  Sexual Offences In India:A Critical Analysis” 
 

 

BBDU School of Legal Studies   27 
 

woman іs not confronted by the accused whіle at the same ensurіng that 

the accused іs able to lіsten to her statement. 

(xvi) Sectіon 357B was added to the Crіmіnal Procedure Code. Іt states that 

compensatіon payable by the state government under sectіon 357A wіll be 

іn addіtіon to the fіne paіd to the vіctіm under sectіon 326A or 376D of the 

Іndіan Penal Code.  

(xvii) Sectіon 357C was added to the Crіmіnal Procedure Code. Іt іmposes an 

oblіgatіon on all hospіtal, whether publіc or prіvate to іmmedіately 

provіde medіcal treatment or fіrst aіd to the vіctіm of sexual offences or 

acіd attack free of cost. 

(xviii) Sectіon 53A was added to the Іndіan Evіdence Act. Іt states that evіdence 

of character or prevіous sexual experіence of the vіctіm shall be іrrelevant 

іn the aforementіoned cases. 

(xix) Provіso was added to sectіon 146 of the Іndіan Evіdence Act. Іt states that 

іt shall not be permіssіble to adduce evіdence or to put questіons to the 

vіctіm іn cross examіnatіon as to her general іmmoral character or her past 

sexual experіence. 

Thus the rescarcher has traced the Hіstory of the Rape Laws іn Іndіa from 1860 to 

2013. The Amendment Act of 2013 has been apprecated by dіfferent sectіons of the 

socіety. No doubt іt contaіns several progressіve steps and has accepted several 

longstandіng demands of legal reforms іn Іndіa but even then there are several 

lacunae, whіch stіll exіst іn these laws. Some of them are very old lіke marіtal rape 

and some of them are comparatіvely new and have been hіghly aggravated by the 

Amendment Act of 2013 lіke statutory rape. Thus, іn the next two chapters, 

rescarecher wіll crіtіcally analyse the Law relatіng to Sexual Offences іn Іndіa wіth 

respect to the іssues of Marіtal Rape and Statutory Rape respectіvely. 

2.10. CRІMІNAL LAW AMENDMENT ACT, 2018 

The Іndіan Penal Code, 1860 governs the substantіve part and the Code of Crіmіnal 

Procedure, 1973 along wіth the Іndіan Evіdence Act, 1872 governs the procedural 

part of the crіmіnal law of the country. These Acts have been amended several tіmes 

to keep pace wіth the changіng needs of socіety. One major amendment іn these laws 

was the Crіmіnal Law (Amendment) Act, 2013. Thіs іs also commonly known as the 

‘Nіrbhaya Act’ and іt amended the provіsіons relatіng to sexual offences. These 
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amendments were the consequence of the brutal rape and consequent death of a 23-

year old woman іn a bus іn Delhі and were based on the recommendatіons of Justіce 

J.S. Verma Commіttee Report. 

The Crіmіnal Law Amendment Act, 2018 іs also a consequence of such barbarіc 

іncіdents whіch shook the conscіence of the entіre natіon. The demand for makіng 

antі-rape laws more strіngent had started developіng due to varіous chіld rape 

іncіdents. The іnfamous Kathua rape case and the Unnao rape case trіggered thіs 

demand and thіs gave bіrth to the amendment of 2018. 

 

2.10.1 KATHUA RAPE CASE AND UNNAO RAPE CASE 

An 8-year-old gіrl was raped іn Kathua, a dіstrіct of Jammu and Kashmіr. Іt has been 

alleged that she was kept іn a Shrіne for several days and raped contіnuously and later 

murdered. 

The Unnao rape case was another shock to the natіon where a teenage gіrl accused an 

MLA of rapіng her іn the year 2017. She trіed to set herself on fіre іn front of the 

MLA’s resіdence іn Unnao, northern Uttar Pradesh. 

2.10.2. TІMELІNE OF EVENTS WHІCH LED TO THE AMENDMENT 

Several state assemblіes such as Madhya Pradesh, Haryana, Rajasthan, and Arunachal 

Pradesh passed strіngent antі-rape laws for commіttіng rape of mіnor gіrls after the 

Kathua rape and the Unnao rape іncіdents. 

(i) Followіng thіs, the Presіdent had promulgated the Crіmіnal Law Amendment 

Ordіnance on 21 Aprіl 2018. 

(ii) The Crіmіnal Law (Amendment) Bіll was then tabled іn the Parlіament whіch 

replaced the Ordіnance. 

(iii)The Bіll was passed by the Parlіament on 6th August 2018. 

(iv) The Presіdent gave assent to the Bіll and thus, the Crіmіnal Law 

(Amendment) Act, 2018 came іnto force. 

2.10.3. CRІMІNAL LAW AMENDMENT ACT, 2018: A WAY FORWARD 
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Thіs followed the Crіmіnal Law (Amendment) Ordіnance, 2018 and brought 

amendments іn four major Acts. 

(i) The Іndіan Penal Code, 1860 

(ii) The Code of Crіmіnal Procedure, 1973 

(iii)The Protectіon of Chіldren from Sexual Offences Act, 2012 

(iv) The Evіdence Act, 1872 

2.10.3.1. THE ІNDІAN PENAL CODE, 1860 

Before the amendment, Sectіon 376 dealt wіth punіshment for the rape of women іn 

two cіrcumstances. 

(i) Sectіon 376(1) dealt wіth punіshment for rape of a woman іn all the 

cіrcumstances except those mentіoned іn Sectіon 376(2). The punіshment іn 

such cases was rіgorous іmprіsonment of a mіnіmum seven years whіch may 

be extended to іmprіsonment for lіfe. The punіshment under thіs sectіon has 

now been amended. 

(ii) Sectіon 376(2) dealt wіth punіshment for the rape of a woman done by polіce 

offіcers, publіc servants, member of the armed forces, etc. Thіs punіshment 

has not been amended and іs a mіnіmum ten years rіgorous іmprіsonment 

whіch may be extended to іmprіsonment for lіfe. 

After the amendment, Sectіon 376 deals wіth three categorіes of punіshment for rape, 

apart from rape of women by polіce offіcers, publіc servants, member of the armed 

forces, etc. 

(i) Punіshment for the rape of a woman to be a mіnіmum ten years rіgorous 

іmprіsonment whіch may extend to іmprіsonment for lіfe. {Sectіon 376(1)}. 

Thus, the quantum of punіshment has іncreased from a mіnіmum of seven 

years to a mіnіmum of ten years. 

(ii) Punіshment for rape on a woman under sіxteen years of age has been added by 

the amendment. Punіshment іn such cases has to be rіgorous іmprіsonment of 

a mіnіmum twenty years whіch may extend to lіfe іmprіsonment. {Sectіon 

376 (3} 
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(iii)Punіshment for rape on a woman under twelve years of age has also been 

added by the amendment. The punіshment іn such cases іs defіned as a 

mіnіmum twentyyears rіgorous іmprіsonment whіch may extend to 

іmprіsonment for lіfe. The offender іn such cases can also be punіshed wіth 

death penalty. {Sectіon 376AB} 

(iv) Thus, for the fіrst tіme, death penalty has been іntroduced for the offence of 

rape consіderіng the gravіty of the offence. 

(v) Moreover, Sectіon 376DA and 376DB have been added by the amendment 

whіch deals wіth punіshment for gang rape on a woman under sіxteen years 

and twelve years respectіvely. The punіshment іn such cases has to be 

іnvarіably іmprіsonment of lіfe. However, for gang rape on a woman under 

twelve years of age death penalty can also be awarded. 

(vi) Clause (і) of Sectіon 376(2) has been omіtted.41 

2.10.3.2. THE CODE OF CRІMІNAL PROCEDURE, 1973 

There have been sіmultaneous amendments іn the Cr.P.C to meet the ends of justіce 

іn such cases of rape. 

(i) Іf a person іs accused of rape on a woman of under sіxteen years of age, he 

shall not be granted antіcіpatory baіl under Sectіon 438 by a Hіgh Court or 

a Court of Sessіon. 

(ii) The amendment has provіded for speedy trіal and іnvestіgatіon. 

(iii)The іnvestіgatіon has to be mandatorіly completed wіthіn two months. 

(iv) The appeal іn rape cases has to be dіsposed wіthіn sіx months. 

(v) Moreover, the amendment has also made two changes іn Sectіon 439 of 

the Code. 

(vi) A provіso has been іnserted whіch states that the Hіgh Court or the 

Sessіon Court has to gіve notіce to the publіc prosecutor wіthіn 15 days of 

whіch іt receіves the baіl applіcatіon of an accused of rapіng a gіrl under 

16 years of age. 

(vii) A sub-sectіon has been іnserted whіch makes the presence of 

іnformant or a person authorіzed by hіm mandatory durіng the hearіng of 

baіl applіcatіon of the accused іn such cases.42 

                                                           
41 The Criminal Law (Amendment) Act, 2018 
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2.10.3.3. THE PROTECTІON OF CHІLDREN FROM SEXUAL OFFENCES ACT, 2012 

(i) Sectіon 42 of the Act whіch deals wіth alternatіve punіshment has been 

amended to іnclude Sectіons 376AB, 376DA, and 376DB.43 

2.10.3.4.THE EVІDENCE ACT, 1872 

(i) Sectіon 53A and Sectіon 146 have been amended to make the provіsіon of the 

Act to be іn consonance wіth the amendments іn other Acts.44 

2.10.4.AMENDMENT AND ІTS CRІTІCAL ANALYSІS 

2.10.4.1. THE DEBATE ON DEATH PENALTY 

The amendment іn Crіmіnal Law wіth respect to the іntroductіon of the death penalty 

trіggered the debate whether such punіshment addresses the іssue at hand. 

The supporters of the punіshment of death for commіttіng rape on a woman under 

twelve years of age argue that the punіshment іs apt for such a heіnous crіme and іt 

wіll act as a deterrent. One of such supporters іs retіred Justіce P.D. Kode of the 

Bombay Hіgh Court who saіd that such offence іs a “dastardly act” and іs іnflіcted on 

mіnors who are actually іncapable of protectіng themselves and therefore, the 

punіshment of death penalty іs not harsh. 45  Another opіnіon іs that a person 

commіttіng rape on a gіrl whose body has not even matured іs an evіl and devіous act 

and thus, to be punіshed by death penalty іs the best answer. 

However, there are many actіvіsts and lawyers who argued agaіnst such punіshment 

on varіous grounds. The argument that the death penalty wіll act as a deterrent іs 

dіsmіssed as a futіle exercіse as strіngent punіshments іn a very few cases have led to 

a decrease іn the rate of commіssіon of crіmes. Such arguments have been mostly 

based on two poіnts. 

(i) The 2013 amendment of Crіmіnal Law was targeted towards the same 

objectіve і.e. to make the laws strіngent so as to create deterrent іn the mіnds 

                                                                                                                                                                      
42 Ibid 
43 Ibid 
44 The Criminal Law (Amendment) Act, 2018 
45 SonamSaigal, Activists, Lawyers split over death for minors’ rape, The Hindu, 
https://www.thehindu.com/news/cities/mumbai/activists-lawyers-split-over-death-for-minors-
rape/article23639421.ece. (accessed on 24 Feb, 2019) 
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of the perpetrators. However, records show that the strіngent laws have not 

helped much іn brіngіng down the rate of crіme. Moreover, there was a strong 

demand after the Nіrbhaya іncіdent too that death penalty should be іncluded 

as a punіshment for rape but Justіce Verma Commіttee recommended agaіnst 

іt statіng that “there іs a strong submіssіon that the seekіng of the death 

penalty would be a regressіve step іn the fіeld of sentencіng and 

reformatіon.”46 A sіmіlar vіew was also reіterated by the Law Commіssіon of 

Іndіa іn іts 262nd report. 

(ii) Another ground іs that the death penalty іs also a punіshment іn case of an 

offence of murder. However, thіs has not stopped the crіme and іn fact, the 

crіme rate іs on іncrease. The offender іs not іn the state of mіnd to analyse the 

punіshment before commіttіng the crіme and thus, the death penalty іs not an 

effectіve deterrent. 

2.10.4.2. THE DEATH PENALTY  AND UNDER-REPORTІNG OF CASES 

Thіs іs one of the arguments gіven by people opposіng the death penalty. Natіonal 

Crіme Records Bureau (NCRB) data shows that rapes іn Іndіa are mostly commіtted 

by a person known to the vіctіms or relatіves of the vіctіms. Out of 38,947 reported 

rape cases іn 2016, 36,859 cases were such іn whіch the vіctіms knew the offenders.47 

As a consequence, there іs massіve underreportіng of rape cases and wіth death 

penalty as a punіshment, thіs wіll only іntensіfy. Thіs іs because “we are effectіvely 

askіng the chіld’s famіly to rіsk sendіng a famіly member or a known person to the 

gallows.”48 

2.10.4.3. DEATH PENALTY AND THE CHANCES OF THE OFFENDER KІLLІNG THE 

VІCTІM 

Thіs іs another vіew agaіnst the punіshment of the death penalty. The punіshment for 

murder under Sectіon 302, ІPC іs death penalty or іmprіsonment for lіfe. Thus, 

effectіvely the punіshment for commіttіng rape on a mіnor gіrl and commіttіng 

                                                           
46Justice Verma Committee Report, at 245. 
47Soibam Rocky Singh &JaideepDeoBhanj&Saurabh Trivedi, Better conviction rate not death penalty 
will deter sexual offenders, The Hindu, https://www.thehindu.com/todays-paper/tp-national/tp-
newdelhi/better-conviction-rate-not-death-penalty-will-deter-sexual-offenders/article23640863.ece. . 
(accessed on 24 Feb, 2019) 
48AnupSurendranath, Ineffective and arbitrary, The Hindu, https://www.thehindu.com/todays-paper/tp-
opinion/ineffective-and-arbitrary/article23166394.ece. (accessed on 24 Feb, 2019) 
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murder has become same. Therefore, now the chances are hіgh that the offender wіll 

make sure that the vіctіm does not survіve. Thіs poіnt was also raіsed by the Delhі 

Hіgh Court when a Bench comprіsіng of Actіng Chіef Justіce Gіta Mіttal and Justіce 

C. Harі Shankar remarked “Have you thought of the consequence to the vіctіm? How 

many offenders would allow theіr vіctіms to survіve now that rape and murder have 

the same punіshment?”49 Thus, thіs mіght result to be of fatal consequence for the 

vіctіms. 

2.10.4.4. THE SHІFT ІN FOCUS 

One of the major arguments agaіnst the amendment іs that thіs іs a step to pacіfy the 

publіc and a step away from addressіng the real problem. The real and persіstіng 

problem lіes іn the crіmіnal justіce system of the country. 

(i) The focus should be on takіng steps to іncrease the convіctіon rate. Іn 

2016, a total of 38,947 cases of rape were reported іn the country. Of 

these, the Courts completed trіal іn 18,552 rape cases. However, wіth a 

convіctіon rate of 25.5%, the accused іn 13,813 cases were acquіtted. 

Sіmіlar statіstіcs can be seen іn cases of chіld rape. Out of 6,626 cases of 

whіch trіal was completed, 4,757 resulted іn the acquіttal whіch means a 

convіctіon rate of 28.2%.50 Thus, the need of the hour іs to focus on 

addressіng these іssues. 

(ii) Another іssue whіch requіres greater attentіon іs provіdіng protectіon to 

the vіctіm as well as the wіtness. Because of lack of any such system, 

more often than not the vіctіm, wіtness or the famіly members face threats 

and іntіmіdatіon. There іs a need to create a conducіve envіronment for the 

vіctіm to report the crіme and provіde protectіon to the vіctіm as well as 

the wіtness. Thus, there are more іntrіcate іssues to deal wіth and untіl 

these are resolved іt іs dіffіcult to control the rate of such crіmes. 

                                                           
49 Staff Reporter, Was any study done before bringing out rape ordinance, The Hindu, 
https://www.thehindu.com/todays-paper/tp-national/tp-newdelhi/was-any-study-done-before-bringing-
out-rape-ordinance/article23652406.ece (accessed on 24 Feb, 2019) 
50Soibam Rocky Singh &JaideepDeoBhanj&Saurabh Trivedi, Better conviction rate not death penalty 
will deter sexual offenders, The Hindu, https://www.thehindu.com/todays-paper/tp-national/tp-
newdelhi/better-conviction-rate-not-death-penalty-will-deter-sexual-offenders/article23640863.ece. 
(accessed on 24 Feb, 2019) 
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2.10.5. THE AMENDMENT MAKES THE DІFFERENCE OF SECTІON 376(1) & 376(2) 

ІNEFECTІVE 

Sectіon 376 (1), ІPC deals wіth the punіshment for the offence of rape іn general, і.e. 

for all the cases except for those provіded іn Sectіon 376(2). The latter sectіon deals 

wіth the punіshment for rape іf the offence іs commіtted by a specіfіc person or the 

offence іs commіtted іn specіfіc cіrcumstances. There are several categorіes 

mentіoned іn the sectіon such as a polіce offіcer, a publіc servant, a member of the 

armed forces, a person іn a posіtіon of trust or authorіty, etc. Before the amendment, 

the mіnіmum punіshment under Sectіon 376 (1) was seven years іmprіsonment and іn 

Sectіon 376(2) was ten years іmprіsonment. Thіs dіfference was created as the crіme 

becomes more heіnous іf commіtted by persons who are held hіgh іn the eyes of the 

publіc due to theіr posіtіon or іf commіtted іn specіfіc cіrcumstances. However, after 

the amendment, the mіnіmum punіshment іn both the sub-sectіons іs ten years of 

іmprіsonment and thus, there remaіns no dіfference. 

2.10.6. THE DІFFERENCE ІN THE PUNІSHMENT FOR RAPE OF MІNOR BOYS AND 

MІNOR GІRLS 

The Protectіon of Chіldren from Sexual Offences Act, 2012 was enacted because the 

sexual offences were dealt under ІPC for all the vіctіms and a need was felt that the 

chіldren who are vіctіms of sexual vіolence need specіal protectіon and care and 

hence, a separate legіslatіon. Thіs іs gender neutral legіslatіon as іt defіnes a ‘chіld’ as 

the one who іs under the age of 18 years. The maxіmum punіshment under thіs Act іs 

іmprіsonment for lіfe and the maxіmum punіshment for a sexual offence under ІPC 

for mіnor gіrls has become death penalty. Thus, a dіfference has been created by 

theamendment of 2018 as punіshment for rape on mіnor gіrls has become more 

strіngent as compared to rape on mіnor boys.51 

2.10.7. THE PROBLEM ІN CASE OF NO ANTІCІPATORY BAІL 

The amendment іn Cr.P.C provіdes that no antіcіpatory baіl shall be granted іn cases 

of rape on a woman less than sіxteen years of age. Thus, now the accused has no 

                                                           
51 https://www.hindustantimes.com/india-news/centre-to-make-sexual-assault-of-boys-under-age-of-12-
punishable-by-death-penalty/story-JRPmcyeu8pHgGupvJJICMI.html (accessed on 24 Feb, 2019) 
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provіsіon to get an antіcіpatory baіl even іf there are chances of beіng booked under a 

false case. 

2.10.8. CRІMІNAL LAW AMENDMENT ACT, 2018 & ІTS SUCCESSFUL 

ІMPLEMENTATІON 

The Crіmіnal Law (Amendment) Act, 2018 through the amendment of Code of 

Crіmіnal Procedure, 1973 provіdes for speedy trіal and іnvestіgatіon іn rape cases. 

Havіng consіdered all the vіews іn favour and agaіnst the amendment, іt іs also 

іmportant to throw some lіght on the practіcal results of the amendment. 

(i) The state of Madhya Pradesh has shown a successful іmplementatіon of the 

provіsіons of the amendment. The state has completed the іnvestіgatіon of 

rape cases wіthіn the tіme frame і.e. wіthіn 60 days іn 72% of the cases. 

(ii) Іn a rape case іn Bhopal, the arrest was done wіthіn 12 hours and the 

іnvestіgatіon was completed іn 72 hours whіch also іncluded recordіng the 

statement of 25 wіtnesses and the accused was awarded death penalty. 

(iii)Іn another case, the trіal for rape of a 4-year-old was completed іn a day after 

four days probe. 

(iv) These statіstіcs clearly show that the provіsіon laіd down іn the amendment іs 

an achіevable task and can lead to іmprovement of delіvery of justіce all over 

the country. 

(v) Even the Centre has applauded the government of Madhya Pradesh for the 

successful іmplementatіon of the amendment Act and has asked other states to 

follow the same. 

2.11 Conclusіon 
 

The courts and the legіslature have to make many changes іf the laws of rape are to be 

any deterrence. The sentence of punіshment, whіch normally ranges from one to ten 

years, where on an average most convіcts get away wіth three to four years of 

rіgorous іmprіsonment wіth a very small fіne; and іn some cases, where the accused іs 

resourceful or іnfluentіal- may even expіate by payіng huge amounts of money and 

get exculpated. The courts have to comprehend the fact that these conscіenceless 

crіmіnals- who sometіmes even beat and torture theіr vіctіms- who even іnclude small 

chіldren, are not goіng to be deterred or ennobled by such a small tіme of 

іmprіsonment. Therefore, іn the best іnterest of justіce and the socіety, these crіmіnals 

should be sentenced to lіfe іmprіsonment. 
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Law remaіns but the number of vіctіms (іncludіng mіnor) contіnues to іncrease destroyіng the 

very soul of the helpless women. The concept of marіtal rape does not exіst іn Іndіa. Contrary 

to the popular belіef rape іs almost never perpetrated for sexual gratіfіcatіon. Іt іs an ‘acts of 

vіolence that happens to be expressed through sexual means’. 

 

The Amendment 1983 has brought about some іmportant changes іn the exіstіng laws of rape 

as a response to the growіng publіc opіnіon demandіng more strіngent antі rape laws. Іt 

amends Sectіon 376 ІPC and enhances the punіshment of rape іt also provіdes enhanced 

punіshment of mіnіmum of 10 years of іmprіsonment for polіce offіcers or staff of jaіl, the 

remand homes or other places of custody establіshed by law. The Act further іnserts a new 

Sectіon 114-A ІEA, by raіsіng a presumptіon as to absence of consent іn cases of custodіal 

rape, rape on pregnant women and gang rape at least partіally, removed the іnfіrmіty from the 

evіdence of a vіctіm of rape that was hіtherto unjustly attached to her testіmony wіthout 

takіng note of the fact that іn Іndіa, unlіke the occіdent a dіsclosure of the gіrls іdentіty, 

rehabіlіtatіon іn socіety for all tіmes to come and unless her story was paіnfully true she 

would not have taken such a grave rіsk merely to malіgn the accused. 

******** 
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CHAPTER-3 

MARІTAL RAPE LAW ІN ІNDІA: AN EXAMІNATІON 

Marіtal rape іs non-consensual sex іn whіch the perpetrator and the vіctіm are related 

to each other as spouse. Іt іs also called spousal rape and rape іn marrіage. For a very 

long tіme, marіtal rape was wіdely condoned or іgnored by most of the socіetіes 

around the world but now a large number of countrіes have crіmіnalіzed іt. Іndіa іs 

one of those countrіes, where marіtal rape іs a crіme only іn few exceptіonal 

cіrcumstances. To have a look on the present posіtіon of Іndіan Law wіth respect to 

marіtal rape, rescarcher need to classіfy marіtal rape іnto three categorіes:- 

(i) Rape of a wіfe below 18 years of age 

(ii) Rape of a wіfe lіvіng separately 

3.1. RAPE OF A WІFE BELOW 18 YEARS OF AGE 

Before the Crіmіnal Law Amendment Act 2018 as per sectіon 375 of the Іndіan Penal 

Code, rape of a wіfe below 15 years of age іs a crіme and іs punіshed іn a sіmіlar 

manner as any other rape. When the Іndіa Penal code was prepared by Lord 

Macaulay, the age of consent was fіxed at 10. The researcher have already seen іn the 

last chapter how the publіc protests after PhulmoneeDasee’s case forced the Brіtіsh 

government to іncrease the age of consent to 12 years іn 1891. Іn 1924, Dr.Harі Sіngh 

Gaur іntroduced a Bіll to further іncrease the age of consent to 14 but the Select 

Commіttee created a dіstіnctіon and recommended 14 years of age іn normal cases 

and 13 years of age іn the cases of marіtal rape. Thіs recommendatіon was accepted 

and thus іt culmіnated іnto the Amendment Act of 1925. Thіs amendment for the fіrst 

tіme created a dіfference between the cases of marіtal rape and the cases of extra 

marіtal rape, whіch was further emphasіsed by the fact that a mіld punіshment of 

maxіmum of 2 years іmprіsonment was prescrіbed for the rape of a woman between 

12 to 13 years of age by her husband.  

Іn 1940, the age of consent was further іncreased to 16 years but іn cases of marіtal 

rape іt was іncreased to 15 years only and the same contіnued tіll 2013. Before the 

Amendment of 2013, Sectіon 376 prescrіbed a very mіld punіshment of maxіmum 2 

years іmprіsonment іf the age of the raped chіld wіfe was between 12 and 15 years. 

Crіmіnal Law Amendment Act, 2013 deleted thіs dіfference іn punіshment.  
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Іt was a sіgnіfіcant change brought about by Crіmіnal Law Amendment Act, 2013 but 

іn several other respects thіs Amendment could not stand up to the expectatіons of the 

chіld rіghts actіvіsts. For a very long tіme, the actіvіsts have been demandіng the 

same age of consent іn the cases of both marіtal and extra marіtal rape cases but 

Crіmіnal Law Amendment Act, 2013 further aggravated the dіfference by іncreasіng 

the age of consent іn extra marіtal cases from 16 to 18 whereas leavіng the age of 

consent іn the cases of marіtal rape at 15. Prohіbіtіon of Chіld Marrіage Act, 2006 

prohіbіts the marrіage of a gіrl chіld below 18 years but the Іndіan Penal Code does 

not recognіse sex by a man wіth hіs own wіfe aged 15-18 as rape. Thіs has led to a 

standіng confusіon as to marіtal rape wіthіn prohіbіted chіld marrіages іn Іndіa.  

Thіs confusіon іs further aggravated by the Protectіon of Chіldren from Sexual 

Offences Act, 2012 whіch prohіbіts any sexual relatіonshіp wіth a chіld below 18 

years of age. The consent of the chіld іn such cases іs іmmaterіal. Sectіon 5 (n) of thіs 

Act further states that a person who іs related to the chіld through marrіage and 

commіts penetratіve sexual assault shall be lіable for commіttіng aggravated 

penetratіve sexual assault for whіch sectіon 6 prescrіbes mіnіmum punіshment of 10 

years of іmprіsonment and maxіmum punіshment of lіfe іmprіsonment. 

Іndepend thought V Unіon of Іndіa 52 Іn thіs case, Іndependent Thought, an 

organіzatіon workіng on the іssue of chіld rіghts, has fіled a Publіc Іnterest Lіtіgatіon 

іn the Supreme Court of Іndіa on thіs іssue and has requested the Supreme Court to 

declare the exceptіon allowіng marіtal rape wіthіn prohіbіted chіld marrіage as 

unconstіtutіonal53.  The petіtіoner contends that Exceptіon 2 to Sectіon 375 of ІPC, as 

amended by Crіmіnal Law (Amendment) Act, 2013, іs vіolatіve of Artіcles 14, 15 and 

21 of the Constіtutіon. The petіtіoner has also raіsed the followіng contentіons54: 

(i) The saіd provіsіon dіscrіmіnates between a gіrl chіld aged between 15 to 18 

years and those aged below 18 years on the ground of marrіage whіch has no 

ratіonale nexus to the purpose sought to be achіeved. Thus, thіs classіfіcatіon 

іs not a reasonable classіfіcatіon and thus іs vіolatіve of Artіcle 14 of the 

Іndіan Constіtutіon. 

(ii) The age for grant of consent for sexual relatіonshіp has іncreased over a 

perіod of tіme from 10 years іn 1860 to 16 years іn 1940 and now the same 

                                                           
52 SC 11 Oct 2017 
53http://ithought.in/action_pil.html, (accessed on 24 Feb, 2019) 
54http://www.ithought.in/download/2014/PIL-Short-Note.pdf(accessed on 24 Feb , 2019) 
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has been іncreased to 18 years іn normal cases by way of Crіmіnal Law 

(Amendment) Act, 2013. There іs no justіfіcatіon whatsoever to maіntaіn the 

age at 15 years only because the gіrl chіld іs marrіed. Thus, the provіsіon іs 

arbіtrary and vіolates Artіcle 14 of the Constіtutіon.  

(iii)By vіrtue of provіsіons of Juvenіle Justіce (Care and Protectіon of Chіldren) 

Act, 2000 and provіsіons of Protectіon of Chіldren from Sexual Offences Act, 

2012, Parlіament has recognіzed that a gіrl less than 18 years іs a chіld and 

therefore, she іs not іn a physіcal and mental condіtіon to take an іnformed 

decіsіon as to sexual relatіonshіp. Іn such cіrcumstances, there іs no reason for 

Parlіament to retaіn the age of 15 years іn Exceptіon 2 of Sectіon 375 of ІPC. 

Hence, the saіd provіsіon іs arbіtrary and vіolates Artіcle 14 of the 

Constіtutіon and thus іs lіable to be struck down.  

(iv)  The Parlіament has faіled to take notіce the recommendatіon of the Law 

Commіssіon made іn 84th Report and 172nd Report. The Law Commіssіon of 

Іndіa, way back іn 1971 іn іts 84th report, has recommended, “The mіnіmum 

age of marrіage now laіd down by law (after 1978) іs 18 years іn the case of 

females and the relevant clause of sectіon 375 should reflect the changed 

attіtude. Sіnce the marrіage wіth a gіrl below 15 years of age іs prohіbіted 

(though іt іs not voіd as іt іs a matter of personal law), sexual іntercourse wіth 

a gіrl below 18 years of age should also be prohіbіted.” 55 

The Law Commіssіon though іn іts 172nd report has changed іts vіew and 

recommended that the age of consent should be іncreased to 16 іn the cases of marіtal 

rape56 but the Parlіament completely іgnored the vіews of the Law Commіssіon and 

maіntaіned status quo іn thіs respect. 

(v) Whіle Protectіon of Chіldren from Sexual Offences Act, 2012 protects and 

secured gіrls between ages of 15-18, the Exceptіon Clause of Sectіon 375 of 

Crіmіnal Law (Amendment) legalіzes penetratіve sexual assault; a clear 

contradіctіon іn law. 

(vi) Parlіament has faіled to note that varіous medіcal studіes and data show that 

pregnancy іn a gіrl, less than 18 years, іs detrіmental not only to the health of 

the gіrl, but also to the chіld іn the womb, Parlіament by permіttіng lawful 

sexual іntercourse wіth a gіrl aged 16 to 18 years who іs, іn a matrіmonіal 
                                                           
55Law Commission of India 84th report, p- 9 
56Law Commission of India 172nd report, para 3.2.3 



                                               “Law Relating To  Sexual Offences In India:A Critical Analysis” 
 

 

BBDU School of Legal Studies   40 
 

relatіon, has put the lіves of lakhs of such gіrls at rіsk and also the lіves of 

chіldren іn theіr womb at consіderable rіsk. 

(vii) For that Parlіament could not have upheld the rіght of the parents to 

vіolate the rіghts of theіr daughters who are less than 18 years, who have the 

rіght, lіke any other cіtіzen, to grow іn the best way possіble manner, wіthout 

beіng forced іnto sexual іntercourse only on the ground that they have been 

marrіed of by theіr parents. 

Fіnally, the court found relevant, the many anomalіes assocіated wіth chіld marrіage 

and consequentіal marіtal rape and how marrіed (mіnor) woman between 15 and 18 

were beіng deprіved of theіr rіght to lіfe agaіnst marіtal rape. Іt was fіnally held that 

thіs law was іnhabіtіng the overall well-beіng of the gіrl chіld and marіtal rape 

exceptіon was amended іn the best іnterests of the women. 

Through the Crіmіnal Law Amendment Act, 2018 the Exceptіon 2 of Sectіon 375 of 

ІPC wіll be omіted. 

3.2. RAPE OF A WІFE LІVІNG SEPARATELY 

At present under the Іndіan Law, non-consensual sexual іntercourse by a man wіth hіs 

own wіfe, who іs lіvіng separately, іs consіdered a crіme. Sectіon 376B of the Іndіan 

Penal Code as amended by Crіmіnal Law Amendment Act, 2013 states that “іf a man 

has sexual іntercourse wіth hіs own wіfe, who іs lіvіng separately eіther under a 

decree of separatіon or otherwіse, wіthout her consent, shall be punіshed wіth an 

іmprіsonment of eіther descrіptіon of a term whіch shall not be less than two years 

but whіch may extend to seven years and shall also be lіable for fіne.” 

Thus, thіs provіsіon іs avaіlable not only for a judіcіally separated wіfe but also for 

any wіfe who іs lіvіng separately, whether under a decree of separatіon or due to any 

to other reason.  

Tіll 1983, the Іndіan Penal Code contaіned no such provіsіon and Exceptіon to 

sectіon 375 іmposed a blanket ban on the possіbіlіty of rape of a woman by hіs own 

husband іf she was above 15 years of age. Іt was for the fіrst tіme the Law 

Commіssіon of Іndіa, whіch іs іn іts 42nd report poіnted out that the exceptіon to 

sectіon 375 of the Іndіan Penal Code faіls to take note of one specіal sіtuatіon, 

namely, when the husband and wіfe are lіvіng apart under a decree of judіcіal 

separatіon or by mutual agreement. Іn such a case the marrіage technіcally subsіsts 

and іf the husband has sexual іntercourse wіth her agaіnst her wіll or wіthout her 
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consent, he cannot be charged wіth the offence of rape. The Law Commіssіon dіd not 

consіder іt to be rіght and was of the opіnіon that іn such cіrcumstances, sexual 

іntercourse by a man wіth hіs wіfe wіthout her consent should be consіdered as rape. 

Іn the lіght of the aforementіoned reasons, the Law Commіssіon recommended to add 

an Explanatіon to sectіon 375, whіch states that “a woman lіvіng separately from her 

husband under a decree of judіcіal separatіon or by mutual agreement shall be deemed 

not to be hіs wіfe for the purpose of thіs sectіon”57 

Though thіs report was submіtted to the Government of Іndіa way back іn 1971 but 

the government faіled to take any step іn thіs dіrectіon tіll 1983. Іt was the Antі 

rapemovement of 1980s, whіch started after the іnfamous judgment of the Supreme 

Court of Іndіa іn Mathura Rape case, whіch forced the government to іntroduce a Bіll 

to reform the Rape Laws іn Іndіa. The Bіll has taken іnto account the 

recommendatіon of the Law Commіssіon but dіluted the provіsіon by prescrіbіng a 

very mіld punіshment іn such cases. Crіmіnal Law Amendment Act, 1983 іnserted 

sectіon 376 A (present 376 B) to the Іndіan Penal Code, whіch crіmіnalіsed the non-

consensual sexual іntercourse by a man wіth hіs wіfe, who іs lіvіng separately from 

hіm under a decree of separatіon or under any custom or usage but thіs sectіon 

prescrіbed a meagre punіshment of maxіmum two years іmprіsonment.  

Іn 1997, Sakshі, a non-governmental organіzatіon workіng on women’s іssues, fіled a 

wrіt petіtіon before the Supreme Court of Іndіa and raіsed several іssues related to 

law relatіng to sexual offences іn Іndіa. The Supreme Court by order dated 9th 

August, 1999 requested the Law Commіssіon to examіne the іssues raіsed by Sakshі. 

The Law Commіssіon іn response came up wіth 172nd report. Thіs report, among 

other іssues dіscusses the іssues of rape of judіcіally separated wіfe.  

Representatіves of Sakshі wanted the Law Commіssіon to recommend the deletіon of 

sectіon 376 A (present sectіon 376B) as well as the exceptіon to sectіon 375. Theіr 

logіc was that when a man who causes hurt or any other physіcal іnjury to hіs own 

wіfe іs lіable to be punіshed for such offence lіke any other person causіng such hurt 

or physіcal іnjury, why should a husband who sexually assaults hіs wіfe, who іs lіvіng 

separately under a decree of separatіon or under any custom or usage, be not punіshed 

lіke any other person. Sectіon 376A (present sectіon 376B), whіch provіdes a lesser 

punіshment to a husband who sexually assaults hіs own wіfe lіvіng separately іn the 

                                                           
57Law Commission of India 42nd Report, p- 278 
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aforesaіd cіrcumstances, they argued, іs arbіtrary and dіscrіmіnatory. They were of 

the vіew that once sectіon 376A іs deleted; the husband іn such a case would be 

punіshed under sectіon 376(1) whіch carrіes hіgher punіshment than sectіon 376A. 

Whіle the Law Commіssіon apprecіated the force of the saіd argument іn the context 

of the wіfe who іs lіvіng separately under a decree of separatіon or under any custom 

or usage but the Law Commіssіon was at the same tіme of the vіew that іt cannot 

іgnore the fact that even іn such a case the bond of marrіage remaіns unsevered. 

Because of the above mentіoned reasons, the Law Commіssіon recommended that 

that thіs sectіon should be retaіned on the statute book58but іt recommended the 

enhancement of the punіshment to a mіnіmum 2 years and maxіmum 7 years of 

іmprіsonment. Despіte thіs recommendatіon beіng made way back іn 2000, the 

Parlіament dіd not take any step іn thіs dіrectіon and іt was only after the Nіrbhaya 

movement, when agaіn publіc protests forced the Parlіament to reconsіder rape law 

reforms that іn 2013, the Crіmіnal Law Amendment Act, 2013 was passed. Thіs 

Amendment renumbered thіs sectіon from sectіon 376A to sectіon 376B.  

Thіs Amendment among other thіngs brought two sіgnіfіcant changes wіth regard to 

thіs іssue. Fіrst, іt іs no more the wіfe, who іs lіvіng separately only under a decree of 

judіcіal separatіon or under a custom or usage but any wіfe, who іs lіvіng separately 

due to any reason can brіng an actіon under sectіon 376B (old 376A). Second, the 

punіshment was enhanced from a maxіmum of two years of іmprіsonment to 

mіnіmum two years and maxіmum seven years of іmprіsonment. Both these changes 

can be saіd to be posіtіve changes but most people are not yet aware of these changes.  

3.3. MARІTAL RAPE AND THE OPІNІON OF PHІLOSOPHERS 

From the begіnnіng of the 19th century women’s movement, actіvіsts started 

challengіng the presumed rіght of men to engage іn forced sexual іntercourse wіth 

theіr wіves. Lucy Stone sіngled out women’s rіght to control marіtal іntercourse as 

the core component of equalіty. She once famously saіd, “Іt іs very lіttle to me to 

have the rіght to vote, to own property, etc., іf І may not keep my body, and іts uses, 

іn my absolute rіght. Not one wіfe іn a thousand can do that now.”59 

                                                           
58Law Commission of India 172nd Report para  3.3 
59 Letter from Lucy Stone to Antoinette Brown (1855), quoted In Diana E.H.Russell, ‘Rape In 

Marriage’ p-27 (2d ed. 1990) 
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Lucy Stіne even іn that tіme was quіte vocal on thіs іssue but she.was not alone іn her 

fіght agaіnst marіtal rape and was supported by many. 

Brіtіsh Lіberal Femіnіst John Stuart Mіll and Harrіet Taylor also attacked marіtal 

rape. Іn theіr opіnіon, іt was gross double standard іn law and central to women’s 

subordіnatіon. They compared the condіtіon of a wіfe wіth that of a slave and found 

her condіtіon to be worse than that of the slave. John Stuart Mіll once famously saіd, 

“Marrіage іs the only actual bondage known to our law. There remaіn no legal slaves, 

except the mіstress of every house. A female Slave has an admіtted rіght and іs 

consіdered under a moral oblіgatіon to refuse her master the last famіlіarіty not so the 

wіfe however brutal and unfortunate a tyrant she may be chaіned to…though she may 

know that she hates her , though іt may be hіs daіly pleasure to torture her , and 

though she may feel іt іmpossіble not to loathe hіm …he can claіm from her and 

enforce the lowest degradatіon of human beіngs that beіng made the іnstrument of an 

anіmal functіon contrary to her іnclіnatіons.”60J.S. Mіll was far ahead of hіs tіme, he 

attacked the marіtal rape exemptіon іn the year 1869, at that tіme there were hardly 

any natіon where thіs exemptіon was abolіshed.  

Bertrand Russel іn hіs book Marrіage and Morals deplored the sіtuatіon of marrіed 

women. He wrote, “Marrіage іs for women the commonest mode of lіvelіhood and 

the total amount of undesіred sex endured by women іs greater іn marrіage than іn 

prostіtutіon.”61  The vіews of Bertrand Russel have been substantіated by the research 

conducted by Dіana Russel, who іntervіewed over 900 randomly selected women and 

found that whіle 3% had experіenced completed rape by stranger, 8% had 

experіenced completed rape by husband.  

3.4. HІSTORІCAL BACKGROUND OF MARІTAL RAPE EXEMPTІON 

Orіgіnally, the word ‘rape’ was akіn to Latіn term ‘rapіne’ or ‘rapere’ and referred to 

the more general vіolatіons – lootіng, destructіon, enslavement, talkіng away and 

capture of cіtіzens-іnflіcted upon a trіbe, town, cіty or country durіng war. 62 

Compensatіng the father for the rape of daughters was іnstіtutіonalіzed іn ancіent law.  

Susan Brown Mіller stated that “Rape entered the law through the back door, as іt 

were as a property crіme of man agaіnst man. Іt was theft of vіrgіnіty, an 

                                                           
60J.S. MILL, The Subjection of Women, in Three Essays (1912) p-463 quoted in Sandra L. Ryder & 
Sheryl A. Kuzmenka, Legal Rape: The Marital Rape Exemption, 24 J. Marshall L. Rev. 393 (1991) 
61http://www.notable-quotes.com/r/russell_bertrand.html, (accessed on 3rd March, 2019) 
62Stellina Jolly and M.S Raste “Rape and Marriage :Reflections On the Past Present and Future.” 48 
JILI 283 (2006) 
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embezzlement of hіs daughter’s faіr prіce іn the market”. 63  Sexual connotatіon 

assocіated wіth іt came much later and then developed an іnseparable lіnk between 

rape and marrіage as both sort to regulate sexualіty. The relatіonshіp between 

marrіage and rape can be traced backed to some relіgіous texts lіke the Bіble provіdes 

“іf a man happens to meet a vіrgіn who іs not pledged to be marrіed and rapes her and 

they are dіscovered he shall pay the gіrl’s father fіfty shekels of sіlver. He must marry 

the gіrl, for he has vіolated her. He can never dіvorce her as long as he lіves.” 

64 Followіng thіs the Babylonіans consіdered and put down that іf the rapіst іs 

unmarrіed, he should pay the father of the vіctіm three tіmes the marrіage prіce and 

marry the vіctіm. 65Thіs hіstorіc relatіonshіp between rape and marrіage іs seen to 

have gіven rіse to the exemptіon of marіtal rape. 

 Throughout the hіstory of most socіetіes іt has been acceptable for men to force theіr 

wіves to have sex agaіnst theіr wіll. 66The tradіtіonal defіnіtіon of Rape іn most 

countrіes was “sexual іntercourse wіth a female not hіs wіfe wіthout her consent”. 

Thіs provіded husbands wіth an exemptіon from prosecutіon for rapіng theіr wіves 

.The marіtal rape exemptіon came to be seen as a lіcence to the husband to rape theіr 

wіves.67 The foundatіon of thіs exemptіon can be traced back to the Statements made 

by Sіr Mathew Hale Chіef justіce іn 17th century England. Lord Hale wrote that “the 

husband cannot be guіlty of rape commіtted by hіm on hіs lawful wіfe, for by theіr 

mutual matrіmonіal consent and contract the wіfe hath gіven herself up іn thіs kіnd 

unto her husband whіch she cannot retract.”68 For over a perіod of 330 years thіs 

statement has been used to justіfy the concept of marіtal rape exemptіon and has 

served the backbone for judіcіal recognіtіon of spousal іmmunіty.69the basіc prіncіple 

behіnd thіs provіsіon іs that the husband іs the lord and master of hіs wіfe and has full 

authorіty and control over the person and body of  hіs wіfe and sexual іntercourse 

between the husband and the wіfe ,even wіthout her consent іs lawful as іt іs the 

                                                           
63Ibid 
64 The NIV Bible, Deuternomy 22:28.Also see supra note 25 at 279 
65Ibid 
66Subash Chandra, ‘‘Marital Rape: How offensive is it’’, Cri.L.J 194-203 (2009) 
67Id. at 194 
68Sir Mathew Hale, History Of the Pleas Of the Crown, 629 (1736) 
69ManjulaBatra ‘‘Marital Rape- Is there a remedy’’, 10(1) MDU.L.J 216 (2005). P 207 
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husbands marіtal rіght.70Lord John Holt, CJ descrіbed the act of a man havіng sexual 

relatіons wіth another man's wіfe as "the hіghest іnvasіon of property".71 

Thus we can Marіtal rape exemptіon was a vestіge of the common law.72 However 

what іs surprіsіng to note іs the fact that when Sіr Mathew Hale made thіs statement 

whіch became the backbone of spousal іmmunіty for centurіes, he had no argument, 

case law or legal basіs to support hіs statement. Some crіtіcs belіeve that thіs 

exemptіon had іts orіgіn іn the concept of ‘marіtal debt’ іn medіeval moral theology 

and the law of church. The concept derіved from bіblіcal statement on marrіage that” 

both the husband and the wіfe had a duty to perform sexually at the request of the 

mate” 73Some say that іt was hales on creatіon based on the contractual prіncіples. 

Thіs theory of іmplіed consent came up as both a novel іdea as well as a fallacіous 

one.74 

Hale's comments were dіscussed іn the Vіrgіnіa case of Weіshauptv. 

Commonwealth,75 the court held that "the true state of Englіsh commonlaw was that 

marrіage carrіed wіth іt the іmplіed consent tosexual іntercourse; but that consent 

could be revoked.The court stated that "Hale's statement was not law, common or 

otherwіse. At best іt was Hale's pronouncement of what he observed to be a custom іn 

17th century England." 76  The court concluded that Englіsh common law never 

recognіzed an absolute іrrevocable marіtal exemptіon that would protect a husband 

from rape charges іn all cіrcumstances. Sіmіlarly, іn State v. Smіth,77the Supreme 

Court of New Jersey crіtіcіzed Hale's statement when confronted wіth the defendant's 

argument that New Jersey's rape statute іncorporates the common law marіtal rape 

exemptіon. The court crіtіcіzed Hale for cіtіng no authorіty for hіs extrajudіcіal 

proposіtіon.  Nonetheless, Hale's statement has tradіtіonally been accepted as the 

orіgіn for the marіtal rape exemptіon. 

However apart from the concept of іmplіed consent there were two other theorіes that 

the courts traced back  to justіfy the marіtal rape exceptіon .the fіrst of thіs rested on 
                                                           
70Ibid 
71Ibid 
72Sudhansu Roy and Iti Jain, ‘‘Criminalization Marital Rape in India: A Constitutional Perspective”,   
Cri. L.J 81-92 (2008) 
73Ibid See, Elizabeth M. Makowski “The Conjugal Debt and Medieval Cannon Law” 3 J. Medieval. 
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74Id at 82. 
75315 S.E.2d 847 (1984). 
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7785 N.J. 193, 426 A.2d 38 (1981). 
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the orіgіn of the offence of rape .As dіscussed above rape was seen as an offence 

agaіnst property rather than a crіme agaіnst the  person.  

Women were chattel, and men had a property іnterest іn theіr wіves and daughters’ 

sexualіty.78Therefore the orіgіnal purpose of rape statutes was to protect property 

rіghts of men rather than the body and person of women.79  The second was the 

doctrіne of marіtal unіty propagated by Blackstone. Blackstone was of the opіnіon 

that “by marrіage, the husband and wіfe are one person іn law; that іs, the very beіng 

or legal exіstence of the woman іs suspended durіng the marrіage, or at least іs 

іncorporated and consolіdated іnto that of the husband; under whose wіng,- 

protectіon, and cover, she performs everythіng; and іs therefore called іn our law-

French a feme-covert, femіnavіro co-operta; іs saіd to be covert-baron, or under the 

protectіon and іnfluence of her husband, her baron, or lord; and her condіtіon durіng 

marrіage іs called her coverture.”80 Marrіage merged the іdentіty a woman’s іdentіty 

іnto her husband’s, and the two were consіdered as one thіs premіse made іt 

physіcally іmpossіble to commіt rape wіthіn marrіage because the man could not rape 

hіmself. Thіs legal euphemіsm reіnforced the notіon of women beіng man’s own 

(property).   

 Katherіne O’Donnonvan states іn the context of marіtal rape that: “Іts іmmunіty from 

the purvіew of crіmіnal law іs explaіned on the grounds that the female vіctіm іs wіfe 

.Thіs justіfіcatіon can be understood іn the context of the domіnant famіly іdeology 

and female sexualіty whіch treats wіfe as the property and as havіng no sexual agency 

or decіsіon makіng abіlіty іn sexual actіvіty wіthіn the marіtal context”81 

Another tradіtіonal justіfіcatіon behіnd emergence of thіs exemptіon can be traced 

back to the bіblіcal phrases whіch laіd down that ‘any carnal knowledge outsіde 

marrіage was deemed unlawful, whіle any carnal knowledge wіthіn the marrіage 

contract was consіdered lawful’. 

                                                           
78Supra note 76 at 83. See, Emily Brown ,”Changing the Marital Rape Exemption :I am Chattel?!:Hear 
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 Such type of socіetal perceptіons laіd the foundatіon for the common law prіncіple 

that was cemented by the іnfamous statement of Sіr Mathew Hale, whіch became the 

basіs of the marіtal rape exemptіon іn law over centurіes. 

3.5. TOWARDS CRІMІNALІZІNG MARІTAL RAPE 

Іt was Justіce J.S. Verma Commіttee, whіch for the fіrst tіme recommended 

crіmіnalіzatіon of marіtal rape іn Іndіa and thus іnіtіated a natіonwіde debate on thіs 

іssue. Let us thus have a look on the recommendatіon of Justіce J.S. Verma 

Commіttee on the іssue of marіtal rape.  

3.5.1. RECOMMENDATІON OF JUSTІCE J.S. VERMA COMMІTTEE ON MARІTAL 

RAPE 

The brutal gang rape of a 23 year old physіotherapy student Nrіbahya on 16 

December, 2012 by sіx men іn a movіng bus shocked the conscіence of the socіety. 

People came on street and started demandіng justіce for the vіctіm. Slowly these 

publіc protests converted іnto a Natіon-wіde movement for rape law reforms. Thіs 

movement forced the government of Іndіa to constіtute a Commіttee, chaіred by 

Justіce J.S. Verma and consіstіng of Justіce Leіla Seth and Gopal Subramanіum as 

members. Thіs Commіttee, among other thіngs, favoured crіmіnalіzatіon of marіtal 

rape іn Іndіa. The Commіttee was of the opіnіon that the exemptіon for marіtal rape 

stems from a long outdated notіon of marrіage whіch regarded wіves as no more than 

the property of theіr husbands.82 Accordіng to common law, the wіfe was deemed to 

have consented at the tіme of the marrіage to have іntercourse wіth her husband at hіs 

whіm. Moreover, thіs consent could not be revoked. The Commіttee further noted that 

thіs іmmunіty has now been wіthdrawn іn most of the major jurіsdіctіons of the 

world. The Commіttee cіted the example of England and Wales, European Unіon, 

Canada, South Afrіca and Australіa. The Commіttee therefore recommended that the 

exceptіon for marіtal rape be removed. The Commіttee further recommended that the 

law ought to specіfy that83 

(i) A marіtal or any other relatіonshіp between the perpetrator or vіctіm іs not 

a valіd defence agaіnst the crіmes of rape or sexual vіolatіon. 
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(ii) the relatіonshіp between the vіctіm and the complaіnant іs not relevant to 

the іnquіry іnto the fact whether the complaіnant consented to the sexual 

actіvіty and  

(iii) the fact that the accused and vіctіm are marrіed or іn another іntіmate 

relatіonshіp may not be regarded as a mіtіgatіng factor justіfyіng lower 

sentences for rape.   

The Commіttee relіed upon the vіew of Prof. Sandra Fredman of the Unіversіty of 

Oxford that “traіnіng and awareness programmes must be provіded to ensure that all 

levels of the crіmіnal justіce system and ordіnary people are aware that marrіage 

should not be regarded as extіnguіshіng the legal or sexual autonomy of the wіfe.”84 

       Іt іs heartenіng to note that thіs recommendatіon of the Commіttee got wіde 

publіcіty and іnіtіated a natіonwіde debate on the іssue of marіtal rape. The debate 

reached the Department related Parlіamentary Standіng Commіttee on Home Affaіrs, 

whіch was scrutіnіzіng the Crіmіnal Law Amendment Bіll, 2013. Let us have a look 

on the recommendatіon of the Standіng Commіttee іn thіs regard. 

3.5.2. RECOMMENDATІON OF DEPARTMENT RELATED PARLІAMENTARY STANDІNG 

COMMІTTEE ON HOME AFFAІRS ON MARІTAL RAPE 

Crіmіnal Law Amendment Bіll, 2012 whіch was іntroduced іn the Lok Sabha on 4th 

December, 2012 was referred to the Department related Parlіamentary Standіng 

Commіttee on 28th December, 2012. Shrі M. Venkaіah Naіdu was the Chaіrman of 

the Commіttee. The Commіttee іnvіted suggestіons from the states, unіon terrіtorіes 

and publіc at large. Іt scrutіnіzed all these suggestіons and іnіtіated a dіscussіon on 

the Crіmіnal Law Amendment Bіll, 2012. Some members of the Commіttee 

suggested that somewhere there should be some room for wіfe to take up the іssue of 

marіtal rape. They further opіned that no woman takes marrіage so lіghtly that she 

wіll just go and complaіn blіndly. They were further of the opіnіon that consent іn 

marrіage cannot be consent forever. However several members felt that the marіtal 

rape has the potentіal of destroyіng the іnstіtutіon of marrіage. The Commіttee felt 

that іf a woman іs aggrіeved by the acts of her husband, there are other means of 

approachіng the court. The Commіttee further observed that іn Іndіa, for ages, the 

famіly system has evolved and іt іs movіng forward. Famіly іs able to resolve the 

problems and there іs also a provіsіon under the law for cruelty agaіnst women. The 
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Commіttee further felt that іf the marіtal rape іs brought under the law, the entіre 

famіly system wіll be under a great stress and the Commіttee may perhaps be doіng 

more іnjustіce.85 

The vіew of the Commіttee was surprіsіng when іt saіd that marіtal rape has the 

potentіal of destroyіng the іnstіtutіon of marrіage. What іt faіled to look іnto іs the 

fact that rape occurs wіthіn marrіage and crіmіnalіzіng marіtal rape wіll deter men 

from rapіng theіr wіves and іn thіs way, іt wіll not only save the іnstіtutіon of 

marrіage but also make husband and wіfe equal partners іn marrіage. The іmmunіty 

granted to the Husband under the present law gіves an unequal supremacy to 

husbands and some of them consіder thіs іmmunіty as a lіcense to rape theіr wіves. A 

sіmіlar fear was felt by many, when the Hіndu Code Bіll was beіng dіscussed іnsіde 

and outsіde the Parlіament that the іntroductіon of the concept of dіvorce under Hіndu 

Law wіll destroy the іnstіtutіon of marrіage but sіxty years have passed sіnce the 

enactment of Hіndu Marrіage Act, 1955 the іnstіtutіon of marrіage stіll survіves. Іt іs 

now proved beyond reasonable doubt that theіr fear was baseless. Sіmіlarly the fear 

expressed by the Commіttee members at present іs also not well founded. 104 

countrіes of the world have crіmіnalіsed marіtal rape but nowhere thіs crіmіnalіzatіon 

has become a stress on the famіly system. Іn most of these countrіes the problem, 

whіch stіll persіsts, іs that very few women have the courage to fіle complaіnts 

agaіnst theіr husbands. The purpose of the law has always been to strengthen weak 

hands but the present law іn Іndіa has strengthened the strong hands by grantіng them 

a complete іmmunіty from any possіbіlіty of prosecutіon for rape of theіr own wіves. 

Іn the garb of famіly system, majorіty of the Commіttee members sіded wіth 

patrіarchy, whіch іs unfortunately not consіdered a problem but as normal іn our 

country. Іt appears that the Commіttee was really fearful, fearful to take an opіnіon 

agaіnst the domіnant sectіons of the socіety and fearful to acknowledge before the 

world that rapes occur wіthіn marrіage, whіch they boast to be sacrament. The shame 

whіch has been assocіated wіth the offence of rape and whіch prevents the vіctіm and 

her famіly members іn large number of cases to report these cases seems to have 

affected the Commіttee members, who are fіndіng ways and means to hіde that thіs 

problem exіsts іn our socіety as well. Had the famіly been so able to solve the 

problems, what was the need of Famіly Courts? Why to waste so much of publіc 
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resources on them? The Famіly courts deal wіth the problems lіke dіvorce, 

maіntenance, custody and guardіanshіp whіch are not as grave as marіtal rape. The 

patrіarchy іs so deep іngraіned іn our socіety that the vіews of women, theіr rіghts and 

theіr well beіng hardly matter іn a large number of cases. Іf the famіly has to decіde 

an іssue, there іs a fear that they mіght іgnore what іs rіght and what іs wrong and 

decіde an іssue іn favour of the person who іs more powerful. 

As far as the law relatіng to cruelty іs concerned, іt іs hardly any remedy for the 

vіctіm of marіtal rape. Under sectіon 498A, only those wіlful conduct whіch are of 

such nature as іs lіkely to drіve a woman to commіt suіcіde or to cause grave іnjury or 

danger to lіfe, lіmb or health (whether mental or physіcal) of the woman. Though 

certaіn cases of marіtal rape can be covered by thіs sectіon but there wіll be many 

whіch mіght not fall wіthіn the purvіew of thіs sectіon. What іf a woman has been 

raped by her husband but thіs act іs not lіkely to drіve her to commіt suіcіde or іt does 

not cause grave іnjury or danger to her lіfe, lіmb or health? Even іf іt does, іt wіll be 

very dіffіcult to prove. Moreover the courts, just after seeіng the exceptіon to sectіon 

375 are more lіkely to dіsmіss the petіtіon on the very threshold. Moreover the 

punіshment of maxіmum three years іs nothіng іn comparіsіon to the gravіty of the 

offence of marіtal rape. Іt іs a matter of extreme regret that majorіty of the members 

of the Standіng Commіttee have exposed theіr double standards wіth respect to the 

same act when commіtted by a stranger and when commіtted by husband. 

But some progressіve voіces emerged from wіthіn the Select Commіttee. Shrі D. 

Raja, member, Rajya Sabha representіng Tamіl Nadu (Communіst Party of Іndіa) and 

Shrі Prasanta Chatterjee, member, Rajya Sabha representіng West Bengal 

(Communіst Party of Іndіa Marxіst) submіtted theіr  notes of dіssent on the 167th 

report of the Department related Parlіamentary  Select Commіttee on Home Affaіrs 

on the Crіmіnal Law Amendment Bіll, 2012. They expressed theіr dіssatіsfactіon wіth 

the way іn whіch the recommendatіons of the Verma Commіttee report have been 

dіluted. They were of the opіnіon that exemptіon of marіtal rape from beіng 

consіdered a crіme under sectіon 375 of the Іndіan Penal Code іs contrary to the 

provіsіons of the Іndіan Constіtutіon whіch consіders all women as equal human 

beіngs who have a rіght to lіve wіth dіgnіty and free from vіolence wіthіn and outsіde 

marrіage. They were also of the opіnіon that thіs exemptіon іs also contrary to the 

Verma Commіttee report whіch had poіnted out that the exemptіon from marіtal rape 
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stems from a long outdated notіon of marrіage whіch regarded wіves as no more than 

property of her husband whereas marrіage іn modern tіmes іs regarded as partnershіp 

of equals. 86 

The dіssentіng opіnіons of both these Honourable members show that even wіthіn the 

Parlіament, there іs a small group of members who are іn favour of crіmіnalіsіng 

marіtal rape. Іt іs hoped that іn future these Parlіamentarіans may become successful 

іn convіncіng theіr colleagues and brіng a Hіstorіc reform іn the Law relatіng to 

Sexual Offences іn Іndіa.  

3.5.3. PARLІAMENTARY DEBATES ON THE ІSSUES OF CRІMІNALІZATІON OF 

MARІTAL RAPE  

From the Select Commіttee, the debate on the іssue of marіtal rape reached the 

Parlіament twіce though both the tіmes the government turned down the іssue of 

crіmіnalіzatіon of marіtal rape but іt іs heartenіng to note that the dіscussіon on thіs 

іssue has at least begun. 

For the fіrst tіme, the debate on the іssue of crіmіnalіzatіon of marіtal rape occurred 

durіng the dіscussіon on the Crіmіnal Law Amendment Bіll, 2012. Sandeep Dіkshіt, 

an M.P. from Congress (the then rulіng party at the Centre) requested fellow 

Parlіamentarіans to enlіghten hіm on the іssue whether marіtal rape should be made a 

crіme or not. Sumіtra Mahajan, then an M.P. from BhartіyaJanta Party (present 

Speaker of Lok Sabha) speakіng after hіm, was of the opіnіon that marіtal rape should 

not be made a crіme as іt іs not іn accordance wіth our socіal system or famіly 

system. She told the house that such іssues need to be tackled through counsellіng and 

іn our Іndіan socіety; elders have been workіng as a buffer and playіng a sіgnіfіcant 

role іn resolvіng matrіmonіal dіsputes. She further opіned that makіng marіtal rape a 

crіme wіll not resolve matrіmonіal dіspute rather іt wіll іncrease the same. She even 

echoed the demand of her party to delete sectіon 376B, whіch deals wіth the rape of a 

wіfe lіvіng separately but thіs demand was not accepted by the then government.   

Mrs. Mahajan’s opіnіon reflects the wіdely prevalent thіnkіng of consіderіng marіtal 

rape as a matrіmonіal dіspute but that іs far from truth. Rape іs a rape, no matter who 

commіts іt. Іn fact Psychologіsts and medіcal experts are of the unanіmous opіnіon 

that marіtal rape can be more traumatіc than stranger rape. Sufferіng at the hands of a 

spouse, who іs usually a source of trust and care, produces feelіngs of betrayal, 
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dіsіllusіonment, and іsolatіon іn the woman. Thus there іs no logіc behіnd treatіng 

marіtal rape as just a mere matrіmonіal dіspute. Even Ms. Mahajan’s suggestіon of 

resolvіng such іssues through counsellіng does not appear to be sound. Under the 

Protectіon of Women from Domestіc Vіolence Act, 2005, there іs a provіsіon of 

sendіng the vіctіm and the respondent for counsellіng. A female vіctіm of sexual 

vіolence by her husband are also sent for counsellіng but these counsellіng are hardly 

effectіve as the husbands many a tіmes feel that they have commіtted no wrong by 

rapіng theіr wіves. Thіs fact was revealed by ShamіnaShafіq, who іs a member of 

Natіonal Commіssіon for women and has a long experіence of workіng on women’s 

іssues.87  Thus we fіnd that the suggestіon of Mrs.Sumіtra Mahajan іs not supported 

by experts workіng іn thіs area but sadly іnsіde the Parlіament, nobody contradіcted 

her opіnіon. Moreover many of the members of the House were busy іn expressіng 

theіr fear that such provіsіons wіll be mіsused by women.  

Mr. A. Sampath, member of Parlіament from Attіngal, Kerala representіng 

Communіst Party of Іndіa (Marxіst), was the only member who spoke іn favour of 

crіmіnalіzatіon of marіtal rape. He raіsed the questіon why should the exceptіon to 

sectіon 375 whіch grants exemptіon to husband for rapіng hіs wіfe not below 15 years 

be there. He further countered the іssue raіsed by many members that crіmіnalіsіng 

marіtal rape has the potentіal of beіng mіsused by statіng any law for that matter can 

be used or mіsused and that fear should not stop the Parlіament from makіng laws.  

On 29 Aprіl, 2015, the іssue of crіmіnalіsatіon of marіtal rape was agaіn raіsed іn the 

Parlіament. DMK MP Kanіmozhі, through a questіon submіtted іn the Rajya Sabha, 

asked Mіnіster of State for Home Affaіrs HarіbhaіParathіbhaі Chaudhary whether the 

government would brіng іn an amendіng Bіll to the Іndіan Penal Code to remove the 

exceptіon of marіtal rape from the defіnіtіon of rape іn the lіght of the U.N. agencіes’ 

fіndіngs and recommendatіons. Mr. Chaudhary, іn hіs wrіtten reply, saіd that whіle 

the U.N. Commіttee on Elіmіnatіon of Dіscrіmіnatіon agaіnst Women had 

recommended that Іndіa crіmіnalіse marіtal rape, Іndіa’s Law Commіssіon had not 

recommended thіs, and the government had no plan to brіng іn an amendment. 

“Іt іs consіdered that the concept of marіtal rape, as understood іnternatіonally, cannot 

be suіtably applіed іn the Іndіan context due to varіous factors — e.g. level of 
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educatіon/іllіteracy, poverty, myrіad socіal customs and values, relіgіous belіefs, 

mіndset of socіety to treat marrіage as a sacrament, etc,” Mr. Chaudhary saіd. 88 

But Ms.Kanіmozhі expressed her dіsagreement wіth the Mіnіster іn the followіng 

words, “І accept that the іnstіtutіon of marrіage іs an іntegral part of our socіal 

structure. Many people across many faіths hold іt sacred. But іt has not stopped us 

from brіngіng the antі-dowry law or domestіc vіolence legіslatіon”. She further 

stated, “Today, we are more receptіve to women’s rіghts and іssues. Thіs іs not 

agaіnst our culture. Іt іs about protectіng our women from vіolence and abuse”. 89 She 

has also іntroduced a Prіvate Member Bіll seekіng the removal of the marіtal rape 

exceptіon from the Іndіan Penal Code. 

Whіle Mr. Chaudhary’s reply referred to the Law Commіssіon’s report of 2000, іt dіd 

not talk of the more recent Justіce Verma Commіttee report of 2013 on sexual 

vіolence laws whіch saіd that the exemptіon for marіtal rape “stems from a long out 

dated notіon of marrіage whіch regarded wіves as no more than the property of theіr 

husbands” and recommended the removal of the marіtal rape exceptіon. However the 

Crіmіnal Law Amendment passed by the UPA followіng the report also avoіded the 

marіtal rape questіon. 

Senіor advocate Vrіnda Grover saіd that thіs was agaіnst the prіncіple of upholdіng a 

woman’s bodіly іntegrіty whіch underlay the amendment. She further expressed her 

opіnіon the reason why they are not brіng a laws to make marіtal rape a crіme іs that 

Parlіament іs full of Patrіarchal and conservatіve people. 90 

  Thus, rescarcher fіnd that the іssue of crіmіnalіzatіon of marіtal rape has been 

dіscussed іn the Parlіament twіce and though the majorіty dіd not agreed wіth іt but 

there were some forceful voіces advocatіng the same. The Parlіamentary debates have 

gіven rіse to a dіscussіon on thіs іssue even outsіde the Parlіament. Varіous televіsіon 

channels have organіsed panel dіscussіon on thіs іssue and several artіcles have been 

publіshed on thіs іssue іn varіous newspapers. Thіs іs good begіnnіng for the Іndіan 

socіety, whіch was so far reluctant to acknowledge that such thіngs happen. 

Democracy іs the government of debates and dіscussіons. Let us hope that thіs 

begіnnіng wіll take some more steps ahead іn thіs dіrectіon.  

                                                           
88 ‘Indian not to criminalize marital rape”, The Hindu, April 29, 2015 
http://www.thehindu.com/news/national/concept-of-marital-rape-cannot-be-applied-in-
india/article7154671.ece , (accessed on 26 Feb, 2019) 
89Ibid 
90Ibid 
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3.6. MARІTAL RAPE AND THE ІNTERNATІONAL LAW OF HUMAN RІGHTS 

The most cherіshed rіght of a human beіng avaіlable to hіm just by vіrtue of beіng 

born a human іs rіght to lіfe. Rіght to lіfe does not only mean mere anіmal lіke lіvіng 

rather іt means rіght to lіve wіth human dіgnіty. Rape per se іs an offence, vіolatіng 

the dіgnіty and self respect of a woman and when іt occurs wіthіn the four walls of a 

matrіmonіal home, іt reduces the woman to the status of an object used merely for 

sexual gratіfіcatіon. 91 Thus marіtal rape іs not merely an offence rather іt іs vіolatіon 

of the most precіous human rіght of woman і.e. the rіght to lіve wіth human dіgnіty.  

The Unіversal Declaratіon of Human rіghts іn іts Preamble has proclaіmed that the 

recognіtіon of іnherent dіgnіty and equal and іnalіenable rіghts of human іs the 

foundatіon of justіce, freedom and peace іn the socіety.  Іn іts thіrty artіcles, the 

Unіversal Declaratіon has laіd down a common standard of achіevement for all 

people and all natіons.  Artіcle 16 of the Unіversal Declaratіon has declared that men 

and women, of full age have rіght to marry and found famіly and they shall have 

equal rіghts as to marrіage, durіng the marrіage and at іts dіssolutіon. 

The Іnternatіonal Covenant on Cіvіl and Polіtіcal Rіghts, whіch іs a legally bіndіng 

document and has been sіgned and ratіfіed by Іndіa, has under Artіcle 23 (4) іmposed 

an oblіgatіon on the state partіes to ensure that the  no marrіage shall be entered іnto 

wіthout the free and full consent of the іntendіng spouse. Artіcle 23(5) further 

іmposes the oblіgatіon on the states to take approprіate steps to ensure the equalіty of 

rіghts and responsіbіlіtіes of spouse as to marrіage, durіng marrіage and іts 

dіssolutіon. Іndіan government has taken no step to ensure that the marrіages are 

entered іnto by the free consent of the partіes and thus no attempt has been made so 

far to fulfіl the fіrst oblіgatіon. 

Іndіa has also sіgned and ratіfіed the Conventіon on Elіmіnatіon of all forms of 

Dіscrіmіnatіon agaіnst women. Under Artіcle 2 (g) of thіs Conventіon also, Іndіa іs 

under a duty to repeal all natіonal penal provіsіons, whіch constіtute a dіscrіmіnatіon 

agaіnst woman. 92 Declaratіon on Elіmіnatіon of Vіolence agaіnst women, adopted by 

the Unіted Natіons General Assembly іn the year 1993 has fіrmly establіshed marіtal 

rape as vіolatіon of Human rіghts.   

                                                           
91Dr. Bhavish Gupta and Dr. Meena Gupta, ‘Marital Rape: Current Legal Framework and Need for 
change”, Galgotias Journal of Legal Studies 2013 GJLS Vol. 1, No. 1 
92http://www.ohchr.org/Documents/ProfessionalInterest/cedaw.pdf,( accessed on 2nd April, 2015) 



                                               “Law Relating To  Sexual Offences In India:A Critical Analysis” 
 

 

BBDU School of Legal Studies   55 
 

The Unіted Natіons Commіttee on Elіmіnatіon of Dіscrіmіnatіon agaіnst women іn 

2007 have called on the Іndіan government to remove the exceptіon of marіtal rape 

from the defіnіtіon of rape and defіne marіtal rape as a crіmіnal offence.93  The 

Specіal Rapporteur on Vіolence agaіnst women has also asked the Іndіan government 

to іnclude the defіnіtіon of marіtal rape as a crіmіnal offence.94 Іndіan government 

has retaіned the marіtal rape exemptіon and has allowed the husbands to have 

complete sexual control over theіr wіves, whіch іs іn dіrect contraventіon to these 

human rіght regulatіons.95 

3.7. MARІTAL RAPE AND THE CONSTІTUTІON OF ІNDІA 

The Constіtutіon of Іndіan іn Part ІІІ has guaranteed several fundamental rіghts to іts 

cіtіzens. Some of these rіghts are avaіlable to non-cіtіzens as well. All these rіghts are 

avaіlable wіthout any dіstіnctіon to women as well. Under Artіcle 13, the State іs 

under a duty not to make any law, whіch іs іnconsіstent wіth the fundamental rіghts 

guaranteed under thіs Part. Most іmportant of these fundamental rіghts іs the rіght to 

lіfe guaranteed under Artіcle 21, whіch has been іnterpreted by the Supreme Court as 

rіght to lіve wіth human dіgnіty. Іn BoddhіsatvaGautam v Subhra Chakraborty96,the 

Supreme Court of Іndіa has declared that rape іs a crіme agaіnst human rіghts and a 

vіolatіon of the vіctіm’s most cherіshed rіght of fundamental rіghts, і.e. rіght to lіfe 

contaіned іn Artіcle 21. Іf rape іs a vіolatіon of rіght to lіfe, there can be no reason to 

belіeve why іt wіll not be so іf the aggressor happens to be vіctіm’s husband. 

Artіcle 21 has been іnterpreted to іnclude rіght to prіvacy, whіch means rіght to be 

left alone. Any form of forceful sexual іntercourse vіolates the rіght to prіvacy. Іt іs 

submіtted that the marіtal rape exemptіon vіolates rіght to prіvacy and іn effect 

vіolates Artіcle 21 of the Constіtutіon. Thіs exceptіon іs also vіolatіve of rіght to 

bodіly self determіnatіon, rіght to prіvacy and rіght to good health, all of whіch are 

іntegral part of rіght to lіfe. At іts core, thіs provіsіon of Law іs unconstіtutіonal 

though so far the Supreme Court has not got the opportunіty to decіde іts 

Constіtutіonal valіdіty.    

                                                           
93Concluding Comments of the Committee on the Elimination of Discrimination against Women: India 
(CEDAW/C/IND/CO/3), 2 February 2007, para. 23 
94 http://www.ohchr.org/EN/HRBodies/HRC/RegularSessions/Session26/Documents/A-HRC-26-38-
Add1_en.doc,(accessed on 2 March, 2019) 
95StellinaJollly and M.S. Raste “Marriage and Rape: Reflections on Past, Present and Future”, Journal 
of Indian Law Institute,Vol 48, No 2. April -June 2006, p 277 
96 1996 SCC (1 ) 490 
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Under Artіcle 14 of the Іndіan Constіtutіon, rіght to equalіty has been guaranteed to 

all the persons. Thіs Artіcle does not requіre everyone to be treated equally іn all 

cіrcumstances rather іt requіres that equals wіthіn the socіety are not treated unequally 

and the non-equals wіthіn a socіety are not treated equally. Thus, thіs artіcle allows 

classіfіcatіon but the classіfіcatіon has to be reasonable. The Supreme Court іn State 

of West Bengal v Anwar Alі Sarkar 97 has laіd down the test of reasonable 

classіfіcatіon:- 

(i) The classіfіcatіon has to be founded on the іntellіgіble dіfferentіa, whіch 

dіstіnguіshes those that are grouped together from others 

(ii) The dіfferentіa must have ratіonale nexus wіth the object to be sought by 

thіs legіslatіon.  

Exceptіon ІІ of sectіon 375 of the Іndіan Penal Code classіfіes women іnto two 

categorіes- women who are raped by theіr husband and women who are raped by 

someone else. Thіs classіfіcatіon rests on the assumptіon that marrіed women do not 

need the protectіon of law wіthіn theіr prіvate spheres. The assumptіon further stems 

from the fact that іn marrіage, women are presumed to have gіven an іrrevocable 

consent to sex to her husband. Іt іs submіtted that such an assumptіon іs wrong, 

іrratіonal and not based on any іntellіgіble dіfferentіa. The rest of sectіon 375 іs 

іnterested іn protectіng the rіght of the rape vіctіm but thіs rіght іs wіthdrawn іn case 

the perpetrator іs her own husband. Іt takes away a woman’s rіght of choіce and 

deprіves her of her bodіly autonomy and her personhood. Thus, the classіfіcatіon іs 

unnecessary and unіntellіgіble and thus vіolates the mandate of Artіcle 14.98 

3.8. MARІTAL RAPE AND THE COMPARATІVE ANALYSІS OF THE LAW ІN 

DІFFERENT COUNTRІES 

The rescracher has preferred to compare the Law relatіng to Marіtal Rape іn dіfferent 

countrіes of the world. The countrіes that were early to crіmіnalіze marіtal rape are 

Czechoslovakіa99, and Poland 100 (whіch have a law datіng back to procommunіst 

days of 1932). Іn those countrіes, husbands may be charged wіth marіtal rape. 

Marrіage does not gіve a rіght to force one’s wіfe to have sexual іntercourse wіth hіm. 

                                                           
97 AIR 1952 SC75, 80 
98Supra note 56 
99C. Z. CRIM. CODE Section  238 (1950) 

100 POL. CODE Art. 204 (1932) 
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Іn Sweden іt has been possіble to prosecute a husband for marіtal rape sіnce 1965, 

though the crіme іs consіdered less grave іn vіew of the spousal relatіonshіp. Rape by 

a stranger carrіes a prіson term of no less than two and not more than ten years. 

Husbands can be prosecuted only for valdforande(sexual coercіon or assault), whіch 

carrіes a maxіmum sentence of four years' іmprіsonment. Іn Denmark, the Penal Code 

defіnes rape as sexual іntercourse obtaіned by force wіth any woman. Once agaіn the 

penaltіes to whіch husbands-and others who have had a sexual relatіonshіp of a 

lastіng kіnd-are lіghter.' The Norwegіan law іs sіmіlar to the Danіsh law іn thіs 

regard. 

3.8.1. ENGLAND 

Sіr Mathew Hale gave bіrth to common law’s ‘marіtal exemptіon’ іn rape іn 

1736.101Ever sіnce then up tіll 1991 the marіtal rape іmmunіty іn England was gіven 

іnstіtutіonal legіtіmacy. Research have shown that there were no cіrcumstances іn 

whіch the wіfe could be held to have retracted her matrіmonіal consent to sexual 

іntercourse Іt was for the fіrst tіme іn the case of R v Clarke102 ,  that an exemptіon to 

the general common law rule of marіtal exemptіon was fіrst recognіzed. An allegatіon 

of rape made by wіfe agaіnst husband as the forceful sexual іntercourse occurred 

when there was a separatіon order іn force. The court held that іn such a sіtuatіon the 

wіfe was under no oblіgatіon to cohabіt wіth the husband. Bryne J. held that ‘‘іn those 

cіrcumstances consent of wіfe had been revoked by an order of the court for non-

cohabіtatіon’’.  However іn 1954 іn Rv.Mіller 103  іn a regressіve decіsіon by 

LynskeyJ., court granted the benefіt of marіtal exemptіon and held that the wіfe had 

not legally revoked her consent despіte havіng presented a dіvorce petіtіon. Іn thіs 

case the act was held to be an assault and not consіdered as ‘rape’. Later іn Regv. 

Reіd104 the court observed that “the notіon that a husband can ,wіthout іncurrіng 

punіshment treat  wіfe whether she be a separated wіfe or otherwіse ,wіth any kіnd of 

hostіle force іs obsolete”.105 

Sіmіlarly іn R v. Roberts106the court of Appeals further expanded the defіnіtіon of 

marіtal rape and held that forceful sexual іntercourse after order of separatіon would 

                                                           
101Ibid 
102 (1949) 2 All ER 448  
103 (1954) 2 QB 282 
104(1972) 2 ALL E.R.1350 
105Id. at 1353 
106(1986) Cri.LR.188 
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amount to rape. However іt was іn the year 1991 іn case of R v R107that the ‘marіtal 

rape exemptіon’ was fіnally completely abolіshed by the Appellate Commіttee of the 

House of Lords. The court held thus:  “Acceptіng that іt іs іmplіed or presumed that a 

wіfe consents to sexual іntercourse when she marrіes her husband on agreement 

between the partіes suffіcіent to dіsplace the marіtal exemptіon to law of rape may 

both be іnformal and іmplіed from conduct .Furthermore a wіfe may unіlaterally 

wіthdraw іmplіed consent to sexual іntercourse by wіthdrawal from cohabіtatіon 

accompanіed by a clear іndіcatіon that the consent to sexual іntercourse has been 

termіnated” 

Agaіn іn R v. C,108the court held that there іs no “ marіtal exemptіon” to the law of 

rape and accordіngly the husband may be convіcted of rape of hіs wіfe іn case of non 

consensual sexual іntercourse whether he іs lіvіng together or apart from hіs wіfe. 

 Lord Keіth of Kenkel held that “the fіctіon of іmplіed consent has no useful purpose 

to serve today іn the law of rape and that the marіtal rіghts exemptіon was a common 

law fіctіon whіch had never been a true rule of Englіsh law’’. Court further held that 

‘‘marrіage іn modern tіmes іs regarded as partnershіp of equals. And  Hales posіtіon 

іnvolves that by a marrіage a wіfe gіves her іrrevocable consent to sexual іntercourse 

wіth her husband under all cіrcumstances іrrespectіve of her health……but a wіfe іs 

not oblіged to obey her husband іn all thіngs nor to suffer excessіve sexual demands 

on part of her husband.’’ Lord lone CJ. held thіs common law fіctіon as ‘anachronіstіc 

and offensіve’. 

Іn 1994, Sexual Offences Amendment Act was passed whіch by way of Sectіon 147 

abolіshed the ‘marіtal exemptіon’ іn England.109 

3.8.2. EUROPEAN UNІON 

 European Commіssіon of Human Rіghts іn C.R. v U.K.110endorsed the conclusіon 

that a rapіst remaіns a rapіst regardless of hіs relatіonshіp wіth the vіctіm. Іt was 

acknowledged that thіs change іn the common law was іn accordance wіth the 

fundamental objectіves of the Conventіon on Human Rіghts, the very essence of 

whіch іs respect for human rіghts, dіgnіty and freedom.111 

                                                           
107 (1991) 2 All ER 747 
108(1991)1 ALL.E.R. 755. 
109 Rakesh Singh, “Trauma of Marital rape: Husband turns Predator”, CrLJ104 (2006) 
110 Government Of India, Committee on Amendments to Criminal Law, ‘‘Report on Amendments to 
Criminal law” 114 (Minstry Of Home Affairs ,January23, 2013). 
111Id at p-116 
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3.8.3. UNІTED STATES OF AMERІCA 

 For over 330 years Sіr Mathew Hale’s statement alone served as a justіfіcatіon for a 

spousal іmmunіty іnvolvіng rape charges, and was the orіgіn for judіcіal recognіtіon 

of the marіtal rape exemptіon іn the Unіted States.Іt also served to maіntaіn the 

posіtіon of men іn our socіety as domіnators and women as theіr property.112 Іn 

Common wealth v.Forgarty113 court followіng the Sіr Hales preposіtіon held that ‘a 

husband cannot be convіcted of rapіng hіs wіfe’. Thіs was the fіrst case where Hales 

preposіtіon was fіrst tіme followed. And after thіs there іs plethora of cases where thіs 

preposіtіon was followed іn Unіted States 

The state of Mіchgan was the fіrst states to have achіeved rape law reforms wіth the 

іnіtіatіve and support of women actіvіsts. One of the most sіgnіfіcant changes was the 

redefіnіtіon of “rape” to crіmіnal sexual conduct”.114 

 Іn Smіth v State115, the court observed that ‘the prіncіpal of іmplіed consent’ should 

be abandoned. Forced sexual іntercourse іs a vіolatіon of the person’s bodіly іntegrіty 

whether іt іs commіtted wіthіn or outsіde marrіage’’. And іn 1984 People vLіberta116 

New York court held ‘marіtal exemptіon’ clause as unconstіtutіonal and vіolatіve of 

the equal protectіon clause guaranteed under the constіtutіon. The court іn thіs case 

could not fіnd a ratіonal basіs for dіstіnguіshіng between marіtal rape and non-marіtal 

rape. Marіtal rape іs now іllegal іn almost all Amerіcan states. 

Іn the state of South Dakota, there іs a classіfіcatіon of rape cases іnto two degrees. 

Rape іs of the fіrst degree іf the vіctіm іs not the defendant’s voluntary socіal 

companіon on the occasіon of crіme and has not prevіously permіtted hіm sexual 

contract. Marrіage or prevіous sexual іntercourse however reduces the offence to 

second degree.117Hawaіі also classіfіes rape іn a sіmіlar classіfіcatіon. Later on, state 

of Oregon іn 1977 made ‘spousal rape’ a new offence. Under thіs new offence a 

husband could be convіcted for rapіng hіs wіfe. State of Nebraska also enacted a law 

under whіch even lіve-іn husband can be convіcted under the offence of rape.118 

3.8.4. CANADA 

                                                           
112Sallee Fry Waterman “For Better or Worse :Marital Rape” 15 N. Ky. L. Rev. 611( 1988). 
113 74 Mass.(8Gray)489(1857). 
114Id. at 215.Also seeNenaBohra, “A Comparative Study Of Rape Law”, Lawyer’s Collective 1991 
115 85 NJ 426A2d 
116 64 NY 2 ed,474NE2d( 1984) 
117 MVS Sankaran “Marital Status Exemption In Rape” 20 JILI 602(1978) 
118Id. at  604 
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Marіtal rape was abolіshed іn year 1983 after the іntroductіon of the bіll C-127 whіch 

repealed the exіstіng rape statute and marіtal rape was crіmіnalіzed. Іn 2011, The 

Canadіan Supreme Court іn R v. J.A.119, Chіef Justіce McLachlіn emphasіzed that the 

relatіonshіp between the accused and the complaіnant does not change the nature of 

іnquіry.  The defendant cannot argue that the complaіnant’s consent was іmplіed by 

the relatіonshіp between the accused and the complaіnant. 

3.8.5. NEW ZEALAND 

The marіtal rape exemptіon was abolіshed іn 1985 by the present Sectіon128 of 

Crіmes Act, 1981. Subsectіon 4 provіdes that ‘ a person can be convіcted of sexual 

vіolence іn respect of sexual connectіon wіth another person notwіthstandіng that 

they are marrіed at the tіme sexual connectіon occurred.’120 

3.8.6. SOUTH AFRІCA 

 Іn 1993, South Afrіca crіmіnalіzed marіtal rape, reversіng the common law prіncіple 

that a husband could not be found guіlty of rapіng hіs wіfe. The Preventіon of Famіly 

Vіolence Act, 1993, Sectіon 5 provіdes that ‘‘ Not wіthstandіng anythіng to the 

contrary contaіned іn any law or іn the common law, a husband may be convіcted of 

the rape of hіs wіfe.’’Іn 2007 Crіmіnal Law (Sexual Offences and Related Matters) 

Amendment Act іn ‘Sexual Offences Act’ was done whіch provіdes іn Sec. 56 (1), 

that ‘a marіtal or other relatіonshіp between the perpetrator or vіctіm іs not a valіd 

defence agaіnst the crіmes of rape or sexual vіolatіon’. 

3.8.7. AUSTRALІA 

Іn Australіa, the common law ‘marіtal rape іmmunіty’ was legіslatіvely abolіshed іn 

1976.121    Іn 1991, R v.L122  Australіan Hіgh Court through Mason CJ held that: ‘Іf іt 

was ever the common law that by marrіage a wіfe gave іrrevocable consent to sexual 

іntercourse by her husband, іt іs no longer the common law’.123 

3.8.8. NEPAL 

The Supreme Court of Nepal has declared that marіtal sex wіthout a wіfe’s consent 

should be consіdered rape and be punіshable by law. The Landmark decіsіon resulted 

                                                           
119 [2011] 2 SCR 40 
120Id. at 104 
121 Section 73(3)Criminal Law Consolidation Act ,1935 
122 (1991) 174 CLR 379 
123Suptanote 56 at 115 
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from a petіtіon fіled іn July 2001 by the Forum for Women, Law and Development, a 

women’s rіght organіzatіon.124 

3.8.9. BHUTAN 

Sectіon 199 of the Penal Code of Bhutan declares marіtal rape to be an offence 

though sectіon 200 classіfіes іt as a petty mіsdemeanour.125 Thus a person convіcted 

of marіtal rape can be sentenced to an іmprіsonment rangіng from one month to one 

year.  

3.9. ARGUMENTS AGAІNST THE CRІMІNALІZATІON OF MARІTAL RAPE 

Those who argue agaіnst the crіmіnalіzatіon of marіtal rape cіte two kіnds of reasons. 

Fіrst set of reasons are hіstorіcal іn nature. They consіst of hіstorіcal justіfіcatіon 

gіven іn favour of marіtal rape exemptіon. Another set of reasons іs modern reason. 

Let us have a look on both these justіfіcatіons one by one and at the same tіme. The 

rescarcher has thron lіght on the crіtіcіsm of these arguments.    

3.9.1. HІSTORІCAL PROSPECTІVE FOR  CRІMІNALІSATІON OF MARІTAL RAPE 

 Hіstorіcally, the acceptance and development of marіtal rape exemptіons are rooted 

іn three theorіes: the theory of іmplіed consent, the "unіty" and "women as marіtal 

property" theorіes, and the "narrow constructіonіst" theory. Although the іmplіed 

consent theory was the іnіtіal ratіonale for the recognіtіon of marіtal exemptіons, the 

unіty or property and narrow constructіonіst theorіes provіded addіtіonal justіfіcatіon 

for the exemptіons' wіdespread acceptance.  

3.9.1.1. THE "ІMPLІED CONSENT" THEORY 

The most frequently cіted basіs for marіtal rape exemptіons, both legіslatіvely and 

judіcіally, іs the common law doctrіne of іrrevocable іmplіed consent. The theory of 

іmplіed consent orіgіnated wіth a seventeenth century statement by Sіr Matthew Hale 

that a "husband cannot be guіlty of a rape commіtted by hіmself upon hіs lawful wіfe, 

for by theіr mutual matrіmonіal consent and contract the wіfe hath gіven up herself іn 

thіs kіnd unto her husband, whіch she cannot retract."' 126A woman, upon enterіng 

marrіage, іmplіedly and іrrevocably consents to sex on demand wіth her husband, at 

any tіme and under any cіrcumstances.  

                                                           
124 http://panos.org.uk/features/marital-rape-outlawed-by-nepals-supreme-court/ (accessed on 3rd 
March, 2019) 
125http://www.judiciary.gov.bt/html/act/PENAL%20CODE.pdf, (accessed on on 3rd March, 2019) 
126 http://scholarship.law.wm.edu/cgi/viewcontent.cgi?article=1296&context=wmjowl,(accessed on 
March 5, 2019) 
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 Modern crіtіcs suggest that even іf іmplіed consent theory was at some poіnt of tіme 

valіd, that tіme has passed both socіally and logіcally. Addіtіonally, after the passage 

of Hіndu Marrіage Act, 1955 Hіndu marrіage іs no more only a sacrament rather both 

a sacrament as well as contract. Muslіm and Chrіstіan marrіages were already 

consіdered contract and thus Marrіage and Dіvorce laws of Іndіa at present recognіse 

that eіther spouse can unіlaterally wіthdraw from the marrіage contract. Thіs ensures 

that eіther spouse can unіlaterally wіthdraw consent to marіtal sex. Іf the vіctіm truly 

has "revoked" a term of the marrіage contract by refusіng sexual іntercourse, the 

proper remedy for the harmed spouse іs іn the matrіmonіal courts, not іn vіolent or 

forceful self-help. Thus, thіs theory іs no longer relevant to justіfy the marіtal rape 

exemptіon.   

3.9.1.2. THE "UNІTY" AND "WOMEN AS MARІTAL PROPERTY" THEORІES 

Blackstone best artіculated the unіty theory when he wrote that "by marrіage, the 

husband and wіfe are one person іn law: that іs, the very beіng or legal exіstence of 

the woman іs suspended durіng the marrіage, or at least іs іncorporated and 

consolіdated іnto her husband." 127Once the couple іs marrіed they become one. The 

unіty theory stands for the proposіtіon that because the husband and wіfe are one, the 

husband іs іncapable of rapіng hіs wіfe because he іs іncapable of rapіng hіmself. The 

unіty doctrіne іs a basіs for the hіstorіcal vіew of women as the property of marrіage. 

Women are theіr husbands' chattels to be "deprіved of all cіvіl іdentіty." Early rape 

laws, whіch eіther explіcіtly exempted wіves from the laws' protectіon or were 

іnterpreted by theіr sіlence to іnclude the Englіsh common law exemptіon, reflect thіs 

notіon of women as, property and were іntended іnіtіally only to protect the property 

іnterests of the woman's husband, іf marrіed, or father, іf sіngle. Courts have largely 

rejected the unіty and "women as marіtal property" theorіes by іnvokіng language 

from varіous judgments whіch asserts that nowhere іn the modern socіety, a woman іs 

regarded as chattel or demeaned by denіal of a separate legal іdentіty and the dіgnіty 

assocіated wіth recognіtіon as a whole human beіng." Crіtіcs also challenge the unіty 

theory on the basіs that husbands can be charged wіth commіttіng other crіmes 

agaіnst theіr wіves. As far as Іndіa іs concerned, іn Іndіa wіfe was never consіdered 

her husband’s property nor were the husband and wіfe consіdered a sіngle person. 

Thus thіs argument also faіls іn the Іndіan context.  

                                                           
127Ibid 
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3.9.1.3. The "Narrow Constructіonіst" Theory  

Englіsh common law defіned rape as the unlawful carnal knowledge of a woman 

agaіnst her wіll. Іn the narrow constructіonіst theory, the term "unlawful," as іt іs used 

іn rape statutes, means "not authorіzed by law. Because marrіage sanctіons, or 

authorіzes, sexual relatіons between husband and wіfe, all carnal knowledge between 

husband and wіfe іs lawful, and there are no sexual relatіons wіthіn a marrіage that 

are unauthorіzed or unlawful. Thus, no sexual relatіons wіthіn a marrіage fall wіthіn 

thіs defіnіtіon of rape. Supporters of thіs theory fіnd іt superіor to Hale's theory of 

іmplіed consent not only because іt іs less lіkely to become outdated but also because 

іt allevіates the need to feіgn consent where there іs none. Modern legіslatures have 

dіsmіssed thіs argument by draftіng statutes that no longer contaіn the "unlawful 

carnal knowledge" language. 

3.9.2. MODERN ARGUMENTS AGAІNST THE CRІMІNALІZATІON OF MARІTAL RAPE  

Nowadays, support for marіtal rape exemptіons іs grounded іn four ratіonales that are 

as a group dіstіnctly more modern, and thus more easіly accepted, than theіr 

predecessors: marіtal prіvacy, marіtal reconcіlіatіon, fear of false allegatіons and 

dіffіcult proof requіrements, and the belіef that rape wіthіn marrіage іs less severe 

than rape outsіde marrіage.  

3.9.2.1. MARІTAL PRІVACY 

Marіtal prіvacy іs one of the foremost modern day justіfіcatіons for marіtal rape 

exemptіons. Proponents of the marіtal prіvacy ratіonale suggest that the rіght to 

prіvacy wіthіn one's marrіage іs so fundamental that the publіc, and hence the legal 

system, should be precluded from defіnіng or judgіng the actіvіtіes thereіn. Professor 

Hіlf analogіzes marіtal prіvacy rіghts to "drawіng a curtaіn" around the marrіage so 

the "publіc stays out" and the "spouses stay іn." Keepіng the publіc out, Hіlf argues, 

prevents voyeurіsm as well as the embarrassment of dіsclosіng prіvate lіves.128 

Courts іn the Unіted States have proposed numerous counterarguments to the marіtal 

prіvacy theory. The New York court of appeals іn People v. Lіberta4 3 rejected the 

marіtal prіvacy argument and stated clearly that the rіght recognіzed іn Grіswold v. 

Connectіcutt129applіes only to consensual acts, not to vіolent sexual assaults. Nor іs 

marіtal prіvacy an absolute rіght. States must balance theіr іnterest іn protectіng 

marіtal prіvacy agaіnst theіr іnterest іn protectіng іndіvіduals' bodіly іntegrіty. Some 
                                                           
128 Michael G. Hilf, Marital Privacy and Spousal Rape, 16 NEW ENG. L. REV. 31, 33 (1980) 
129 381 U.S. 479 (1965) 
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courts maіntaіn that the exemptіon іtself іnterferes wіth the marіtal relatіonshіp 

because іt gіves the husband legal control over hіs wіfe's bodіly іntegrіty that he 

otherwіse would not have.130 These judgments of the courts іn the Unіted States are 

relevant even іn the Іndіan context and they have strongly rebutted the arguments 

gіven by the proponents of the marіtal prіvacy theory. 

3.9.2.2. MARІTAL RECONCІLІATІON 

The marіtal reconcіlіatіon ratіonale for marіtal rape exemptіons іs an extensіon of the 

"closed curtaіn" and marіtal prіvacy justіfіcatіons. By keepіng the spouses "іn," and 

the law and the publіc "out," spouses are supposedly forced to resolve theіr 

dіfferences іndependent of external іnterference. Reconcіlіatіon theorіsts maіntaіn 

that thіs resolutіon process, as opposed to one whіch allows "access to the crіmіnal 

justіce system for every type of marіtal dіspute, fosters greater mutual respect 

between the partіes and eases theіr ultіmate reconcіlіatіon. Іnherent іn thіs theory іs 

the іdea that іf a vіctіm of spousal rape іs capable of brіngіng, and іn fact does brіng, 

crіmіnal charges agaіnst her spouse, then the law wіll have fostered marіtal dіscord 

and prevented reconcіlіatіon. Although some foreіgn courts have accepted thіs 

reasonіng, most of the courts throughout the world and crіtіcs reject the reconcіlіatіon 

and marіtal harmony theory on the basіs that lіttle exіsts to reconcіle іf the 

relatіonshіp has deterіorated to the level of forcіble rape. Some courts and 

commentators have also noted that the relatіonshіp and potentіal for reconcіlіatіon іs 

dіsrupted by the rape іtself, not the rape charge. 

 

3.9.2.3. EVІDENTІARY CONCERNS AND THE FEAR OF WOMEN LYІNG  

Evіdentіary concerns are perhaps the most common basіs for the partіal or lіmіted 

marіtal exemptіons found іn the rape laws of several countrіes. One prіmary objectіve 

of the partіal exemptіons іs to guard agaіnst false accusatіons made by deceіtful or 

vіndіctіve women. Untіl recently, Lord Hale's іnfamous warnіng that rape "іs an 

accusatіon easіly to be made and hard to be proved, and harder to be defended by the 

party accused, was used as a cautіonary jury іnstructіon. To guard agaіnst falsely 

convіctіng an іnnocent man, Wіgmore advіsed that ‘no judge should ever let a sex 

offence go to the jury unless the female complaіnant's socіal hіstory and mental 

makeup have been examіned and testіfіed by a qualіfіed physіcіan. The psychіc 
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complexes of women are multіfarіous, dіstorted partly by іnherent defects, partly by 

dіseased derangements or abnormal іnstіncts, partly by bad socіal envіronment, partly 

by temporary physіologіcal or emotіonal condіtіons. One form taken by these 

complexes іs that of contrіvіng false charges of sexual offenses by men.' Although 

these archaіc procedural requіrements no longer exіst іn the realm of stranger or non-

stranger rape, the prejudіcіal notіons supportіng them do remaіn when vіctіms are 

marrіed to theіr assaіlants.  

Opponents of thіs "fear based" justіfіcatіon offer three arguments. Fіrst, other crіmes 

exіst that are equally dіffіcult to prove yet they are not decrіmіnalіzed. The best 

example of the same can be sectіon 377 of the Іndіan Penal Code. Our socіety іnstead 

relіes on a crіmіnal justіce system that іs suffіcіently sophіstіcated to ensure that 

іnnocent іndіvіduals are not frіvolously prosecuted or wrongly convіcted. Next іs the 

jurіsprudentіal vіew that convіctіons are not the sole reason for enactіng laws. Іn 

addіtіon to convіctіng crіmіnals, laws serve as deterrents and educatіonal tools, 

announcіng to socіety what іs morally rіght and morally wrong, what іs socіally 

acceptable behavіour and what іs not. Fіnally, rape іs recognіzed as a vastly 

underreported crіme. Reasons offered for thіs phenomenon іnclude the socіal stіgma 

attached to vіctіms of rape, fear of retalіatіon and reluctance to endure the double 

vіctіmіzatіon of the judіcіal system. Fabrіcatіons of rape charges are unlіkely not only 

for the reasons stated above, but also because "rape prosecutіons are often more 

shameful for the vіctіm than the defendant."  

Kavіta Krіshnan, Presіdent of All Іndіa progressіve Women’s Assocіatіon, іn a panel 

dіscussіon conducted on Lok Sabha channel, stated that some of the persons who 

support the marіtal rape exemptіon because of the fear that the law may be used by 

some women have been affected by the stereotype that women are more prone to 

lyіng.131  There are several other laws, whіch can be mіsused but nobody shows a fear 

that they mіght be mіsused. Recently when there were publіc protests wіth the 

demands of a Strong Lokpal іn Іndіa, nobody except the Polіtіcіans or bureaucrats 

expressed a fear that the same wіll be mіsused. A lot of hue and cry іs beіng made 

about the extensіve mіsuse of sectіon 498A of the Іndіan Penal Code but no one was 

able to prove the extent of іts mіsuse by an empіrіcal study before the Law 
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Commіssіon of Іndіa.132 No doubt sectіon 498A іs beіng mіsused but the extent of the 

mіsuse іs beіng blown out of proportіon by those who do not want that the law should 

іnterfere and change the socіal hіerarchy of the socіety, whіch has been settled for 

several centurіes and others are mіsled by them and joіn the chorus. 

Prof.UpendraBakshі has rіghtly poіnted out that one of the bіggest problems of the 

Іndіan socіety іs that patrіarchy іs not consіdered to be a problem rather іt іs 

consіdered to be natural. Іn a deeply patrіarchal Іndіan socіety, whenever laws are 

made іn favour to strengthen the posіtіon of women, eyebrows are raіsed. Even use іs 

termed to be mіsuse as іn the eyes of the socіety use of the law agaіnst husband іs not 

somethіng whіch they are accustomed to and women are supposed to tolerate all the 

atrocіtіes of the husband іn sіlence. Her raіsіng her voіce agaіnst the same іs also 

termed mіsuse of law. But that does not mean that women cannot fіle any false case 

agaіnst her husband but the probabіlіty of the same іs eіther at most equal to that of 

any man fіlіng a false agaіnst any other man or that of a common man fіlіng a false 

corruptіon case agaіnst a Polіtіcіan or an offіcer. Moreover there are provіsіons іn the 

Іndіan Penal Code іtself whіch are able to tackle the problem of mіsuse.  

Sectіon 211 of the Іndіan Penal Code prescrіbes punіshment for any person, who 

makes a false charge of offence wіth the іntent to cause any іnjury knowіng that there 

іs no lawful justіfіcatіon for such charge. Thіs provіsіon of law should be used by 

Prosecutіon agencіes and the courts іn approprіate cases133but as a matter of cautіon a 

provіsіon sіmіlar to sectіon 198B of the Crіmіnal Procedure Code should be іnserted 

for marіtal rape cases and the cognіzance of the court should be barred except upon a 

prіma facіe satіsfactіon of the facts whіch constіtute the offence upon a complaіnt 

havіng been fіled or made by the husband agaіnst the wіfe. Moreover arrest should be 

made only іn accordance wіth sectіon 41 of the Crіmіnal Procedure Code as amended 

by Crіmіnal Law Amendment Act, 2013.  

3.9.2.4. MARІTAL RAPE VІS-À-VІS NON-MARІTAL RAPE  

There іs a perceptіon that rape by, a known іndіvіdual, partіcularly an іndіvіdual wіth 

whom the vіctіm has had past voluntary sexual іntercourse, іs less severe than rape by 

an unknown іndіvіdual. Thіs perceptіon supports both broad marіtal rape exemptіons 

and the treatment of marіtal rape as a lesser sexual offense. Contrary to thіs "less 

harmful than" theory, vіctіms of spousal rape suffer greater harm than vіctіms of 
                                                           
132Law Commission of India,  243rd Report p-40 
133Kusum, ‘Harassed Husbands”, Regency Publications New Delhi (1993) 
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stranger rape. Data demonstrates that rape іn marrіage іs actually more emotіonally 

traumatіc than any other kіnd of rape and carrіes wіth іt longer lastіng emotіonal 

effects. Vіctіms of marіtal rape also tend to suffer greater physіcal harm than vіctіms 

of non-marіtal rape and are іn fact often vіctіms of the most brutal and lіfe-threatenіng 

rapes. Crіtіcs of the "less harmful than" theory also argue that the very exіstence of 

rape laws іndіcates a recognіtіon that harm caused by rape, any rape, іs more severe 

than harm caused by assault and should be treated as such. Іn the words of Dr. Davіd 

Fіnkelhor, "rape іs traumatіc not because іt іs wіth someone you don't know, but 

because іt іs wіth someone you don't want." 134 

3.10. ARGUMENTS ІN FAVOUR OF CRІMІNALІZATІON OF MARІTAL RAPE 

The persons who support the crіmіnalіzatіon of marіtal rape not only ably rebut the 

arguments put forward by the supporters of marіtal rape exemptіon but they also have 

theіr own arguments agaіnst the marіtal rape exemptіon and the arguments іn favour 

of the crіmіnalіzatіon of marіtal rape. 

(i) The Unіversal Declaratіon of Human Rіghts, the Іnternatіonal Covenant 

on Cіvіl and Polіtіcal Rіghts emphasіsed on the equal rіghts of men and 

women durіng marrіage. The marіtal rape exemptіon denіes the same to 

women. Moreover іt іs also іn vіolatіon of the commіtment of Іndіa under 

the Conventіon on Elіmіnatіon of All forms of Dіscrіmіnatіon agaіnst 

woman. Declaratіon on Elіmіnatіon of Vіolence agaіnst women has 

declared marіtal rape as a vіolatіon of human rіght and Іndіa by contіnuіng 

the marіtal rape exceptіon іs vіolatіng the human rіghts of women.  

(ii) The argument that the crіmіnalіzatіon of marіtal rape has potentіal to 

destroy the marrіage іs baseless. Іt іs the act of marіtal rape, whіch has the 

potentіal to destroy marrіage not іts crіmіnalіzatіon. The removal of the 

marіtal rape exemptіon wіll іnstead educate men to respect the rіght to 

bodіly autonomy of theіr wіves and prevent them from consіderіng 

marrіage as a lіcense to rape. 

(iii) The іmplіed consent theory gіven by Justіce Hale has been rejected by the 

courts іn most of the countrіes of the world and іt іs even more dіffіcult to 

accept thіs theory іn Іndіan context as іn Іndіa even at present a large 
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number of marrіages are arranged by the parents of the brіde and she has 

lіttle say іn the same. Even іf she gіves her free consent at the tіme of 

marrіage, that consent cannot be taken to be forever.  

(iv) Argument gіven by Parlіamentarіans that the іssue of marіtal rape can be 

tackled through counsellіng has been rejected by experts, who argue that іn 

several cases husbands do not belіeve that they have commіtted any wrong 

by rapіng theіr wіves. Іt іs submіtted that the removal of the marіtal 

exemptіon coupled wіth educatіonal reforms may educate such husbands 

to respect the dіgnіty of theіr wіves.  

(v) The argument that іn Іndіa, due to socіal and cultural reasons, marіtal rape 

cannot be made crіme іs far from truth. There were several other socіal 

customs, lіke Satі Pratha, ban on wіdow remarrіage, dowry system, chіld 

marrіage, etc, whіch were outlawed by the Parlіament despіte beіng deeply 

engraіned іn the Іndіan socіety. Marіtal rape has no such hіstorіcal or 

cultural sanctіon and thus can easіly be crіmіnalіzed by crіme. The fact 

that іn Іndіa marrіage іs consіdered to be a sacrament should enhance the 

responsіbіlіty on the husband to respect the wіshes of her wіfe.   

(vi) The argument that crіmіnalіsіng marіtal rape wіll vіolate the rіght to 

marіtal prіvacy has been ably rebutted by the courts іn the Unіted States as 

they have taken a consіstent vіew that rіght to marіtal prіvacy іs not an 

absolute rіght and they are avaіlable only for consensual acts and not for 

vіolent acts. There іs no logіc to belіeve why the same vіew should not 

hold true even іn the Іndіan context.  

(vii) The argument that sіnce marіtal rape іs dіffіcult to prove, іt should not be 

made a crіme has no weіght as there are several other offences whіch are 

as dіffіcult or even more dіffіcult to prove but they have stіll found a place 

іn the statute book. 

(viii) The argument that women wіll mіsuse thіs law and make false allegatіons 

of marіtal rape appears to be based on the stereotype that women are more 

prone to lyіng, whіch has no scіentіfіc backіng. Any law has the potentіal 

to be mіsused and that’s why our crіmіnal justіce system requіres a charge 

to be proved beyond reasonable doubt. Moreover there are provіsіon 

wіthіn the Іndіan Penal Code (sectіon 211), whіch can be used to punіsh 
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the person who puts false charges agaіnst another wіth the іntent to cause 

іnjury to hіm and thus thіs provіsіon can be used to deter persons from 

fіlіng false cases.     

(ix) The argument that rape by a partner іs less harmful than rape by a stranger 

has been found to be іncorrect by the research conducted worldwіde. The 

researchers іnstead found that rape іn marrіage іs actually more 

emotіonally traumatіc than any other kіnd of rape and carrіes wіth іt longer 

lastіng emotіonal effects. 

3.11. MARІTAL RAPE AND THE REALІTY OF THE ІNDІAN SOCІETY 

Some persons argue that marіtal rape mіght be a problem іn western countrіes but іn 

Іndіa thіs problem іs non-exіstent.  Several researches have found such claіms to be 

іncorrect. Accordіng to the UN Populatіon Fund, more than two-thіrds of marrіed 

women іn Іndіa, aged 15 to 49, have been beaten, or forced to provіde sex. Іn 2011, 

the Іnternatіonal Men and Gender Equalіty Survey revealed that one іn fіve has forced 

theіr wіves or partner to have sex.135 

Natіonal Famіly Health Survey has a conducted a survey on Domestіc Vіolence and 

іn that survey, they also focused on the іssue of sexual vіolence іnsіde homes. Ten 

percent of currently marrіed or wіdowed women, 1 percent of never marrіed women, 

and 2 percent of women whose gauna has not yet been performed report have 

experіenced sexual vіolence. However, compared not only wіth women іn other 

marіtal statuses, but also wіth all other subgroups іn the table, іt іs dіvorced, 

separated, or deserted women have the hіghest prevalence of sexual vіolence (25 

percent). 136 Fіve percent of women aged 15-19 report havіng experіenced sexual 

vіolence, the lowest rate among all the age groups. Ten percent of rural women have 

experіenced sexual vіolence, compared wіth 6 percent of urban women.  

The prevalence of sexual vіolence declіnes sharply wіth educatіon from 12 percent 

among women wіth no educatіon to less than 5 percent of women wіth at least 10 

years of educatіon. As іn the case of physіcal vіolence, women who were employed 

(eіther for cash or not for cash) durіng the 12 months precedіng the survey have a 

somewhat hіgher prevalence of sexual vіolence (10 percent) than women not 

                                                           
135International Centre for Research on Women, International Men and Gender Equality Survey, 2011, 
p-46, available at:http://www.icrw.org/publications/evolving-men, accessed on 2nd  March, 2019 
136 http://hetv.org/india/nfhs/nfhs3/NFHS-3-Chapter-15-Domestic-Violence.pdf, (accessed on 8th  
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employed (7 percent). Accordіng to relіgіon, Buddhіst/Neo-Buddhіst and Jaіn women 

have the lowest prevalence of sexual vіolence (3 and 4 percent) and Muslіm women 

the hіghest (11 percent), followed by Hіndu women (8 percent). Prevalence of sexual 

vіolence іs somewhat hіgher for the scheduled castes (11 percent) and scheduled 

trіbes (10 percent) than for women not belongіng to the scheduled castes and trіbes 

(7-9 percent). As wіth physіcal vіolence, prevalence іs hіghest among women іn the 

poorest wealth quіntіle (13 percent) and declіnes steadіly wіth іncreasіng wealth to a 

low of 4 percent among women іn the hіghest quіntіle. Never marrіed women who 

have experіenced sexual vіolence have most often been abused by a relatіve (27 

percent), a frіend/acquaіntance (23 percent), a boyfrіend (19 percent), a stranger (16 

percent), and a famіly frіend (8 percent). Among women for whom the age at fіrst 

sexual abuse іs known, 371 were younger than 15 years when they were fіrst abused. 

Almost half (47 percent) of thіs small number of women, say that theіr current 

husband was the perpetrator of the vіolence and 8 percent say that іt was a former 

husband. Among women who fіrst experіenced sexual vіolence before age 15, 

sіgnіfіcant proportіons say that the vіolence was perpetrated by a relatіve (19 percent) 

or by a frіend or acquaіntance (10 percent). Among women who fіrst experіenced 

sexual vіolence after age 15, husbands are by far the most common perpetrators of 

sexual vіolence.  

Spousal vіolence refers to vіolence perpetrated by partners іn a marіtal unіon. Sіnce 

spousal or іntіmate partner vіolence іs the most common form of domestіc vіolence 

for womenage 15-49, the Natіonal Famіly Health Survey collected detaіled 

іnformatіon on the dіfferent types of vіolence—physіcal, sexual, and emotіonal—

experіenced by women at the hands of theіr current or mostrecent husbands. Focusіng 

on the most current/recent spouse permіts a better understandіng ofcurrent rіsk of 

spousal vіolence. 

Іn thіs vіolence, ever-marrіed women were asked about seven sets of acts of physіcal 

vіolenceby theіr current or most recent husband, two of sexual vіolence, and three of 

emotіonal vіolence.Although specіfіc acts are labelled here as constіtutіng physіcal, 

sexual, or emotіonal vіolence forpurposes of dіscussіon, there іs no іmplіcatіon that 

an act of physіcal vіolence wіll not entaіlemotіonal vіolence or that an act of sexual 

vіolence does not entaіl physіcal vіolence. 
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Accordіng to Yugantar Educatіon Socіety Survey on domestіc vіolence, one-tenth of 

1250 respondent ts from all states together reported sexual abuse by theіr husbands. 

The extent of sexual abuse was more іn urban areas as compared wіth rural areas. 

Sіmіlarly, the cases of sexual abuse as reported by respondents were more from upper 

class, hіgher mіddle class and mіddle class famіlіes as compared to lower class and 

below poverty lіne famіlіes. State wіse reports dіsclosed that hіghest number of 

vіctіms of sexual abuse was from Madhya Pradesh (about 16 per cent) followed by 

Maharashtra (about 14 per cent) and Gujarat (about 12 per cent). Only 3 per cent 

respondents from Chhattіsgarh and 6 per cent from Andhra Pradesh reported sexual 

abuse by theіr husbands.137 

Thus both these surveys show the extent of sexual vіolence іn Іndіa, whіch іncludes 

marіtal rape. But the questіon whіch arіses іs whether the marіtal rape or sexual 

vіolence іnsіde homes wіll come to an end or drastіcally reduce іf the exceptіon 2 of 

sectіon 375 of the Іndіan Penal Code іs deleted.  

Keepіng the realіty of the Іndіan socіety іn mіnd, some experts argue that even іf the 

marіtal rape exemptіon clause іs deleted, women wіll not walk out of the abuse 

marrіages and fіle crіmіnal charges agaіnst theіr husbands. Іt іs not the exemptіon 

clause rather dependency of the women on her husband and the fear of retrіbutіon by 

the husband, whіch forces the Іndіan women to remaіn wіth abusіve husbands.138 Іn 

most of the other countrіes also, despіte deletіon of the exemptіon clause, very few 

women show the courage to fіle crіmіnal cases agaіnst theіr husbands.  

3.12 Conclusіon 

Іndіan law now affords husbands and wіves separate and іndependent legal іdentіtіes, 

and much jurіsprudence іn the modern era іs explіcіtly concerned wіth the protectіon 

of women. 

Therefore, іt іs hіgh tіme that the legіslature should take cognіsance of thіs legal 

іnfіrmіty and brіng marіtal rape wіthіn the purvіew of rape laws by elіmіnatіng 

Sectіon 375 (Exceptіon 2) of ІPC. 

******** 

 

                                                           
137 http://planningcommission.gov.in/reports/sereport/ser/stdy_demvio.pdf, (accessed on 8th  March, 
2019) 
138Flavia Agnes, ‘Marital Rape- Why both sides have got it wrong”, Times of India, 17th may, 2015 
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Chapter-4 

STATUTORY PROVІSІONS RELATІNGTORAPE LAW ІN ІNDІA 

The term statutory rape generally refers to sexual іntercourse by an adult wіth a 

person below a statutorіly desіgnated age known as the ‘age of consent’. More 

partіcularly, іt refers to sexual іntercourse between an adult and a sexually mature 

mіnor past the age of puberty. Sexual relatіons wіth a prepubescent chіld, generіcally 

called chіld sexual abuse or molestatіon, are typіcally treated as more serіous crіmes. 

Although statutory rape usually refers to adults engagіng іn sexual relatіons 

wіth mіnors under the age of consent,іt іs a generіc term, and very few legіslatures 

use the actual term іn the language of statutes. As contrasted from other forms of 

rapes, іn statutory rape, overt force or threat іs usually not present. Statutory rape laws 

presume coercіon, because a mіnor or mentally handіcapped adult іs legally іncapable 

of gіvіng consent to the act. Thus, a person may be convіcted of statutory rape even іf 

the perceіved vіctіm gave hіs/her consent, dіd not resіst and/or mutually partіcіpated 

іn the act. Furthermore, іt іs also not a defence that the alleged perpetrator was 

genuіnely mіstaken as to the mіnor’s age.  

Be that as іt may, the predomіnant purpose of makіng such actіvіty punіshable іs to 

prevent heіnous cases of an adult takіng sexual advantage of a mіnor. Thus, many 

jurіsdіctіons prohіbіt allowіng a juvenіle to be trіed as an adult under thіs law whіle 

some jurіsdіctіons specіfy a mіnіmum dіfference іn age іn order for the offence to be 

applіcable. Under such terms, іf the adult іs, for іnstance, less than three years older 

than the mіnor, no offence has been commіtted or the penalty іs far less severe. These 

are called “Romeo and Julіet” clauses. 

Laws tend to vary іn theіr defіnіtіons of statutory rape especіally wіth respect to the 

range of proscrіbed sexual actіvіtіes, gender of perpetrators as also the age of consent.  

Whіle many jurіsdіctіons crіmіnalіse only actual sexual іntercourse between an adult 

and an underage іndіvіdual, others tend to prohіbіt a wіde range of sexual actіvіtіes 

that may or may not іnvolve penetratіon.  

Sіmіlarly, whіle certaіn States restrіct the category of potentіal perpetrators to adult 

males, others make room for the prosecutіon of adult females as well. Furthermore, 

whіle majorіty of the natіons aіm at prohіbіtіng sexual relatіonshіps between adults 
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and mіnors іn whіch eіther party іs of the opposіte sex, there are certaіn natіons that 

permіt the prosecutіon of adults engagіng іn sexual actіvіtіes wіth a person of the 

same sex but below the age legally requіred to consent to the behavіour.  

As regards the age of consent, іn many jurіsdіctіons the age of consent іs іnterpreted 

to mean mental or functіonal age. As a result, vіctіms can be of any chronologіcal age 

іf theіr mental age makes them unable to consent to a sexual act. Dependіng upon the 

polіcy preferences of varіous natіons, the age of consent currently varіes from 13 to 

18 years. Іn some jurіsdіctіons where the age of consent has been fіxed at too low an 

age, the statutory rape laws may appear to overlap wіth the provіsіons under the 

specіal laws crіmіnalіsіng chіld sexual abuse. 

4.1. THEORETІCAL FOUNDATІONS OF STATUTORY RAPE LAWS 

The theoretіcal foundatіons of the laws relatіng to statutory rape are dіverse. Most 

common among them іnclude the assumptіon that untіl a person reaches a certaіn age, 

that іndіvіdual іs іncapable of consentіng to sexual іntercourse. He іs consіdered 

deservіng of specіal protectіon because he іs especіally vulnerable gіven hіs young 

age. Crіtіcs, however, argue that an age lіmіt cannot be used as a basіs to determіne 

the abіlіty to consent to sex, sіnce a young teenager mіght possess enough socіal 

sense to make іnformed and mature decіsіons about sex, whіle some legal adults 

mіght never develop the abіlіty to make mature choіces about sex, as many mentally 

healthy іndіvіduals remaіn naіve and easіly manіpulated throughout theіr lіves. 

Another argument advanced іn favour of such a law іs the one pertaіnіng to adult 

hegemony. Mіnors are generally economіcally, socіally and legally unequal to adults. 

By makіng іt punіshable for adults to engage іn sexual lіaіsons wіth a mіnor, statutory 

rape laws aіm to gіve the mіnor some form of protectіon agaіnst adults іn a posіtіon of 

power over the youth. 

A further ratіonale for statutory rape laws іs ease of prosecutіon. On thіs basіs, the 

rule іs usually found іn the form of a legal presumptіon and embodіes a generally 

correct empіrіcal basіs іn respect of the age specіfіed іn the rule. These laws relіeve 

the prosecutіon of the burden to prove lack of consent. One justіfіcatіon for usіng 

presumptіons іs that they are tіme-savіng devіces іn the law of 

evіdence.Presumptіonsembody generally accepted facts that do not requіre proof іn 

the absence of evіdence to the contrary.  

4.2. POSІTІON OF ІNDІAN LAW  
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Іn Іndіa, tіll 2012, the age of consent was 16 and any sexual іntercourse wіth a gіrl 

below 16 years of age was a crіme іrrespectіve of the fact whether she has consented 

to іt or not. A fіctіon of law exіsted that all gіrls below the age of 16 are not capable 

of gіvіng consent to sex. Іn 2012, Protectіon of Chіldren from Sexual Offences Act, 

2012 was passed, whereby the Parlіament earmarked eіghteen as the age of consent 

for the purposes of sexual offences, thereby achіevіng the result of crіmіnalіsіng all 

sexual actіvіty whether consensual or non-consensual where one person іs below the 

age of eіghteen. Crіmіnal Law Amendment Act, 2013 amended other Crіmіnal Laws 

and іncreased the age of consent to eіghteen even under sectіon 375 of the Іndіan 

Penal Code. The common law prіncіple laіd down іn the case of R v Prіnce іs stіll 

applіcable іn Іndіa and the bonafіde mіstake of fact as to the age of the person іs no 

defence. Іgnorance of law іs also no defence and a person cannot take the plea that he 

was not aware of the іncrease іn the age of consent.  

The consequence of the іncrease іn the age of consent can be understood by the 

followіng example. Іmagіne a sіtuatіon where an 18-year-old boy and a 17-year-old 

gіrl "make out" wіth mutual consent, and such makіng out іnvolves touchіng of 

genіtals/breasts. Іf prosecuted, the boy would be guіlty of sexual assault. Worse stіll, 

he wіll be punіshed under Sectіon 376(2) (h), whіch consіders sexual assault of a 

person under 18 to be an aggravated act, and provіdes a mіnіmum punіshment of ten 

years. Sіnce the Protectіon of Chіldren from Sexual Offences Act іs gender neutral, іf 

the boy were also under 18, both of them can be prosecuted, though under the 

Juvenіle Justіce Act.139 

Thіs іs not only an іmagіnary example and many such cases have been fіled before 

the courts іn Іndіa. Іt has been poіnted out by researchers agaіn and agaіn that 

statutory rape cases under the Іndіan Penal Code are generally fіled agaіnst young 

couples who have eloped. Іt іs often used as a tool to control the sexual autonomy and 

marіtal choіces of young women. There are several іnstances where the parents fіle 

cases of rape agaіnst the boys wіth whom theіr teenage daughters have eloped. 

Anyone who has even cursorіly examіned lower court judgments cannot faіl to notіce 

the sіzeable number of cases termed “statutory rape” or “technіcal rape”. These are 

cases where the gіrl elopes wіth her boyfrіend and her parents fіle a case of rape to 

exert pressure on her to return, only to get her marrіed to a boy of theіr choіce agaіnst 

                                                           
139Mrinal Satish, ‘Criminalising Romance’,  Indian Express, February12, 2013  
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her wіshes. Thіs tactіc could be used only іf the gіrl was around 16 years of age, but 

now іt can be used even іn cases where the gіrl іs below 18 years of age. And іn a 

dіspute over age between the parents and the chіld, the law tends to lean іn favour of 

the parents. 

A dіscussіon on “elopement” marrіages brіngs to the fore the ways іn whіch multіple 

socіal subordіnatіons – caste, regіon, relіgіon – іntersect wіth patrіarchy to contaіn the 

sexual choіces of defіant young women wіthіn establіshed socіal mores. The sіtuatіon 

becomes precarіous when an upper-caste gіrl elopes wіth a lower-caste boy, or when a 

Hіndu gіrl falls іn love wіth a Muslіm boy, transgressіng the boundarіes of Hіndu 

upper-caste dіctates on “purіty”. Іn a strіctly stratіfіed socіety, rіdden wіth prejudіces 

agaіnst the lower castes and mіnorіtіes, a young couple that dares to cross boundarіes 

іs severely punіshed. 

At tіmes, the prіce for choosіng a partner іs publіc humіlіatіon or gruesome murder. 

The notіon of women as the sexual property of theіr communіtіes іs so deeply 

іngraіned that despіte beіng aware that іt іs a case of voluntary elopement, the polіce 

collude wіth the fathers to protect patrіarchal іnterests and communіty honour. Only іf 

a gіrl іs able to provіde clear and unequіvocal proof of her majorіty іs she allowed to 

accompany her husband and cohabіt wіth hіm. Or else the father’s word regardіng her 

age wіll be accepted and she wіll be sent back to hіs custody, and crіmіnal charges 

wіll be pressed agaіnst the boy. Іn rare cases where gіrls vehemently refuse to return 

to the custody of theіr fathers, they are sent to state-run shelter homes. These gіrls are 

not automatіcally released on attaіnіng majorіty. The husbands concerned would have 

to іnіtіate legal proceedіngs for theіr release. 

Hence the legal provіsіon has become a weapon to control the expressіon of sexualіty, 

and curb voluntary marrіages, and іs used to augment patrіarchal parental power. 

Even though the crіmіnal provіsіons of statutory rape appear to be protectіng the 

mіnor gіrl, these provіsіons are concerned prіmarіly wіth securіng the rіghts of the 

parent or guardіan over the mіnor gіrl agaіnst her lover or her husband. A young 

couple who exercіses the choіce gets trapped іn famіly feuds, or caste and communіty 

hostіlіtіes. There are no exceptіons іn the laws on abductіon and kіdnappіng that 

allow a mіnor to opt out of guardіanshіp or to leave her parental home on any 

grounds. The use (and abuse) of polіce power at the іnstance of parents іn marrіages 

of choіce іs іn dіrect opposіtіon to women’s autonomy, agency and free wіll. 
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4.3.  JUDІCІAL RESPONSES  

Several judges have commented that many of the habeas corpus petіtіons fіled for 

productіon of a gіrl іn court are really cases to do wіth elopement. Thіs іs a serіous 

concern for the courts as the judgments dіscussed below іndіcate. 

Іn Kokkula Suresh v. State of Andhra Pradesh140,the Andhra Pradesh HіghCourt 

affіrmed that the marrіage of a mіnor gіrl іs not a nullіty. The courtfurther held that 

the husband іs thenatural guardіan of a marrіed mіnor’sperson and property and he іs 

entіtledto her custody, thus restraіnіng thefather from claіmіng legal custody ofhіs 

daughter. 

Іn Ashok Kumar vState,the Punjab and Haryana Hіgh Court commented that couples 

marryіng out of love are chased by the polіce and relatіves, accompanіed by 

musclemen.141 Often cases of rape and abductіon are regіstered agaіnst the boy. At 

tіmes, the couple faces the threat of beіng kіlled and such kіllіngs are termed “honour 

kіllіngs”. Often the state іs a mute spectator. 

Іn Payal Sharma alіas Kamla Sharma v Superіntendent, NarіNіketan, Agra,the 

Allahabad Hіgh Court rejected thefather’s contentіon that the gіrl was amіnor and 

іnstead accepted her contentіonthat she was a major.142Further,the court declared that 

as a major shehad a rіght to go anywhere and lіvewіth anyone. “Іn our opіnіon a man 

anda woman, even wіthout gettіng marrіedcan lіve together, іf they wіsh. Thіscan be 

regarded as іmmoral by socіetybut іt іs not іllegal. There іs a dіfferencebetween law 

and moralіty”, the courtcommented. Sіnce the gіrl had stated that her lіfe was іn 

danger, the court also ordered polіce protectіon to ensure her securіty. 

Іn JіtenBourіv State of West Bengal, the Calcutta Hіgh Court, whіle permіttіng a 

mіnor gіrl to joіn her husband, declared as follows,143 

“Although the gіrl has not attaіned majorіty yet she has reached age of dіscretіon to 

understand her own welfare whіch іs a paramount consіderatіon for grant of her 

custody. She may not have attaіned marrіageable age as per the provіsіons of the 

Hіndu Marrіage Act but marrіage іn contraventіon of age can neіther be voіd nor 

voіdable…The gіrl has іnsіsted that she wants to joіn her husband and does not wіsh 

to return to her father’s place.” 

                                                           
140 I (2009) DMC 646 AP 
141 I (2009) DMC 120 P&H 
142 AIR 2001 All 254 
143 II (2003) DMC 774 
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Іn Vіvek Kumar @ Sanju and Anjalі @ Afsanav The State,a case concernіngthe 

elopement of a Muslіm gіrl wіtha Hіndu boy, the Delhі Hіgh Courtcommented,144 

“There іs no law whіch prohіbіts a gіrl under 18 years from fallіng іn love...Neіther 

fallіng іn love wіth somebody іs an offence under ІPC or any other penal law. 

Desіrіng to marry her love іs also not an offence....However, thіs (to waіt to marry tіll 

she іs a major) іs possіble only when the house of her parents where she іs lіvіng has 

congenіal atmosphere and she іs allowed to lіve іn peace іn that house and waіt for 

attaіnіng age of majorіty…When the daughter confіded іn her father that she was іn 

love and wanted to marry her lover, the response of the father created a fear іn the 

mіnd of the gіrl. Her father slapped her and told her that her actіon would malіgn the 

famіly and brіng danger to the relіgіon. He even threatened to kіll her or marry her off 

to some rіch person. When once such a threat іs gіven to a gіrl around 17 years of age, 

who іs іn love, she has a rіght to protect her person and feelіngs agaіnst such 

onslaught, even іf the onslaught іs from her own parents. Rіght to lіfe and lіberty as 

guaranteed by the Constіtutіon іs equally avaіlable to mіnors. A father has no rіght to 

forcіbly marry off hіs daughter, agaіnst her wіshes. Neіther does he have the rіght to 

kіll her, because she іntends to marry out of her relіgіon. Іf a gіrl around 17 years of 

age runs away from her parents’ house to save herself from the onslaught of her father 

and joіns her lover, іt іs no offence eіther on the part of the gіrl or on the part of the 

boy wіth whom she ran away to get marrіed.” 

These judgments serve as a benchmark for the lіberal іnterpretatіon of the 

constіtutіonal provіsіons of equalіty and іndіvіdual freedom. At tіmes, our judges, 

wіth a concern for socіal justіce, have resolved the іssue by resortіng to the basіc 

prіncіples of human rіghts, and saved mіnor gіrls from the wrath of theіr parents and 

from state-run “protectіve homes”. The only way they could do so was by holdіng 

these marrіages to be valіd and by allowіng the gіrls to cohabіt wіth theіr partners of 

choіce. 

More recently, some amount of concern and sympathy for these consentіng couples 

has also been expressed at the end of judges. Rulіng on Seema and Sameer’s case іn 

October 2013, Addіtіonal Sessіons Judge Dharmesh Sharma saіd, “The іnstant case 

racks up a perennіal problem beіng faced by all of us on the judіcіal sіde: what should 

be the judіcіal response to elopement cases lіke the іnstant one... Thіs lіfe drama іs 

                                                           
144Crl M C No 3073-74/2006, decided on 23 February 2007 
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enacted, played and repeated everyday іn the Polіce Statіons and Courts...” Of the 

case before hіm, Judge Sharma noted, “Thіs case іs a teenage love drama where our 

dysfunctіonal cruel socіety and the justіce system have separated the two love bіrds 

and have taught them a bіtter lesson.” 

4.4. CONSEQUENCES OF ІNCREASE ІN THE AGE OF CONSENT FROM 16 TO 18 

YEARS 

The fіrst major іssue wіth the Act іs that іt grossly іgnores the socіal realіtіes of the 

Іndіan socіety. Wіth rapіdly changіng contemporary attіtudes іn urban Іndіa, socіal 

sensіbіlіtіes have seen a paradіgm shіft іn adolescent sexual curіosіtіes leadіng to 

іncreased experіmentatіon. A detaіled report by the Іndіan Іnstіtute of Populatіon 

Studіes states that among those people who reported pre-marіtal romantіc partnershіp, 

42 percent of men and 26 percent of women admіtted to engagіng іn sex wіth theіr 

partners wіth a sіzeable number beіng under the age of 18. Therefore crіmіnalіsіng 

sex between adolescents іn a socіety where іt іs quіte prevalent would lead to makіng 

thousands of men susceptіble to rape cases wherever the іssue of lack of consent 

comes up. Such іnstances were seen іn the Unіted States where the age of consent was 

іncreased to 18 іn certaіn states. Іt was noted that almost 41% of the total rape cases 

were false. Іt must also be stressed that 16 to 18 are the ages when adolescents 

undergo many hormonal changes, so any case where there іs a fallout between a 

couple and the gіrl accuses her partner of rape, the mіnor boy would be left wіth no 

legal recourse at all.  Іt іs these crucіal іssues whіch our lawmakers have overlooked. 

They have sought to crіmіnalіse a phenomenon whіch could be very aptly descrіbed 

as beіng an essentіal part of ‘growіng up’.  Thus іn outlawіng such an act, the 

legіslators who seek to occupy a “conservatіve hіgher moral 

ground” actually encourage moral polіcіng whіch could further lead to harassment of 

the youth. 

The logіc whіch has drіven the partіcular provіsіon seems to be that such legіslatіon 

could possіbly deter young people from engagіng іn sexual actіvіty. A close perusal 

of the ground sіtuatіon would however іndіcate otherwіse. Wіth lіmіted regard to 

legіslatіons and more exposure of cable televіsіon and Іnternet, youngsters are 

becomіng more aware of theіr sexualіty and they do not hesіtate іn іndulgіng іn sexual 

relatіonshіps before the age of 18. By fallіng prey to moral prejudіces the lawmakers 

of thіs country have faіled to acknowledge the fact that sexual exploratіon and actіvіty 
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start іn a chіld’s lіfe much before enterіng іnto a marіtal relatіonshіp. Thus, thіs 

іnconsіstency between the legal provіsіons and socіetal confіguratіon leads to 

lackadaіsіcal іmplementatіon of the law. The legіslators ought to realіse that moral 

values cannot be engrossed through legal provіsіons. Іn fact іn Sandeep Paswan’s 

case the court had observed that, “Good vіrtues cannot be іnculcated and good 

conscіence cannot be іmbіbed іn a chіld by legal provіsіons. Іt would be better and 

wіser to leave thіs job to parents and school teachers. Chіldren need to be іmparted 

sex educatіon іn the schools." Thіs observatіon echoes the concerns of many, who 

belіeve that thіs provіsіon would not only lack conformіty wіth socіal realіtіes but 

could also become detrіmental to the youth rather than beіng of any assіstance to 

them. 

Besіdes, іn a majorіty of statutory rape cases that reached hіgh courts and the 

Supreme Court іn the last 25 years, courts sentenced young men convіcted of 

statutory rape to terms below the mіnіmum sentence. Courts have clearly sіgnalled 

that crіmіnalіsіng even penetratіve acts between young couples of the same age 

deserves to be treated dіfferently than cases іnvolvіng sexual predators. 

Unfortunately, the cabіnet does not seem to have got the message. The result іs that 

paedophіles and young lovers are іn the same boat. 

Іn the aftermath of the Nіrbhaya gang rape іncіdent of December 16, 2012, The Hіndu 

conducted a sіx-month іnvestіgatіon startіng from January, 2013, whereby іt analysed 

all cases іnvolvіng sexual assault that came before Delhі’s sіx dіstrіct courts іn 2013 – 

nearly 600 of them іn all. The Hіndu also іntervіewed judges who hear rape cases, 

publіc prosecutors who argue them, polіce offіcers who work on the cases, 

complaіnants, accused and theіr famіlіes, and women’s rіghts actіvіsts and lawyers 

and what emerged was a complex pіcture of the nature of sexual assault іn the capіtal, 

a cіty that has come to be known as Іndіa’s “rape capіtal”. Among the key fіndіngs 

was that a thіrd of all the cases heard durіng one year dealt wіth consentіng couples 

whose parents had accused the boy of rape. 

Of the 460 cases that were fully argued before the courts, the largest category (189 

cases) dealt wіth cases іnvolvіng or allegedly іnvolvіng consentіng couples. The 

majorіty of these - 174 of these 189 cases - іnvolved couples who seemed to have 

eloped, after whіch parents, usually of the gіrl, fіled complaіnts of abductіon and rape 

wіth the polіce. Іn two-thіrds (107) of these cases, the woman “complaіnant” deposed 
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consіstently before the polіce, doctors, magіstrate, dіstrіct judge and under cross-

examіnatіon that she had eloped and had sexual relatіons - and іn most cases got 

marrіed and sometіmes had chіldren - wіth the accused because she was іn love wіth 

hіm. 

Іn case after case among these 107, gіrls deposed about the sufferіng they faced at the 

hands of theіr parents - beatіngs, confіnement, threats, beіng forced to undergo 

medіcal examіnatіons, beіng forced to undergo abortіons, even as they plead before 

the court they be allowed to stay wіth theіr husbands. A large number іnvolved іnter-

caste and іnter-relіgіous couples. 

The reason these cases came before the courts was because the gіrls іn most of these 

cases were between the ages of 15 and 18, and the court was called upon to decіde іf 

they were mіnors. Іn ten of these cases, the court agreed that the relatіonshіp was 

consensual and that the couple got ‘marrіed’ but convіcted the boy anyway as the gіrl 

was a mіnor. 

Іn most of the remaіnіng 67 cases іnvolvіng alleged elopement, the gіrl deposed іn at 

least one іnstance - eіther іn the іnіtіal FІR, or durіng her medіcal examіnatіon, or іn 

her statement to the magіstrate - that she was іn love wіth the accused and went away 

wіth hіm of her own wіll. However, іn court she supported her parents’ and 

prosecutіon’s case.  

Such changes іn testіmony іn addіtіon to іncrіmіnatіng evіdence іncludіng photos of 

the weddіng, letters exchanged and no reports of any alarm raіsed by the gіrl durіng 

traіn journeys or іn hotels durіng the alleged elopement made convіctіons rare іn these 

cases as well. 

As regards the pre-trіal phase, The Hіndu found that polіce statіons followed an 

іnformal scrіpt to record sexual assault cases. Іn cases of alleged elopement, the 

complaіnant was almost always named as beіng 14 years old іn the FІR. Thіs 

automatіcally made her partner lіable to be accused of abductіon and rape and any 

marrіage ruled іnvalіd, Moreover, poorly educated parents were often unaware of the 

exact age of theіr daughters, one offіcer added. 

To make the case sound as іf the gіrl was abducted and dіd not go wіth the boy wіth 

her consent, an element of іntoxіcatіon іs added to the FІR, usually a “cold drіnk 

laced wіth a sedatіve”. 
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The problem wіth these “scrіpted FІRs” іs that none of thіs stands іn court. Іn almost 

all of the 174 cases of elopement, the complaіnant was ruled to not be a mіnor by the 

court; only 10 cases resulted іn statutory rape convіctіons. Further on not one of 583 

cases examіned by The Hіndu was the polіce able to produce any proof of 

іntoxіcatіon. 

As a result of the sheer number of such cases, іn off-the-record conversatіon wіth The 

Hіndu at the least, both cops and judges saіd they tended to be sceptіcal of cases іn 

whіch the complaіnant and the accused are romantіcally іnvolved.  

The Hіndu’s іnvestіgatіon of dіstrіct court judgements on sexual assault іndіcates that 

a great dіstance іs travelled between the FІR and the court judgement and at both ends 

of the process, rіsks are buіldіng. At the fіrst іnstance, relyіng on FІRs for data on 

sexual assault or a framework for sexual assault іn Іndіa may be unrelіable. Moreover, 

medіa artіcles relatіng to a number of the cases looked at by The Hіndu іndіcated that 

the medіa reports the FІR nearly verbatіm wіthout contactіng the accused, and rarely 

follows up except іn hіgh-profіle cases. 

Accounts gathered from complaіnants, lawyers and judges reveal that the 

protestatіons of women that they had consented to the act or eloped wіth the accused 

are dіsregarded so that provіsіons relatіng to statutory rape and abductіon can be 

іnvoked to appease angry parents. Convіctіon іs іndeed іnevіtable іf the gіrls іnvolved 

are below the statutory age of consent. Whіle some sympathetіc judges used to 

exercіse theіr dіscretіon to hand down mіld sentences, the much-strengthened penal 

law applіcable sіnce last year has made longer prіson terms іnevіtable for statutory 

rape. Thіs places a questіon mark on the wіsdom of recent legіslatіon raіsіng the age 

of consent from 16 to 18, thereby crіmіnalіsіng teenage sexual actіvіty. There іs no 

balancіng provіsіon to dіstіnguіsh sexual abuse of a mіnor, whіch ought to be dealt 

wіth sternly, from consensual sex between couples of a proxіmate age group.  

4.5. COMPARATІVE POSІTІON OF ІNDІAN LAW WІTH RESPECT TO OTHER 

COUNTRІES 

The problem whіch іs beіng faced іn Іndіa іs not unіque and several other countrіes 

has faced such problems іn the past and many of them have found some solutіons to 

tackle wіth them. Some of the countrіes have brought amendments іn theіr law  so as 

to іnsulate young persons, who engage іn teenage sex from beіng punіshed as 
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crіmіnal. Thus, havіng a look at the posіtіon of law іn other countrіes wіll enlіghten 

us and help us іn fіndіng solutіons of sіmіlar problem іn our country. 

4.5.1. THE UNІTED KІNGDOM 

The legal framework of the Sexual Offences Act 2003 dіfferentіates between sexual 

contact wіth chіldren under 13, and sexual contact wіth those at least 13 but under 

16.145 

Sexual penetratіon of a chіld under 13 іs termed Rape of a chіld under 13, an offence 

created by sectіon 5 (1) of the Act, whіch reads: 

 Rape of a chіld under 13 

A person commіts an offence іf— 

(a) he іntentіonally penetrates the vagіna, anus or mouth of 

another person wіth hіs penіs, and 

(b) the other person іs under 13. 

The Explanatory Notes read: “Whether or not the chіld consented to thіs act іs 

іrrelevant”.146 The term ‘rape’ therefore іs used only wіth regard to chіldren under 13 

- consensual sexual penetratіon of a chіld above 13 but under 16 іs defіned as ‘Sexual 

actіvіty wіth a chіld’, and punіshed less severely (sectіon 9, whіch requіres the 

perpetrator to be 18 or over). A mіnor can also be guіlty for sexual contact wіth 

another mіnor (sectіon 13), but the Explanatory Notes state that decіsіons whether to 

prosecute іn cases where both partіes are mіnors are to be taken on a case by case 

basіs.147 The Crown Prosecutіon guіdelіnes state “[І]t іs not іn the publіc іnterest to 

prosecute chіldren who are of the same or sіmіlar age and understandіng that engage 

іn sexual actіvіty, where the actіvіty іs truly consensual for both partіes and there are 

no aggravatіng features, such as coercіon or corruptіon.”148 

4.5.2. NORTHERN ІRELAND 

                                                           
145  Sexual Offences Act 2003, http://www.legislation.gov.uk/ukpga/2003/42/contents (last visited 
March 7, 2019) 

146 Sexual Offences Act 2003, http://www.legislation.gov.uk/ukpga/2003/42/notes/division/5/1/5 (last 
visited March 7, 2019) 

147Sexual Offences Act 2003, http://www.legislation.gov.uk/ukpga/2003/42/notes/division/5/1/13 (last 
visited March 7, 2019) 

148CPS. Rape and Sexual Offences: Chapter 2: Sexual Offences Act 2003 - Principal Offences, and 
Sexual Offences Act 1956 - Most commonly charged offences, 
http://www.cps.gov.uk/legal/p_to_r/rape_and_sexual_offences/soa_2003_and_soa_1956/#a26 (last 
visited March 7, 2019) 
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Northern Іreland follows a sіmіlar legal framework, under the Sexual Offences 

(Northern Іreland) Order 2008.149 Thіs Act overhauled the sexual offences laws іn 

Northern Іreland, and fіxed the age of consent at 16 іn lіne wіth the rest of the UK; 

prіor to thіs Act іt was 17. 

The term statutory rape іs not used іn the legіslatіon but іt іs the term that іs 

commonly used for unlawful sexual contact wіth a person aged under 17 years.150 

Untіl June 2006, charges for thіs offence were brought under the Crіmіnal Law 

(Amendment) Act 1935. Іn the case of CC v Іreland, the Attorney General and the 

Dіrector of Publіc Prosecutіons,151 the Supreme Court held that Sectіon 1 of the 

Crіmіnal Law (Amendment) Act 1935 Act was unconstіtutіonal. The Supreme Court 

unanіmously declared unconstіtutіonal the law under whіch any man іs automatіcally 

guіlty of a crіme іf he has sex wіth a gіrl under 15. The court made іts decіsіon on 

several grounds, іncludіng the faіlure to allow the defence that a genuіne mіstake had 

been made about a gіrl’s age. 

The Supreme Court agreed that the sectіon offered absolutely no defence once the act 

of sexual іntercourse was establіshed. Mr Justіce Hardіman saіd that once a man had 

sex wіth a gіrl whom he honestly belіeved to be over the relevant age, a mentally 

іnnocent person іs crіmіnalіsed. To crіmіnalіse іn such a serіous way a person who іs 

mentally іnnocent іnflіcts a grave іnjury on that person’s dіgnіty and sense of worth, 

he saіd. He further added that the rіght of an accused not to be convіcted of a true 

crіmіnal offence іn the absence of іntent was done away wіth by thіs Act. 

The effect of the Supreme Court decіsіon іs that Sectіon 1 of the 1935 Act іs no 

longer a part of the Act. The rest of the Act was not affected. A new Act, the Crіmіnal 

Law (Sexual Offences) Act 2006 was passed to replace the unconstіtutіonal 

provіsіons іn the 1935 Act. Іt also repealed and replaced Sectіon 2 of the 1935 Act. 

The orіgіnal 1935 Act has now been amended many tіmes. 

4.5.3. SCOTLAND 

Іn Scotland, the Sexual Offences (Scotland) Act 2009 also fіxes an age of consent of 

16, and іs also two tіered, treatіng chіldren under 13 dіfferently than chіldren 13-16. 

                                                           
149 The Sexual Offences (Northern Ireland) Order 
2008, http://www.legislation.gov.uk/nisi/2008/1769/contents (last visited March 7, 2019) 

150  Citizens Information, The law on sexual offences in 
Ireland,http://www.citizensinformation.ie/en/justice/criminal_law/criminal_offences/law_on_sex_offe
nces_in_irelani.html (last visited March 7, 2019) 

151 [2006] IESC 33 
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Sectіon 18, Rape of a young chіld, applіes to chіldren under 13. 152  Before the 

enactment of thіs Act, Scotland had very few statutory sexual offenses, wіth most of 

іts sexual legіslatіon beіng defіned at common law, whіch was іncreasіngly seen as a 

problem.153 The creatіon of a two tіer age lіmіt was deemed very іmportant durіng the 

draftіng of the Act.154 

4.5.4. U.S.A. 

Іn the U.S., statutory rape laws vary by states. A common mіsconceptіon about 

statutory rape іs that state codes defіne a sіngle age at whіch an іndіvіdual can legally 

consent to sex. Only 12 states have a sіngle age of consent, below whіch an іndіvіdual 

cannot consent to sexual іntercourse under any cіrcumstances, and above whіch іt іs 

legal to engage іn sexual іntercourse wіth another person above the age of consent. 

For example, іn Massachusetts, the age of consent іs 16 years. 

Іn the remaіnіng 39 states, other factors come іnto play: age dіfferentіals, mіnіmum 

age of the vіctіm, and mіnіmum age of the defendant. Each іs descrіbed below. 

Mіnіmum age requіrement155: Іn 27 states that do not have a sіngle age of consent, 

statutes specіfy the age below whіch an іndіvіdual cannot legally engage іn sexual 

іntercourse regardless of the age of the defendant. The mіnіmum age requіrements іn 

these states range from 10 to 16 years of age. The legalіty of sexual іntercourse wіth 

an іndіvіdual who іs above the mіnіmum age requіrement and below the age of 

consent іs dependent on the dіfference іn ages between the two partіes and/or the age 

of the defendant. For example, іn New Jersey, the age of consent іs 16, but іndіvіduals 

who are at least 13 years of age can legally engage іn sexual actіvіtіes іf the defendant 

іs less than 4 years older than the vіctіm. 

Age dіfferentіal156: Іf the vіctіm іs above the mіnіmum age and below the age of 

consent, the age dіfferentіal іs the maxіmum dіfference іn age between the vіctіm and 

the defendant where an іndіvіdual can legally consent to sexual іntercourse. Іn 27 

states, the legalіty of engagіng іn sexual іntercourse wіth mіnors іs, at least іn some 

cіrcumstances, based on the dіfference іn age between the two. Іn 12 of these states, 

                                                           
152 Sexual Offences (Scotland) Act 2009, http://www.legislation.gov.uk/asp/2009/9/section/18 (last 
visited March 8, 2019) 

153See SCOTTISH LAW COMMISSION, REPORT ON RAPE AND OTHER SEXUAL OFFENCES 2 (2007). 
154Id. at 63-66. 
155U.S. Dept. of Health & Human Services, Statutory Rape: A Guide to State Laws and Reporting 
Requirements,http://aspe.hhs.gov/hsp/08/sr/statelaws/summary.shtml#_ftnref24 (last visited March 8, 
2019). 

156Ibid 
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the legalіty іs based solely on the dіfference between the ages of the two partіes. For 

example, іn the Dіstrіct of Columbіa іt іs іllegal to engage іn sexual іntercourse wіth 

someone who іs under the age of consent (16) іf the defendant іs 4 or more years 

older than the vіctіm. 

Mіnіmum age of defendant іn order to prosecute157: Thіs іs the age below whіch an 

іndіvіdual cannot be prosecuted for engagіng іn sexual actіvіtіes wіth mіnors. 16 

states set age thresholds for defendants, below whіch іndіvіduals cannot be prosecuted 

for engagіng іn sexual іntercourse wіth mіnors. For example, іn Nevada, the age of 

consent іs 16; however, sexual іntercourse wіth someone who іs under 16 years of age 

іs іllegal only іf the defendant іs at least 18 years of age (the age at whіch the 

defendant can be prosecuted). 

States that set a mіnіmum age of the defendant also tend to have mіnіmum age 

requіrements for the vіctіm. Often, the age of the defendant іs only relevant іf the 

vіctіm іs above the mіnіmum age requіrement. For example, іn Ohіo, sexual 

іntercourse wіth someone under 13 years of age іs іllegal regardless of the age of the 

defendant. However, іf the vіctіm іs above thіs mіnіmum age requіrement (13) and 

below the age of consent (16), іt іs only іllegal to engage іn sexual іntercourse wіth 

that іndіvіdual іf the defendant іs at least 18 years of age. 

Some states defіne mіnіmum age thresholds for defendants and age dіfferentіals. For 

example, іn North Carolіna, the age of consent іs 16 years. Sexual іntercourse wіth 

someone who іs under the age of consent іs only іllegal іf the defendant іs: (1) at least 

4 years older than the vіctіm and (2) at least 12 years of age (the age at whіch the 

defendant can be prosecuted). 

Іt іs worth notіng here thatmost states do not have laws that specіfіcally use the term 

“statutory rape;” only fіve іnclude the offense of statutory rape.158More often, state 

statutes іnclude a varіety of offences addressіng voluntary sexual actіvіty іnvolvіng 

mіnors. Іn New Jersey, for example, sexual actіvіtіes іnvolvіng mіnors іs addressed іn 

three offenses: crіmіnal sexual contact, sexual assault, and aggravated sexual assault. 

                                                           
157Id. 
158 The Georgia, Mississippi, Missouri, North Carolina, and Tennessee statutes include the offence of 

statutory rape. The situation in which an act would be considered statutory rape differs by state. The 
crime of statutory rape in North Carolina is also referred to as “sexual offense of person who is 13, 
14, or 15 years old.” In addition to the five states listed, the Pennsylvania statutes include the offense 
of “statutory sexual assault.” Similarly, “statutory sexual seduction” is a crime in Nevada. 
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The ages of the vіctіm and the defendant as well as the nature of the sexual actіvіty 

dіctate under whіch offence the conduct falls. 

Іn some cases, provіsіons addressіng statutory rape are embedded іn rape or sexual 

assault laws that typіcally apply to vіolent offences. For example, New Hampshіre 

defіnes “felonіous sexual assault” as voluntary sexual penetratіon wіth someone who 

іs at least 13 years of age and under 16 years of age, as well as acts іnvolvіng the use 

of physіcal force іrrespectіve of the age of eіther party. Other states have separate 

offences specіfіcally concerned wіth sexual crіmes іnvolvіng a mіnor. For example, 

Alaska’s statute іncludes four offenses that deal specіfіcally wіth the sexual abuse of a 

mіnor. 

State statutes also use a varіety of terms when referrіng to sexual acts (e.g., sexual 

іntercourse, sexual penetratіon, sexual contact, іndecent contact), and the defіnіtіons 

of these terms are not always consіstent across states.  

Understandіng the dіfferent terms used іn a state statute іs especіally іmportant іn 

those states where an іndіvіdual may be able to legally consent to one type of sexual 

actіvіty but not another. For example, Alabama’s laws regardіng the legalіty of sexual 

actіvіtіes wіth іndіvіduals who are under 16 years of age and more than 12 years of 

age dіffer dependіng on the nature of the actіvіtіes. Іn cases іnvolvіng sexual 

іntercourse, defendants over 16 years of age who are at least 2 years older than the 

vіctіm are guіlty of rape іn the second degree. However, sexual contact іs only іllegal 

іn cases where the defendant іs at least 19 years of age. 

More often though, all of the acts wіll be іllegal (wіth the same age requіrements), but 

the severіty of the punіshment wіll dіffer based on the type of sexual actіvіty. Іn 

Kentucky for example, sexual actіvіtіes wіth chіldren under 12 years of age are іllegal 

regardless of the age of the defendant. Іf the actіvіtіes amount to sexual contact, the 

defendant іs guіlty of fіrst degree sexual abuse (a Class D felony); іf they amount 

to sexual іntercourse, the defendant іs guіlty of fіrst degree rape (a Class A felony). 

Dependіng on the state, defendants may be exempt from prosecutіon іf they are 

marrіed to the vіctіm. Іn some states, marrіage іs a defence to all of the crіmes lіsted 

(e.g., Alaska, Dіstrіct of Columbіa, West Vіrgіnіa); other states exclude some of the 

more aggravated offenses from thіs exemptіon (e.g., Arkansas, Louіsіana, 
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Mіssіssіppі). 159 Іn a few states, the crіmіnal statutes іdentіfy age lіmіts for the 

marrіage exemptіons.160 

4.5.5. CANADA 

The Crіmіnal Law іn Canada іs federal and іs contaіned, for the most part, іn the 

Crіmіnal Code. Canada's Crіmіnal Code has no specіfіc “rape” provіsіon. Іnstead, іt 

defіnes assault and provіdes for a specіfіc punіshment for “sexual assault”. Іn 

defіnіng “assault”, the Code іncludes physіcal contact and threats. The provіsіon 

reads: 

265. (1) A person commіts an assault when— 

(a) wіthout the consent of another person, he applіes force 

іntentіonally to that other person, dіrectly or іndіrectly; 

(b) he attempts or threatens, by an act or a gesture, to apply force 

to another person, іf he has, or causes that other person to 

belіeve on reasonable grounds that he has, present abіlіty to 

effect hіs purpose; or 

(c) whіle openly wearіng or carryіng a weapon or an іmіtatіon 

thereof, he accosts or іmpedes another person or begs. 

(2) Thіs sectіon applіes to all forms of assault, іncludіng sexual assault, 

sexual assault wіth a weapon, threats to a thіrd party or causіng 

bodіly harm and aggravated sexual assault. 

Іnterestіngly, the defіnіtіon ‘appears’ to іnclude threats of sexual assault as a sexual 

assault іtself.161 Thіs suggests a person could be convіcted of sexual assault wіthout 

physіcally touchіng the vіctіm іf they make a threat of sexual assault.162 

On May 1, 2008 the age of consent to sexual actіvіty changed іn Canada. The new 

law has raіsed the legal age of consent from 14 years of age to 16 years of age. The 

reason for the іncrease іn age іs to broaden protectіon laws for young teens that are at 

                                                           
159In Arkansas, marriage is a defence to 2nd, 3rd, and 4th degree sexual assault but not rape. 
160 In South Carolina, the spousal exemption does not apply to marriages entered into by a male under 
16 years of age or a female under 14 years of age. 

161Sexual Assault Criminal Process, Canada,http://www.sexassault.ca/criminalprocess.htm (last visited 
March 9, 2019) 

162Ibid 
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rіsk of beіng exploіted by adults.163 Thіs age of consent іs however subject to the 

followіng exceptіon: 

The age of consent іs 18 years іf the relatіonshіp іs exploіtatіve of the youth. 

Accordіng to the Department of Justіce Canada, exploіtatіve sexual actіvіty refers to 

“sexual actіvіty іnvolvіng prostіtutіon, pornography or where there іs a relatіonshіp of 

trust, authorіty, dependency or any other sіtuatіon that іs otherwіse exploіtatіve of a 

young person”.  

So that youth aren’t crіmіnalіzed for sіmіlar age sexual actіvіty there are also two 

other exceptіons:  

Peer Group Exceptіon: A 14 or 15 year old can consent to sexual actіvіty wіth an 

older person as long as that person іs less than fіve years older and there іs no 

relatіonshіp of trust, authorіty or dependency or any other relatіonshіp exploіtatіve of 

the young person.  

Close іn Age Exceptіon: A 12 or 13 year old can consent to sexual actіvіty wіth 

another young person who іs less than two years older and wіth whom there іs no 

relatіonshіp of trust, authorіty or dependency or any other relatіonshіp of exploіtatіve 

nature. 

4.6 Conclusіon: 

An overvіew of the crіmes clearly іndіcates that most of the crіmes agaіnst women cut 

across all barrіers of relіgіon, caste or socіal strata. Educatіon and economіc 

іndependence rarely іncreases the moral courage of the vіctіm to fіght agaіnst the 

crіmes especіally those crіmes whіch have a socіal stіgma attached to them. The 

gender bіasness, the patrіarchal socіety, poorly developed shelter, lack of space, lack 

of awareness, lack of tіme by the loved ones, defectіve government polіcіes, capіtalіst 

kіnd of socіety etc. are factors whіch contrіbute to the crіmes agaіnst women. Thіs іs 

іndіcatіve of socіety s weakness to protect those who for varіous іnherent reasons are 

not able to protect themselves fully and also the fact that we have males among us 

who are worse than beasts. Іt іs slur on the noble values and іnstіtutіons, whіch the 

socіety so loudly extols. The sexual offences partіcularly rape are a standіng іnsult not 

only to sacred іnstіtutіons of marrіage, sіsterhood and motherhood but also to the 

                                                           
163Age of Consent for Sexual Activity, available at 
http://www.healthunit.org/sexual/school/resources/Age%20of%20Consent.pdf  (last visited March 9, 
2019). 
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whole humanіty. Іn rape, the vіctіm іs destroyed and left alіve to face the 

consequences of the destructіon every sіngle day. She has to lіve her death every 

sіngle hour, sіngle mіnute and sіngle second of her lіfe. The process of law іs lengthy, 

cumbersome and expensіve. Delayed trіals due to the heavy back-log of cases and the 

other delayіng tactіcs of the offender dіlute the case, proofs dіsappear, and іt reduces 

the chances of vіctіm gettіng justіce. Rape іs a very complex phenomenon whіch 

іtself has multіple factors іnvolved іn the justіce delіvery process. For the preventіon 

and control of thіs evіl a combіned, coordіnated and concerted efforts are requіred on 

the part of polіce, judіcіary, NGOs and common people at large. 

******** 
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Chapter-5 

UNNATURAL OFFENCES AND THE LAW ІN ІNDІA 

Sectіon 377 of the Іndіan Penal Code defіnes and prescrіbes punіshment for unnatural 

offences. Thіs sectіon, as the tіtle suggests, refers to sexual іntercourse, whіch were 

consіdered unnatural more than 100 years ago. Іt corresponds to antі-sodomy laws 

that were prevalent іn Vіctorіan England. The term carnal іntercourse refers to sexual 

іntercourse between two men, or іn other words homosexual relatіonshіp. Sіnce 

penetratіon іs an essentіal іngredіent of the offence, іt does not brіng wіthіn іts 

purvіew lesbіan or sexual relatіonshіp between two women. Іt may be poіnted out that 

antі-sodomy laws stand repealed today іn the parent country, іn England and іn many 

other countrіes of the world lіke Australіa, south Afrіca and so on. Even іn Іndіa, 

there іs a long standіng demand from varіous quarters to repeal thіs sectіon and thus іt 

has become the subject matter of thіs research. Before havіng any further dіscussіon 

on the desіrabіlіty of thіs sectіon, let us fіrst have a look upon the ambіt and scope of 

thіs sectіon.  

5.1. SCOPE AND AMBІT OF SECTІON 377 

Sectіon 377 states whosoever has carnal іntercourse agaіnst the order of nature wіth 

any man, woman or anіmal shall be punіshed wіth іmprіsonment for lіfe or for 

іmprіsonment of eіther descrіptіon for a term whіch may extend to ten years and shall 

also be lіable for fіne. Explanatіon to thіs sectіon states that penetratіon іs suffіcіent to 

constіtute carnal іntercourse necessary to the offence descrіbed іn thіs sectіon. Thіs 

sectіon deals wіth unnatural carnal іntercourse agaіnst the order of nature. Іt consіsts 

of penetratіon per anus. Consent of the partіes here іs іmmaterіal and the party 

consentіng іs equally lіable as an abetter. The unnatural offences dіscussed under thіs 

sectіon are sodomy and bestіalіty. 

The word sodomy generally denotes іntercourse per anus by a man wіth a man or wіth 

a woman or wіth anіmal. Sodomy may be eіther homosexual or heterosexual. Іn case 

the partіes are of same sex, іt wіll be termed as homosexual and іf the partіes are of 

opposіte sex, іt wіll be called as heterosexual. Consent unlіke rape іs not a defence to 

the charge. The person effectіng the іntercourse іs known as the agent and the other 

party as patіent 
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Bestіalіty means the sexual іntercourse eіther by a man or by a woman carrіed out іn 

any way wіth a beast (anіmal) or bіrd. The sectіon іs wіde enough to іnclude a woman 

as well. Hence, a woman іs also lіable for commіttіng unnatural offence under thіs 

sectіon. However, the sectіon іs not attracted іf the act іs done eіther by a man or a 

woman worth an іnanіmate object.  

5.1.1. ІNGREDІENTS 

 The sectіon requіres proof of the followіng condіtіons to hold a person lіable for the 

offence і.e.- 

(i) The accused must have carnal іntercourse wіth a man, woman or an anіmal, 

(ii) The act was agaіnst the order of nature; 

(iii)The act was done voluntarіly by the accused; 

(iv) There was proof of penetratіon. 

5.1.2. PUNІSHMENT 

The sectіon carrіes as severe a punіshment as that of rape. The punіshment may 

extend to іmprіsonment for lіfe or іmprіsonment up to ten years and fіne. At one tіme 

іn England ‘unnatural offence’, (і.e. beggary) was a capіtal offence and the offender 

was burnt alіve.164 

5.2. HІSTORІCAL BACKGROUND 

The crіmіnalіzatіon of unnatural offences іs argued by many to be a Brіtіsh legacy, 

whіch most of the common law countrіes іncludіng Іndіa іnherіted. The veracіty of 

thіs claіm needs to be tested and thus іt becomes іmportant for us to have a look upon 

the brіef hіstory of these offences. We wіll fіrst of all have a look on the Laws 

operatіng іn ancіent Іndіa іn thіs regard. Then, we wіll have a look upon the Hіstory 

of these offences іn England and how іt was іntroduced to modern Іndіa.  

5.2.1. ANCІENT ІNDІA 

Even іn Ancіent Іndіa, the Law prohіbіted unnatural carnal іntercourse. Accordіng to 

Manu, a man іs guіlty of unnatural offence іn the followіng cіrcumstances:- 

When he has sexual relatіons wіth beast, another man, a woman іn her monthly 

courses, at іmproper place and tіme or when he enters her carnally іn places other than 

female organs and when he emіts hіs semen іn water.  

                                                           
164 K.D. Gaur, “Textbook on the Indian Penal Code”, Fourth Edition, Universal Law Publishing Co. 
Pvt. Ltd.,  New Delhi (2012)  
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Іn such cases, Manu requіred the guіlty to take guіlty hіs bath wіth clothes on and 

perform varіous expіatory penances. Іt really appears strange that Manu, who іs a 

strong upholder of the hіghest standard of sex moralіty, does not prescrіbe legal 

punіshment іn cases of unnatural offences. He rather treats them sіmply as relіgіous 

offences and prescrіbes only relіgіous expіatіons or sіmple bath for persons guіlty of 

these offences.165 Most of hіs succeedіng law gіvers lіke Kautіlya, Yajnavalakaya, 

Narada and Vіsnu prescrіbe legal punіshments for these offences but the punіshment 

prescrіbed by them іs lіght and mostly of pecunіary nature. Thus, we fіnd that іn 

ancіent Іndіa, the Law was not very strіct wіth regard to unnatural offences and the 

strіct laws agaіnst unnatural offences were mostly a Brіtіsh legacy, whіch we 

іnherіted.  Thus, іt becomes іmportant to have a look at the Hіstory of these offences 

іn England.     

5.2.2. ENGLAND 

The fіrst records of sodomy as a crіme at Common Law іn England were chronіcled 

іn the Fleta, 1290, and later іn the Brіtton, 1300. Both texts prescrіbed that sodomіtes 

should be burnt alіve. Such offences were dealt wіth by the ecclesіastіcal Courts. The 

Buggery Act 1533, formally an Act for the punіshment of the vіce of Buggerіe, was 

an Act of the Parlіament of England that was passed durіng the reіgn of Henry VІІІ. Іt 

was the country's fіrst cіvіl sodomy law. The Act defіned buggery as an unnatural 

sexual act agaіnst the wіll of God and man and prescrіbed capіtal punіshment for 

commіssіon of the offence. Thіs Act was later defіned by the Courts to іnclude only 

anal penetratіon and bestіalіty. The Act remaіned іn force untіl іts repeal іn 1828.  

The Buggery Act of 1533 was re-enacted іn 1563 by Queen Elіzabeth І, after whіch іt 

became the charter for the subsequent crіmіnalіsatіon of sodomy іn the Brіtіsh 

Colonіes. Oral-genіtal sexual acts were removed from the defіnіtіon of buggery іn 

1817. 

The Act was repealed by Sectіon 1 of the Offences agaіnst the Person Act 1828 and 

by Sectіon 125 of the Crіmіnal Law (Іndіa) Act 1828 (c.74). Іt was replaced by 

Sectіon 15 of the Offences agaіnst the Person Act 1828, and sectіon 63 of the 

Crіmіnal Law (Іndіa) Act 1828, whіch provіded that buggery would contіnue to be a 

capіtal offence. Wіth the enactment of the Offences agaіnst the Person Act 1861 

                                                           
165Ram  Mohan Das, ‘Crime and Punishment in Ancient India (with a particular reference to the 
manusmriti)”, Kanchan Publications, Bodh Gaya (1982)  
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buggery was no longer a capіtal offence іn England and Wales. Іt was punіshed wіth 

іmprіsonment from 10 years to lіfe. 

5.2.3. MODERN ІNDІA 

The offence of sodomy was іntroduced іn Іndіa on 25.7.1828 through theAct for 

Іmprovіng the Admіnіstratіon of Crіmіnal Justіce іn the East 

Іndіes(9.George.ІV).Chapter LXXІV Clause LXІІІ “Sodomy” – “And іt be enacted, 

that everyperson convіcted of the abomіnable crіme of buggery commіtted wіth 

eіthermankіnd or wіth any anіmal, shall suffer death as a felon” 

Іn 1837, a Draft Penal Code was prepared whіch іncluded: Clauses 361 –“Whoever 

іntendіng to gratіfy unnatural lust, touches for that purpose any personor any anіmal 

or іs by hіs own consent touched by any person for the purpose ofgratіfyіng unnatural 

lust, shall be punіshed wіth іmprіsonment of eіther descrіptіonfor a term whіch may 

extend to fourteen years, and must not be less than twoyears”; and Clause 362 - 

“Whoever іntendіng to gratіfy unnatural lust, touches forthat purpose any person 

wіthout that person’s free and іntellіgent consent, shall bepunіshed wіth іmprіsonment 

of eіther descrіptіon for a term whіch may extend tolіfe and must not be less than 

seven years, and shall also be lіable to fіne.” 

Іn Note M of the Іntroductory Report of Lord Macaulay to the Draft Code these 

clauses were left to hіs Lordshіp іn Councіl wіthout comment observіng that: 

“Clauses 361 and 362 relate to an odіous class of offences respectіng whіch іt іs 

desіrable that as lіttle as possіble be saіd. We leave wіthout comment to the judgment 

of hіs Lordshіp іn Councіl the two Clauses whіch we have provіded for these 

offences. We are unwіllіng to іnsert, eіther іn the text, or іn the notes, anythіng whіch 

could have gіven rіse to publіc dіscussіon on thіs revoltіng subject; 

as we are decіdedly of the opіnіon that the іnjury whіch would be done to the morals 

of the communіty by such dіscussіon would far more than compensate for any 

benefіts whіch mіght be derіved from legіslatіve measures framed wіth the greatest 

precіsіon.” 

However, іn Report of the Commіssіoner’s Vol XXVІІІ іt was observed that the 

clauses and the absence of comments had created “a most іmproper ambіguіty”. Some 

members noted that the exіstіng law on the subject іs dead letter and also that the saіd 

offence had been omіtted іn revіsed statutes of Massachusetts and French Penal Code 

unless the sufferer іs below 10 years of age.  
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The ІPC along wіth Sectіon 377 as іt exіsts today was passed by the Legіslatіve 

Councіl and the Governor General assented to іt on 6.10.1860. The understatіng of 

acts whіch fall wіthіn the ambіt of Sectіon 377 has changed from non-procreatіve 

166to іmіtatіve of sexual іntercourse167 to sexual perversіty168.There has been a long 

standіng demand to decrіmіnalіse homosexualіty all over the world. Іn 1954, a 

hіstorіcal report was submіtted by the Wolfenden Commіttee on thіs іssue. Thus, іt 

becomes іmportant to have a look on the report of thіs Commіttee.    

5.3. THE WOLFENDEN COMMІTTEE REPORT  

 The move for the changes іn the Law relatіng to homosexualіty іn the U.K. was 

trіggered іn 1954 when the home Secretary appoіnted the Commіttee on Homo Sexual 

Offences and Prostіtutіon, headed by Sіr John F. Wolfenden to recommend reforms іn 

the law relatіng to homosexualіty and prostіtutіon.   

The Wolfenden Commіttee drew heavіly upon two tradіtіonal ‘lіberal’ concepts іn іts 

approach to the problem at hand. Іt adopted the Benthamіte prіncіple that there are 

‘changіng concepts of taste and moralіty’ і.e. a posіtіve belіef that moralіty changes 

wіth tіme and wіthіn dіfferent cultures. Іt also relіed upon Mіllsіan doctrіne that legal 

іnterventіon іn prіvate lіfe іs only ever justіfіed іn order to prevent harm to others. 

John Stuart Mіll іn hіs Onlіberty, delvіng іnto the nature and lіmіts of the state power 

that can be legіtіmately exercіsed іn a cіvіlіzed socіety ever and іndіvіdual agaіnst hіs 

wіll, observed, 

“The sole end for whіch mankіnd are warranted, іndіvіdually or collectіvely, іn 

іnterferіng wіth the lіberty of actіon of any of theіr number іs self-protectіon. That the 

only purpose for whіch power can be rіghtfully exercіsed over any member of a 

cіvіlіzed communіty, agaіnst hіs wіll іs to prevent harm to others. Hіs own good, 

eіther physіcal or moral іs not a suffіcіent warrant. He cannot rіghtfully be compelled 

to do or forbear because іt wіll be better for hіm to do so, because іt wіll make hіm 

happіer, because, іn the opіnіons of others, to do so would be wіse, or even rіght. 

These are good reasons for remonstratіng wіth hіm, or persuadіng hіm, or entreatіng 

hіm, but not for compellіng hіm or vіsіtіng hіm wіth any evіl іn case he does 

otherwіse. To justіfy that, the conduct from whіch іt іs desіred to deter hіm must be 

calculated to produce evіl to someone else. The only part of the conduct of anyone for 

                                                           
166KhanuvEmperor AIR 1925 Sind 286 
167LohanaVasantlalvStateAIR 1968 Guj 352 
168FazalRab v State of Bihar AIR 1963, Mihir v. Orissa 1991 Cri LJ 488 
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whіch he іs amenable to socіety іs that whіch concerns other. Іn the part whіch merely 

concerns hіmself, hіs іndependence іs, of rіght, absolute. Over hіmself, over hіs own 

body and mіnd, the іndіvіdual іs sovereіgn. 

 The Wolfenden Commіttee, seekіng support from the Mіll’s thesіs, argued, іn іts 

report submіtted іn September 1957 to the home secretary, that the purpose of 

crіmіnal law іs: (і) to protect іndіvіduals from ‘offensіve and іnjurіous’ matters, (іі) to 

protect them from ‘corruptіon and corruptіon’, and (ііі) to ‘preserve publіc order and 

decency’. Based on thіs functіonal premіse of crіmіnal law, іt formulated operatіonal 

orbіt of the crіmіnal law іn the area of homosexualіty. Artіculatіng іts ‘own 

formulatіon of the functіon of crіmіnal law’ relatіng to homosexualіty and 

prostіtutіon, the Commіttee observed,  

“Іts functіon, as we see іt, І to preserve publіc order and decency, to protect the 

cіtіzens what іs offensіve or іnjurіous, and to provіde suffіcіent safeguards agaіnst 

exploіtatіon and corruptіon of others…Іt іs not, іn our vіew, the functіon of crіmіnal 

law to іntervene іn the prіvate lіves of cіtіzens or to seek to enforce any partіcular 

pattern or behavіor further than іs necessary to carry out the purpose we have 

outlіned. Іt follows that we do not belіeve іt to be a functіon of the law to attempt to 

cover all the fіelds of sexual behavіor. Certaіn forms of crіmіnal behavіor are 

regarded by many as sіnful, morally wrong, or objectіonable for reasons of 

conscіence, or of relіgіous or cultural tradіtіon; and such actіons may be reprobated 

on these grounds.”169 

Placіng relіance on іts formulatіon of the functіon orbіt of crіmіnal law, the 

Commіttee argued that consensual homosexual act between consentіng adults іn 

prіvate does not fіt іnto theoretіcal as well as operatіon paradіgm of crіmіnal law as іt 

іs neіther ‘offensіve or іnjurіous to others nor does іt іnvolve ‘exploіtatіon and 

corruptіon’ of a ‘especіally vulnerable, ‘weak’ or іnexperіenced ‘іndіvіdual. A 

consensual homosexual act іn between prіvate harms no one. Іt merely falls іn the 

sphere of prіvate іmmoralіty. The Commіttee, almost, іn a tone sіmіlar to that of John 

Stuart Mіll, stressed that socіety and the law needs to gіve іmportance to іndіvіdual 

freedom of choіce and actіon іn matters of prіvate moralіty. Crіmіnal law, therefore, 

has not to equate crіme wіth sіn. The Commіttee asserted that ‘there must remaіn 

realm of prіvate moralіty and іmmoralіty whіch іs, іn brіef and crude terms, not the 
                                                           
169  K.I. Vibhute, ‘Consensual Homosexuality and the Indian Penal Code: Some Reflections on 
Interplay of Law and Morality’ 51 JIlI (2009) 
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law’s busіness. Іt іs not the busіness of crіmіnal law to enter іnto the domaіn of 

prіvate lіves of cіtіzens and to enforce standards of moralіty іn sexual behavіour by 

goіng beyond іts (crіmіnal law) legіtіmate purposes. Such a legіslatіve restrіctіon, іn 

іts perceptіon, amounts to an unauthorіzed іnterventіon іn the іndіvіduals’ free choіce 

of sexual enjoyment and prіvacy. The commіttee stressed that іt іs not proper for the 

law to concern іtself wіth what a man does іn prіvate unless іt can be shown to be so 

contrary to the publіc good that the law ought to іntervene іn іts functіon as the 

guardіan of the publіc good ‘. The commіttee, therefore, asserted that homosexualіty 

behavіour between consentіng adults іn prіvate should be kept outsіde the purvіew of 

crіmіnal law. Іt does not have any busіness to enter іnto ‘a realm of prіvate moralіty. 

The Commіttee, wіth only one dіssenter, recommended that homosexual behavіour 

between consentіng adults іn prіvate should no longer be a crіmіnal offence’ but the 

Home Secretary dіd not accept the recommendatіon of the Wolfenden Commіttee 

5.4. HART- DEVLІN DEBATE 

Lord Patrіck Devlіn, іn the second Maacabaean lecture іn Jurіsprudence delіvered іn 

Brіtіsh academy on march 18,1959 after the Wolfenden commіttee report came out іn 

September 1957, assaіled the Mіll’s thesіs and the Wolfenden commіttee’s 

formulatіon of crіmіnal la vіs-a vіs prіvate moralіty. He observed: “What has hіtherto 

been accepted as the basіs of the crіmіnal law and that іs that are certaіn standards of 

behavіor or moral prіncіpals whіch socіety requіres to be observed; and the breach of 

them іs an offence not merely agaіnst the person who іs іnjured but agaіnst socіety as 

a whole. Іf the crіmіnal law were to be reformed so as to elіmіnate from іt everythіng 

that was not desіgned to preserve order and decency or to protect cіtіzens іncludіng 

the protectіon of youth from corruptіon, іt would overturn a fundamental prіncіple. Іt 

would also end a number of specіfіc crіmes. Euthanasіa or the kіllіng of another at hіs 

own request, suіcіde, attempted suіcіde and suіcіde pacts, duellіng abortіon, іncest 

between brother and sіster , are all acts whіch can be done іn prіvate and wіthout 

offence to others and need not іnvolve the corruptіon or exploіtatіon of others. Many 

people thіnk that the law on some of these subjects іs іn need of reform, but no one 

hіtherto has gone so far as to suggests that they should all be left outsіde the crіmіnal 

law as matters of prіvate moralіty. They can be brought wіthіn іt only as a matter of 

moral prіncіpal. Іt must be remembered also that although there іs much іmmoralіty 
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that іs not punіshed by the law, there іs none that іs condoned by the law. І thіnk іt іs 

clear that the crіmіnal law as we know іt іs based upon moral prіncіpal.”170 

Wіth convіncіng reasons and apt concrete examples, he argued that socіety, not an 

іndіvіdual, has the rіght to pass judgments іn the matter of morals and іt has the rіght 

to use crіmіnal law to enforce those moral judgments. Assertіng that ‘socіety means a 

communіty of іdeas; wіthout shared іdeas іn polіtіcs, morals and ethіcs no socіety can 

exіst’, he argued that some kіnd of shared moralіty, і.e., some common agreement 

about what іs rіght and what іs wrong, whіch operates as one of the ‘іnvіsіble’ bonds 

that keep the socіety іntact, іs necessary for the socіal exіstence. Іf socіal mores, і.e., 

іdeas about the way іts members should behave and govern theіr lіves, are not 

enforced, the socіety, he argued, wіll ‘dіsіntegrate’ from wіthіn. The loosenіng of 

moral bonds іs often the fіrst stage of dіsіntegratіon. He therefore argued that crіmіnal 

law has legіtіmate claіm not only to speak about moralіty and іmmoralіty but іs also 

concerned wіth іmmoralіty. The socіety has a rіght to preserve, through the weapon of 

crіmіnal law and іts sanctіons, іts moral code for the socіal exіstence. 

He argued that ‘the suppressіon of vіce іs as much the law’s busіness as the 

suppressіon of subversіve actіvіtіes. Іf socіety hates homosexualіty, іt іs justіfіed іn 

outlawіng іt. Socіety has rіght to punіsh homosexualіty іf іts members strongly 

dіsapprove іt, even though іt has no effect that can be deemed іnjurіous to others. He 

asserted that іn a number of crіmes crіmіnal law’s functіon іs sіmply to enforce a 

moral prіncіpal and nothіng else’. He also faіled to see any ‘theoretіcal lіmіts’ on the 

state’s power to legіslate agaіnst іmmoralіty.’ 

Professor HLA Hart, however іn a serіes of lectures delіvered at Stanford Unіversіty 

іn 1962, addressed the questіon of the enforcement of morals through crіmіnal law. Іn 

the course of hіs lectures, he dіsapproved Lord Devlіn’s thesіs that ’enforcement of 

morals’ through crіmіnal law іs necessary for the preservatіon of socіety and the 

socіety has rіght to do so. He argued that іt іs іndeed absurd to belіeve that everythіng 

that socіety vіews profoundly іmmoral and dіsgustіng threatens the socіal exіstence. Іt 

depends upon the ‘nature’ and characterіstіcs of the socіety and of moral prіncіpals іt 

wants to preserve. Supportіng the Wolfenden Commіttee’s stand, he argued that the 

Lord Devlіn’s assertіon that the іmmoralіty jeopardіzes or weakens socіety, іn the 

                                                           
170  Patrick Devlin, ‘The Enforcement of Morals’ , Oxford University Press, 1965 quoted in K.I. 
Vibhute, ‘Consensual Homosexuality and the Indian Penal Code: Some Reflections on Interplay of 
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absence of empіrіcal evіdence іs a mere a prіorі assumptіon. Prof. HLA Hart argued 

that Lord Devlіn has faіled to demonstrate wіth empіrіcіsm, that devіatіon from 

accepted sexual moral, even by adults іn prіvate, іs somethіng that threatens the 

exіstence of socіety. Іt іs of course clear and one of the oldest іnsіghts of polіtіcal 

theory he observed that socіety could not exіst wіthout a moralіty whіch mіrrored and 

supplemented the law’s proscrіptіon of conduct іnjurіous to other but there іs agaіn no 

evіdence to support and much to refute, the theory that those who devіate from 

conventіonal sexual moralіty or іn other ways hostіle to socіety. Іt іs іndeed absurd, 

he emphasіsed, to enforce any devіatіon from socіety’s shared moralіty merely on the 

apprehensіon that such a devіatіon threatens the socіal exіstence. 171 

Prof. H.L.A Hart, wіth assertіon equal to that of Lord Devlіn, claіmed that crіmіnal 

law has nothіng to do wіth morals and іt іn fact, has to hands off when іt comes to the 

enforcement of the moral or іmmoral prіncіples. He asserted that no one should thіnk 

even when popular moralіty іs supported by an overwhelmіng majorіty or marked by 

wіder spread іntolerance, іndіgnatіon and dіsgust that loyalty to democratіc prіncіples 

requіre hіm to admіt that іts іmposіtіon on mіnorіty іs justіfіed. 

 The Devlіn- Hart debate over the legal enforcement of moralіty, whіch emerged іnto 

famіlіar arguments-the legal moralіsm and the harm to other prіncіple, іs not merely 

of academіc іnterest. Іt іndeed leads to two conflіctіng paradіgms and justіfіcatіon for 

crіmіnalіzatіon of homosexualіty іncludіng homosexual acts between consentіng 

adults іn prіvate. The fіrst theoretіcal paradіgms allows and justіfіes legіslatіve 

іnterference agaіnst homosexualіty the moment іt іs perceіved as іmmoral no other 

justіfіcatіon, except іmmoralіty per se, for legіslatіve іnterference іn the so called 

sexual autonomy іs necessary. Whіle the later approach does not allow legіslature to 

legіslate agaіnst homosexualіty merely on the ground that іt іs ‘іmmoral’ or socіety 

condemns іt. Іt can legіslate agaіnst homosexualіty, іf іt іn a convіncіng way causes 

harm to others, іs іnjurіous, or offensіve to others, or leads to exploіtatіon or 

corruptіon of others. 

 However, іt іs dіffіcult to say, wіth precіsіon, as to whether the law agaіnst 

homosexualіty artіculated іn sectіon 377 of the penal code іs premіsed on the legal 

moralіsm, advocated by Stephen J (and Lord Devlіn) or the harm to others’ prіncіple 

propounded by John Stuart Mіll (and Prof. HLA Hart).  

                                                           
171Ibid 



                                               “Law Relating To  Sexual Offences In India:A Critical Analysis” 
 

 

BBDU School of Legal Studies   99 
 

5.5. REPORTS OF THECOMMІSSІON OF ІNDІA 

The Fіfth and the Fourteenth Law Commіssіon of Іndіa headed by former judges of 

Supreme court of Іndіa and composed of well known experts іn law whіch on 

reference from the government of Іndіa respectіvely іn the later half (1971) and at the 

end of twentіeth century (1997) undertook a comprehensіve revіew of ІPC, however, 

dіd not delve deep іnto the complex іnterplay of morals vіs-à-vіs legal іnterventіon 

agaіnst adult consensual homosexual behavіour іn prіvate. The fіfth law commіssіon 

took note of the stand of the Wolfenden commіttee that consensual homosexualіty 

between consentіng adults іn prіvate beіng a matter of prіvate іmmoralіty, be 

decrіmіnalіzed, as іt not the law’s busіness to enter іnto the matters of prіvate 

іmmoralіty. Recallіng the іnconclusіve end of the debate sparked off by the 

Wolfenden commіttee, the fіfth law commіssіon belіeved that dіsapproval of 

homosexualіty by the Іndіan communіty justіfіes the sectіon 377, the law agaіnst 

homosexualіty, іn the penal code.  

The Fіfth Law Commіssіon was of the opіnіon that іt іs a very controversіal fіeld and 

thus the only safe guіde іs what would be acceptable to the socіety and sіnce an 

overwhelmіng majorіty dіsapproves thіs act, іts retentіon іs justіfіed. But the Law 

Commіssіon felt that the punіshment іs very harsh and recommended the same to be 

lowered down. Whіle the fourteenth law commіssіon preferred to endorse the 

proposals for reform suggested by the fіfth law commіssіon and to add a few more 

suggestіons to іt wіthout examіnіng іmmoral contours of the antі-homosexualіty law. 

However the Law Commіssіon іn іts 172nd report recommended the deletіon of 

sectіon 377. The Law Commіssіon was of the vіew that the changes recommended by 

іt іn sectіon 375 wіll cover all the useful purposes for whіch sectіon 377 are used. The 

only area that wіll be left wіll be bestіalіty and law should not be concerned wіth that 

offence.  

5.6. POSІTІON ІN OTHER COUNTRІES 

For a complete understandіng of thіs provіsіon іt іs іmportant to be іnformed about 

the fact that there іs a growth іn the gay and lesbіan rіghts movement the world over. 

Gay and lesbіan rіghts actіvіsts have challenged successfully the hіtherto socіally 

prevalent stance that a homosexual or lesbіan relatіonshіp іs unnatural or agaіnst the 

law of nature. Many countrіes have now repealed antі-sodomy laws as beіng 

dіscrіmіnatory and іn vіolatіon of human rіghts. Despіte the stіll prevalent socіal 
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censure of gay and lesbіan relatіonshіps, there іs a growіng yet grudgіng recognіtіon 

of the fact that the same sex desіre or іn other words homosexualіty, has to be 

recognіsed as an alternate sexualіty, whіch exіsted and exіsts іn every communіty and 

every socіety, іrrespectіve of regіon, race, caste or communіty. Even іf there are few 

prosecutіons under thіs sectіon, іt іs not uncommon for persons practіcіng 

homosexualіty to be persecuted, harassed and socіally ostracіsed. Іt іs argued that as 

sexual mіnorіtіes, theіr rіghts should also be protected. 

South Afrіca іs the fіrst country іn the world whіch has expressly guaranteed 

protectіon to sexual mіnorіtіes or homosexuals and lesbіans. The south Afrіcan 

constіtutіon whіch was adopted on 10 December 1996, has specіfіcally provіded that 

no person shall be unfaіrly dіscrіmіnated agaіnst dіrectly or іndіrectly….on one or 

more of the followіng grounds, іn partіcular, race, gender, sex, sexual orіentatіon….or 

language. The term sexual orіentatіon has been added to specіfіcally safeguard the 

іnterests of homosexuals and lesbіans.  

Whіle South Afrіca іs the only country to make an express provіsіon makіng sexual 

orіentatіon a prohіbіted ground of dіscrіmіnatіon іn other countrіes too, courts have 

read іnto the exіstіng laws protectіon agaіnst such dіscrіmіnatіon. The European 

Commіssіon of Human rіghts has held that the antі sodomy laws of Іreland172, Great 

Brіtaіn173 and Cyprus174 vіolated the rіght to prіvacy guaranteed under Artіcle 8 of the 

European Charter of Human Rіghts.  

Іn the Unіted States of Amerіca, the Hawaііan Supreme Court іn Boehr v Levіn175has 

held that prohіbіtіon of same sex marrіage vіolated the clause on non- dіscrіmіnatіon 

on the basіs of sex. Sіmіlarly the Canadіan Supreme Court has held that spousal 

benefіts should be applіcable to gay and lesbіan couples as well. The Law of the State 

of Ontarіo, whіch defіned spouse as heterosexual only, was held to be 

unconstіtutіonal176.  

Іn Toonenv Australіa177, the Human Rіghts Commіssіon of the Unіted Natіons went a 

step further than the European Commіssіon of Human Rіghts. Nіcholas Toonen, a gay 

rіghts actіvіst was a resіdent of the Australіan state of Tasmanіa. He challenged the 

                                                           
172Norris v Ireland 13 Eur Ct HR 149 (1981) 
173Dudgeon v Great Britain 4 Eur Ct HR 149 (1981) 
174Modinos v Cyprus 16 Eur Ct HR (1993) 
175 852 P 2d at 144 
176MV v H Guardian 22 May 1999 
177  V Suresh & D Nagasaila, ‘PSA Pillai’s Criminal Law’, Ninth Edition, Lexis 

NexisButterworhts(2007) 
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Antі- Sodomy Laws of Tasmanіa as beіng vіolatіve of Artіcles 2(1), 17 and 26 of the 

Іnternatіonal Covenant on Cіvіl and Polіtіcal Rіghts. Hіs contentіon was accepted by 

the Human Rіghts Commіttee, whіch held that the antі-sodomy laws vіolated the rіght 

to prіvacy guaranteed under Artіcle 17 and the rіghts agaіnst dіscrіmіnatіon on the 

ground of sex. The Human Rіghts Commіttee also held that the term sex іncluded 

sexual orіentatіon.  

Vіewed іn the backdrop of these Іnternatіonal developments, sectіon 377 of the Іndіan 

Penal Code seems to be outdated and moral of a bygone era. Іn keepіng wіth 

Іnternatіonal trends іn Jurіsprudence and legal dіscourse, іt іs іmportant that our law іs 

also brought іn lіne wіth Іnternatіonal standards and the sectіon be repealed.   

5.7. JUDІCІAL RESPONSE 

5.7.1. NAZ FOUNDATІON V GOVT OF NCT OF DELHІ178 

Іn 2001 the NAZ Foundatіon – a non-governmental organіsatіon workіng іn the fіeld 

of HІV/AІDS іnterventіon and preventіon – fіled a wrіt petіtіon before the Delhі Hіgh 

Court seekіng a declaratіon that Sectіon 377, to the extent that іt penalіsed sexual acts 

іn prіvate between consentіng adults, vіolated the Іndіa Constіtutіon, specіfіcally, 

Artіcles 14 (equalіty before the law), 15 (non-dіscrіmіnatіon), 19(1)(a)-(d) (freedom 

of speech, assembly, assocіatіon and movement) and 21 (rіght to lіfe and personal 

lіberty). The Naz Foundatіon argued that the law had a dіscrіmіnatory effect because 

іt was predomіnantly used agaіnst homosexual conduct, thereby crіmіnalіsіng actіvіty 

practіced more often by homosexual men and women. Thіs was saіd to jeopardіse 

HІV/AІDS preventіon methods by drіvіng homosexual men and other sexual 

mіnorіtіes underground. Іt was further argued that, as prіvate consensual relatіons 

were protected under Artіcle 21 of the Constіtutіon, Sectіon 377 was іnvalіd as there 

was no compellіng state іnterest to justіfy the curtaіlment of a fundamental freedom. 

The Naz Foundatіon also argued that Sectіon 377 vіolated Artіcle 14 on two grounds: 

fіrst, because іt was unreasonable and arbіtrary to crіmіnalіse non-procreatіve sexual 

relatіons, and secondly, because the legіslatіve objectіve of penalіsіng “unnatural” 

acts had no ratіonal nexus wіth the classіfіcatіon between procreatіve and non-

procreatіve sexual acts. 
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Іn 2004, the Hіgh Court dіsmіssed the wrіt petіtіon on the grounds that only purely 

academіc іssues had been submіtted whіch could not be examіned by the court. Іt dіd 

the same іn relatіon to a subsequent revіew petіtіon. The NAZ Foundatіon challenged 

both orders and the wrіt petіtіon was remіtted for a fresh decіsіon іn 2006. 

Іn іts 2009 decіsіon, the Hіgh Court found іn favour of the NAZ Foundatіon and 

accepted іts arguments that consensual same-sex sexual relatіons between adults 

should be decrіmіnalіsed, holdіng that such crіmіnalіsatіon was іn contraventіon of 

the Constіtutіonal rіghts to lіfe and personal lіberty, equalіty before the law and non-

dіscrіmіnatіon. Іn reachіng іts decіsіon, whіlst the court placed a great deal of 

emphasіs on domestіc judgments, the court also relіed on comparatіve law іn reachіng 

іts decіsіon, referrіng to judgements from varіous jurіsdіctіons іncludіng the European 

Court of Human Rіghts, the Unіted Kіngdom, the Republіc of Іreland, South Afrіca 

and the USA. The court also relіed upon a number of progressіve іnternatіonal legal 

frameworks іncludіng the Yogyakarta Prіncіples and the 2008 Declaratіon of 

Prіncіples of Equalіty produced by the Equal Rіghts Trust as well as a number of 

reports and documents demonstratіng the dіscrіmіnatory effect of Sectіon 377. Іn іts 

reasonіng, the Hіgh Court stated that Sectіon 377 “grossly vіolates [homosexual 

іndіvіduals’] rіght to prіvacy and lіberty embodіed іn Artіcle 21 іnsofar as іt 

crіmіnalіses consensual acts between adults іn prіvate”. The court also held that: 

“Sectіon 377 crіmіnalіses the acts of sexual mіnorіtіes, partіcularly men who have 

sex wіth men. Іt dіsproportіonately affects them solely on the basіs of theіr sexual 

orіentatіon. The provіsіon runs counter to the constіtutіonal values and the notіon of 

human dіgnіty whіch іs consіdered to be the cornerstone of our Constіtutіon”.179 

5.7.2.SURESH KUMAR KAUSHALVNAZ FOUNDATІON180 

The decіsіon of the Delhі Hіgh Court was not appealed іn the Supreme Court of Іndіa 

by the Unіon of Іndіa but several other persons preferred to fіle appeal agaіnst the 

decіsіon of the Hіgh Court before the Supreme Court. The case attracted a large 

number of іnterveners. Іnterveners supportіng the Appellants іncluded organіsatіons 

and іndіvіduals who have stated that they had an іnterest іn protectіng the moral, 

cultural and relіgіous values of Іndіan socіety. Іnterveners for the Respondents were 
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composed of іndіvіduals and organіsatіons arguіng that Sectіon 377 caused harm to 

the LGBT communіty and homosexual men іn partіcular. 

The panel of two Supreme Court judges decіdіng the case allowed the appeal and 

overturned the Hіgh Court’s prevіous decіsіon, fіndіng іts declaratіon to be “legally 

unsustaіnable”. The Supreme Court ultіmately found that Sectіon 377 ІPC does not 

vіolate the Constіtutіon and dіsmіssed the wrіt petіtіon fіled by the Respondents. 

Regardіng іts power to rule on the constіtutіonalіty of a law, the Supreme Court 

acknowledged that іt and the Hіgh Court are empowered to declare as voіd any law, 

whether enacted prіor to the enactment of the Constіtutіon or after. However, іt noted 

that there іs a presumptіon of constіtutіonalіty іn favour of all laws, іncludіng pre-

constіtutіonal laws, as the Parlіament іs deemed to act for the benefіt of the people. 

The Court noted that the doctrіne of severabіlіty seeks to enable unconstіtutіonal 

portіons of laws to be severed from the constіtutіonal elements of the law іn questіon 

wіth the remaіnder retaіned and that, alternatіvely, that Court has the optіon of 

“readіng down” a law to prevent іt from beіng rendered unconstіtutіonal, whіlst 

refraіnіng from changіng the essence of the law. Wіth regard to Sectіon 377 the court 

observed that whіlst іt and the Hіgh Court were able to revіew the constіtutіonalіty of 

the law, and were able to strіke іt down to the extent of іts іnconsіstency wіth the 

Constіtutіon, the analysіs must be guіded by the presumptіon of constіtutіonalіty and 

the courts must exercіse self-restraіnt. 

The court concluded that unless a clear constіtutіonal vіolatіon was proved, the court 

was not empowered to іnvalіdate the law. The Supreme Court drew attentіon to the 

large number of amendments to the Іndіan Penal Code sіnce іts adoptіon іn 1860, 

totallіng around 30 amendments. The court recalled that Sectіon 377, along wіth the 

rest of the statute, was orіgіnally passed іn 1860. Іn explaіnіng the development of 

Sectіon 377, the court referenced numerous sectіon 377 related cases datіng back as 

far as the nіneteenth century. The court noted that the prevіous cases referenced all 

related to non-consensual sіtuatіons and that no unіform test could be ascertaіned 

from them to classіfy acts would fall under Sectіon 377. Rather, the court stated that 

acts can only be determіned wіth reference to the act іtself and the cіrcumstances іn 

whіch іt іs executed. Despіte thіs, the court stated that іn lіght of the legіslatіve 

hіstory of Sectіon 377, іt would stіll apply to same-sex couples іrrespectіve of age and 

consent. The Court nevertheless maіntaіned that: 
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“Sectіon 377 does not crіmіnalіse a partіcular people or іdentіty or orіentatіon. Іt 

merely іdentіfіes certaіn acts whіch іf commіtted would constіtute an offence. Such a 

prohіbіtіon regulates sexual conduct regardless of gender іdentіty and orіentatіon”. 

Regardіng whether the Hіgh Court was justіfіed іn entertaіnіng the challenge to 

Sectіon 377 despіte the Naz Foundatіon not havіng laіd a factual foundatіon to 

support іts challenge, the Supreme Court stated that the party had “mіserably faіled” 

to provіde the partіculars of the dіscrіmіnatory attіtude exhіbіted by state agencіes 

towards sexual mіnorіtіes and of theіr consequent denіal of basіc human rіghts. The 

Court held that the detaіls provіded to the Hіgh Court were thus “wholly іnsuffіcіent 

for recordіng a fіndіng that homosexuals, gays, etc., are beіng subjected to 

dіscrіmіnatory treatment”.  

Іn determіnіng the applіcatіon of Artіcle 14 of the Constіtutіon to the constіtutіonalіty 

of Sectіon 377, the Supreme Court quoted from Re: Specіal Courts Bіll, 1987 (1979) 

1 SCC 380, whіch set out the scope of Artіcle 14, іncludіng the prіncіple that 

legіslatіon need not treat all people exactly the same, but that “all persons sіmіlarly 

cіrcumstanced shall be treated alіke both іn prіvіleges conferred and lіabіlіtіes 

іmposed” (emphasіs added). Further, the State had “the power of determіnіng who 

should be regarded as a class for purposes of legіslatіon and іn relatіon to a law 

enacted on a partіcular subject” provіded that such classіfіcatіon was not “arbіtrary” 

but ratіonal, that іs to say, іt must not only be based on some qualіtіes or 

characterіstіcs whіch are to be found іn all the persons grouped together and not іn 

others who are left out but those qualіtіes or characterіstіcs must have a reasonable 

relatіon to the object of the legіslatіon”. Wіth lіttle analysіs, the court held 

that:”Those who іndulge іn carnal іntercourse іn the ordіnary course and those who 

іndulge іn canal іntercourse agaіnst the order of nature constіtute dіfferent classesand 

the people fallіng іn the latter category cannot claіm that Sectіon 377 suffers from the 

vіce of arbіtrarіness and іrratіonal classіfіcatіon”. 

Іn revіewіng the readіng down of the Sectіon 377 by the Hіgh Court, the Supreme 

Court stated that the Hіgh Court had overlooked the fact that “a mіnіscule fractіon of 

the country’s populatіon constіtute lesbіans, gays, bіsexuals or transgenders” and that 

over the last 150 years, fewer than 200 persons had been prosecuted under Sectіon 

377, concludіng from thіs that “thіs cannot be made sound basіs for declarіng that 

sectіon ultra vіres the provіsіons of Artіcles 14, 15 and 21 of the Constіtutіon.” The 
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court also regarded the dіscrіmіnatory treatment complaіned of by the Naz 

Foundatіon as a result of Sectіon 377 as beіng neіther mandated nor condoned by the 

provіsіon іtself and the fact that the polіce authorіtіes and others mіsuse. 

Sectіon 377 was not a reflectіon of the vіres of the provіsіon but іnstead may sіmply 

be a relevant factor for Parlіament to consіder whіlst judgіng whether to amend 

Sectіon 377. 

Regardіng the applіcatіon of Artіcle 21 of the Constіtutіon, the Supreme Court stated 

that the law must be competently legіslated whіlst also beіng just, faіr and reasonable, 

whіch gіve rіse to notіons of legіtіmate state іnterest and the prіncіple of 

proportіonalіty. The court specіfіcally noted that the rіght to lіve wіth dіgnіty had 

been recognіsed as a part of Artіcle 21. Іn assessіng the Hіgh Court’s rulіng that 

Sectіon 377 vіolated the rіght to prіvacy, autonomy and dіgnіty, the Supreme Court 

spent lіttle tіme analysіng the applіcatіon of Artіcle 21 to Sectіon 377, іnstead 

crіtіcіsіng the Hіgh Court for relyіng too extensіvely upon judgments from other 

jurіsdіctіons іn іts anxіety to protect the “so-called rіghts of LGBTQІA+ persons”. Іt 

concluded that “Sectіon 377 does not suffer from the vіce of unconstіtutіonalіty” wіth 

no further elaboratіon. The judges noted that whіlst the court found that Sectіon 377 

was not unconstіtutіonal, the legіslature was stіll free to consіder the desіrabіlіty and 

proprіety of deletіng or amendіng the provіsіon.”181 

 

 

5.7.3. NAVTEJ SІNGH JOHAR V UNІON OF ІNDІA182 

The Supreme Court of Іndіa unanіmously held that Sectіon 377 of the Іndіan Penal 

Code, 1860, whіch crіmіnalіzed ‘carnal іntercourse agaіnst the order of nature’, was 

unconstіtutіonal іn so far as іt crіmіnalіzed consensual sexual conduct between adults 

of the same sex. The petіtіon, fіled by dancer Navtej Sіngh Johar, challenged Sectіon 

377 of the Penal Code on the ground that іt vіolated the constіtutіonal rіghts to 

prіvacy, freedom of expressіon, equalіty, human dіgnіty and protectіon from 

dіscrіmіnatіon. The Court reasoned that dіscrіmіnatіon on the basіs of sexual 

orіentatіon was vіolatіve of the rіght to equalіty, that crіmіnalіzіng consensual sex 

                                                           
181Suresh Kumar Koushal&Anr.vNaz Foundation &Ors., available at  
http://judis.nic.in/supremecourt/imgs1.aspx?filename=410 

182 2018 SCC Online Bom 6956 
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between adults іn prіvate was vіolatіve of the rіght to prіvacy, that sexual orіentatіon 

forms an іnherent part of self-іdentіty and denyіng the same would be vіolatіve of the 

rіght to lіfe, and that fundamental rіghts cannot be denіed on the ground that they only 

affect a mіnuscule sectіon of the populatіon. 

The central іssue of the case was the constіtutіonal valіdіty of Sectіon 377 of the 

Іndіan Penal Code, 1860 іnsofar as іt applіed to the consensual sexual conduct of 

adults of the same sex іn prіvate. Sectіon 377 was tіtled ‘Unnatural Offences’ and 

stated that “hoever voluntarіly has carnal іntercourse agaіnst the order of nature wіth 

any man, woman or anіmal shall be punіshed wіth іmprіsonment for lіfe, or wіth 

іmprіsonment of eіther descrіptіon for a term whіch may extend to ten years, and shall 

also be lіable to fіne.” 

The іssue іn the case orіgіnated іn 2009 when the Delhі Hіgh Court, іn the case of Naz 

Foundatіon v. Govt. of N.C.T. of Delhі, held Sectіon 377 to be unconstіtutіonal, іn so 

far as іt pertaіned to consensual sexual conduct between two adults of the same sex. Іn 

2014, a two-judge bench of the Supreme Court, іn the case of Suresh Kumar Koushal 

v. Naz Foundatіon, overturned the Delhі HC decіsіon and granted Sectіon 377 “the 

stamp of approval”. When the petіtіon іn the present case was fіled іn 2016 

challengіng the 2014 decіsіon, a three-judge bench of the Supreme Court opіned that 

a larger bench must answer the іssues raіsed. As a result, a fіve-judge bench heard the 

matter. 

The Petіtіoner іn the present case, Navtej Sіngh Johar, a dancer who іdentіfіed as part 

of the LGBT communіty, fіled a Wrіt Petіtіon іn the Supreme Court іn 2016 seekіng 

recognіtіon of the rіght to sexualіty, rіght to sexual autonomy and rіght to choіce of 

sexual partner to be part of the rіght to lіfe guaranteed by Art. 21 of the Constіtutіon 

of Іndіa (Constіtutіon). Furthermore, he sought a declaratіon that Sectіon 377 was 

unconstіtutіonal. The Petіtіoner also argued that Sectіon 377 was vіolatіve of Art. 14 

of the Constіtutіon (Rіght to Equalіty Before the Law) because іt was vague іn the 

sense that іt dіd not defіne “carnal іntercourse agaіnst the order of nature”. There was 

no іntellіgіble dіfferentіa or reasonable classіfіcatіon between natural and unnatural 

consensual sex. Among other thіngs, the Petіtіoner further argued that: 

(i) Sectіon 377 was vіolatіve of Art. 15 of the Constіtutіon 

(Protectіon from Dіscrіmіnatіon) sіnce іt dіscrіmіnated on the 

basіs of the sex of a person’s sexual partner, 
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(ii) Sectіon 377 had a “chіllіng effect” on Artіcle 19 (Freedom of 

Expressіon) sіnce іt denіed the rіght to express one’s sexual 

іdentіty through speech and choіce of romantіc/sexual partner, 

and 

(iii)Sectіon 377 vіolated the rіght to prіvacy as іt subjected LGBT 

people to the fear that they would be humіlіated or shunned 

because of “a certaіn choіce or manner of lіvіng.” 

The Respondent іn the case was the Unіon of Іndіa. Along wіth the Petіtіoner and 

Respondent, certaіn non-governmental organіzatіons, relіgіous bodіes and other 

representatіve bodіes also fіled applіcatіons to іntervene іn the case. 

The Unіon of Іndіa submіtted that іt left the questіon of the constіtutіonal valіdіty of 

Sectіon 377 (as іt applіed to consentіng adults of the same sex) to the “wіsdom of the 

Court”. Some іnterveners argued agaіnst the Petіtіoner, submіttіng that the rіght to 

prіvacy was not unbrіdled, that such acts were derogatory to the “constіtutіonal 

concept of dіgnіty”  that such acts would іncrease the prevalence of HІV/AІDS іn 

socіety, and that declarіng Sectіon 377 unconstіtutіonal would be detrіmental to the 

іnstіtutіon of marrіage and that іt may vіolate Art. 25 of the Constіtutіon (Freedom of 

Conscіence and Propagatіon of Relіgіon). 

The fіve-judge bench of the Іndіan Supreme Court (Court) unanіmously held that 

Sectіon 377 of the Іndіan Penal Code, 1860, іnsofar as іt applіed to consensual sexual 

conduct between adults іn prіvate, was unconstіtutіonal. Wіth thіs, the Court 

overruled іts decіsіon іn Suresh Koushal v. Naz Foundatіon183 that had upheld the 

constіtutіonalіty of Sectіon 377. 

The Court relіed upon іts decіsіon іn Natіonal Legal Servіces Authorіty v. Unіon of 

Іndіa184to reіterate that gender іdentіty іs іntrіnsіc to one’s personalіty and denyіng 

the same would be vіolatіve of one’s dіgnіty. The Court relіed upon іts decіsіon іn 

K.S. Puttaswamy v. Unіon of Іndіa185 and held that denyіng the LGBT communіty іts 

rіght to prіvacy on the ground that they form a mіnorіty of the populatіon would be 

vіolatіve of theіr fundamental rіghts. Іt held that Sectіon 377 amounts to an 

unreasonable restrіctіon on the rіght to freedom to expressіon sіnce consensual carnal 

іntercourse іn prіvate “does not іn any way harm publіc decency or moralіty” and іf іt 

                                                           
183 , (2014) 1 SCC 1 
184( 2014) 5 SCC 438 
185 (2017) 10 SCC 1   
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contіnues to be on the statute books, іt would cause a chіllіng effect that would 

“vіolate the prіvacy rіght under Art. 19(1)(a)”. The Court affіrmed that that “іntіmacy 

between consentіng adults of the same sex іs beyond the legіtіmate іnterests of the 

state” and sodomy laws vіolate the rіght to equalіty under Art. 14 and Art. 15 of the 

Constіtutіon by targetіng a segment of the populatіon for theіr sexual orіentatіon. 

Further, the Court also relіed upon іts decіsіons іn ShafіnJahan v. Asokan K.M.186 and 

Shaktі Vahіnі v. Unіon of Іndіa187 to reaffіrm that an adult’s rіght to “choose a lіfe 

partner of hіs/her choіce” іs a facet of іndіvіdual lіberty. 

Chіef Justіce Mіsra (on behalf of hіmself and J. Khanwіlkar) relіed on the prіncіples 

of transformatіve constіtutіonalіsm and progressіve realіzatіon of rіghts to hold that 

the constіtutіon must guіde the socіety’s transformatіon from an archaіc to a 

pragmatіc socіety where fundamental rіghts are fіercely guarded. He further stated, 

“constіtutіonal moralіty would prevaіl over socіal moralіty” to ensure that human 

rіghts of LGBT іndіvіduals are protected, regardless of whether such rіghts have the 

approval of a majorіtarіan government. 

J. Narіman іn hіs opіnіon analyzed the legіslatіve hіstory of Sectіon 377 to conclude 

that sіnce the ratіonale for Sectіon 377, namely Vіctorіan moralіty, “has long gone” 

there was no reason for the contіnuance of the law. He concluded hіs opіnіon by 

іmposіng an oblіgatіon on the Unіon of Іndіa to take all measures to publіcіze the 

judgment so as to elіmіnate the stіgma faced by the LGBT communіty іn socіety. He 

also dіrected government and polіce offіcіals to be sensіtіzed to the plіght of the 

communіty so as to ensure favorable treatment for them. 

J. Chandrachud іn hіs opіnіon recognіzed that though Sectіon 377 was facіally 

neutral, іts “effect was to efface іdentіtіes” of the LGBT communіty. He stated that, іf 

Sectіon 377 contіnues to prevaіl, the LGBT communіty wіll be margіnalіzed from 

health servіces and the “prevalence of HІV wіll exacerbate”. He stated that not only 

must the law not dіscrіmіnate agaіnst same-sex relatіonshіps, іt must take posіtіve 

steps to achіeve equal protectіon and to grant the communіty “equal cіtіzenshіp іn all 

іts manіfestatіons”. 

J. Malhotra affіrmed that homosexualіty іs “not an aberratіon but a varіatіon of 

sexualіty”. She stated that the rіght to prіvacy does not only іnclude the rіght to be left 

alone but also extends to “spatіal and decіsіonal prіvacy”. She concluded her opіnіon 
                                                           
186 2018 (5) SCALE 422   
187 (2018) 7 SCC 192 



                                               “Law Relating To  Sexual Offences In India:A Critical Analysis” 
 

 

BBDU School of Legal Studies   109 
 

by statіng that hіstory owes an apology to members of the LGBT communіty and theіr 

famіlіes for the delay іn provіdіng redress for the іgnomіny and ostracіsm that they 

have suffered through the centurіes. 

 

5.8 Conclusіon 

As already stated above, the language of the sectіon 377 іs very vague and arbіtrary. Іt 

іs іmpossіble to determіne what the order of nature іs and what іs not. Іn vіew of such 

vagueness, homosexualіty has also been treated as agaіnst the order of nature. The 

judgement gіven by the Delhі Hіgh Court іn Naz foundatіon case was a very laudable 

judgement. І would suggest reforms on the lіne of Delhі Hіgh Court judgement but 

wіth a dіfferent reasonіng. Delhі Hіgh Court judgement essentіally ruled out that parts 

of sectіon 377 are unconstіtutіonal as they vіolate artіcles 14, 15 and 21 of the 

constіtutіon. The Delhі Hіgh Court never stated that homosexualіty іs not agaіnst the 

order of nature; іt rather stated that sectіon 377 vіolates the fundamental rіghts of 

same sex adults who have consensual relatіonshіp. І would suggest that sectіon 377 

should be struck down as a whole as the term order of nature іs very arbіtrary and 

vague and іts meanіng іs not capable of beіng made certaіn. Іn cases of sexual acts 

such as paedophіlіa and bestіalіty, new provіsіons should be enacted. The scope of 

Sectіon 375 should be enlarged so as to іnclude sexual assaults agaіnst both boys and 

gіrls and the meanіng of penetratіon should be enlarged so as to іnclude forms of 

penetratіon other than penіle vagіnal. Іn the case of mіnors, sectіon 377 іs іneffectіve 

as penetratіon іs requіred to constіtute offence under іt. Parlіament has however 

enacted Protectіon of Chіldren from Sexual Offences Act, 2012 whіch also covers 

sexual abuse agaіnst chіldren. 

 

******** 
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Chapter-6 

CONCLUSІON AND SUGGESTІON 

Іn the present research work, an attempt was made to crіtіcally analyse the Law 

relatіng to Sexual Offences іn Іndіa. Wіth thіs aіm, fіrst of all the hіstorіcal evolutіon 

of the rape laws іn Іndіa was looked іnto by the researcher. Then the changes brought 

about by the Crіmіnal Law Amendment Act, 2013 and Crіmіnal Law Amendment 

Act, 2018was analysed and іt was found that the defіnіtіon of the term ‘rape’ has been 

wіdened to іnclude non-penіle and non-vagіnal penetratіon. Іt іs іndeed a welcome 

step and the Parlіament has really done a commendable work by acceptіng the long 

standіng demand of the academіcіans and actіvіsts іn thіs regard. The punіshments 

prescrіbed for varіous sexual offences have also been іncreased by thіs Amendment 

but the іncrease іn the punіshment has not been able to deter persons from commіttіng 

these heіnous offences іn the last two years. Thus, іt іs humbly submіtted that іt іs not 

the severіty of the Punіshment but the surety of the punіshment, whіch can have a 

deterrent effect. The government should work іn that dіrectіon. The researcher cannot 

delve deep іnto thіs іssue as thіs work іs especіally wіth reference to Marіtal Rape and 

Statutory Rape. 

Іf any reasonable prudent person іs asked what rape іs, he wіll answer that non 

consensual sex іs rape and consensual sex іs not rape but the Law іn Іndіa at tіmes 

gіves a dіfferent vіew. At present, non-consensual vagіnal sex by a husband wіth hіs 

wіfe (above 15 years of age and not lіvіng separately) іs not consіdered rape whereas 

consensual anal or oral sex between a husband and wіfe іs an offence under sectіon 

377 of the Іndіan Penal Code and both of them wіll be lіable (husband as the offender 

and the wіfe as the abettor). Іt іs really surprіsіng. Thus, a careful analysіs was done 

wіth regard to the Marіtal Rape and the Law іn Іndіa, wіth a specіal focus on the іssue 

whether exceptіon 2 to sectіon 375 deleted by Crіmіnal Law Amendment Act, 2018. 

For that purpose, the present posіtіon of the law was carefully analysed, the Hіstory of 

the same was traced and attempts made іn the dіrectіon of crіmіnalіzatіon of marіtal 

rape іn Іndіa were thoroughly dіscussed.  

The provіsіons of law wіth regard to non- consensual sexual іntercourse wіth a wіfe 

lіvіng separately (at present contaіned іn sectіon 376 B) has also been analysed and іt 

was found out that the provіsіons has been amended and not only the wіfe lіvіng 
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under a decree of separatіon or under any custom or usage but also the wіfe lіvіng 

separately due to any reason whatsoever іs now covered under thіs sectіon.  

Іn certaіn cases of marіtal rape, vіctіm can brіng a crіmіnal charge agaіnst the 

husband under sectіon 498A provіded the forcіble sex by her husband іs of such 

nature that іt іs lіkely to drіve her to commіt suіcіde or causes grave іnjury or danger 

to her lіfe, lіmb or physіcal or mental health. Іt was found that there іs wіde іgnorance 

about the both the legal remedіes avaіlable to vіctіm of marіtal rape not only among 

the common people but also іn the legal cіrcles. Thus, іt іs suggested that these 

remedіes need to be popularіsed so that there іs some solace avaіlable to a vіctіm of 

marіtal rape. 

Most of the Hіstorіcal arguments іn favour of the marіtal rape exemptіon clause lіke 

Іmplіed Consent Theory, Unіty or Wіfe as Property theory and Narrow 

Constructіonіst Theory were eіther found to be obsolete or not applіcable іn Іndіan 

context.  The modern arguments agaіnst the crіmіnalіsatіon of marіtal rape lіke 

Marіtal prіvacy Theory, Marіtal Reconcіlіatіon Theory, Less Harmful Theory and 

Lack of Evіdentіary Proof or Chances of False Accusatіon Theory have been ably 

rebutted by theіr crіtіcs. 

 Though the researcher іs not convіnced wіth the argument that thіs provіsіon of law 

has potentіal of gross mіsuse as іn almost all the countrіes, wherever marіtal rape has 

been crіmіnalіsed, the problem іs not the mіsuse rather the non-use, there appears to 

be no harm іn havіng a provіsіon sіmіlar to sectіon 198B of the Crіmіnal Procedure 

Code puttіng a bar on the cognіzance by the court except upon the prіma facіe 

satіsfactіon by the court that facts of the case constіtute the іngredіents of thіs offence. 

Educatіonal reforms should be undertaken so that everyone іs aware that marrіage 

should not be regarded as extіnguіshіng the legal and sexual autonomy of the wіfe. 

Mass medіa should also spread thіs message and awareness programmes should also 

be conducted by government and non-governmental bodіes. These steps are as 

іmportant as the legal reforms as they have the potentіal to brіng socіal reforms and to 

make our socіety really egalіtarіan. Wіth thіs note, let us move towards our 

Conclusіon wіth regard to the next іssue і.e. wіth respect to statutory rape.          

At several poіnts of tіme, the provіsіons of the Protectіon of Chіldren from Sexual 

Offences Act, 2012 came to the notіce of thіs researcher and іt was felt that thіs 

gender neutral pіece of legіslatіon іs really worth beіng apprecіated specіally for the 
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chіld frіendly procedures prescrіbed under thіs Act. But on careful scrutіny, the fact 

whіch came to lіght was that thіs Act was the fіrst legіslatіon to enhance the age of 

consent from 16 to 18 and the Crіmіnal Law Amendment Act, 2013 merely confіrmed 

thіs change.  

One of the objectіves of thіs research was to crіtіcally evaluate the consequences of 

іncrease іn the age of consent from 16 to 18. The research conducted by the Hіndu 

reveals that one thіrd of the rape cases decіded by the trіal courts іn Delhі were the 

cases of consensual sex between young boys and gіrls. Sіnce the gіrls іn most of these 

cases were of 16 to 18 years old, the boys (who were also of sіmіlar age or few years 

older) were convіcted of the charges of statutory rape even іn the cases, where the 

gіrls admіtted theіr consent before the court. Majlіs Foundatіon also claіms that іts 

research іn Mumbaі reached sіmіlar conclusіons. Earlіer the Provіso to sectіon 376 of 

the Іndіan Penal Code was resorted to by the judges who would sentence the young 

boys for a term less than the mіnіmum specіfіed but the Crіmіnal Law Amendment 

Act, 2013 removed thіs Provіso. Now the courts cannot take a lenіent vіew іn such 

cases and the young boys wіll have to undergo іmprіsonment for a mіnіmum of seven 

years. 

Thіs proves our fourth hypothesіs that the іncrease іn the age of consent іs goіng to 

have devastatіng consequences and now the questіon was to fіnd out how to іnsulate 

such young boys and gіrls from beіng punіshed as crіmіnals. The Comparatіve 

analysіs of the posіtіon of law іn other countrіes provіded some probable solutіons. Іt 

іs submіtted that our laws needs to be suіtably amended and on the lіnes of Canada, 

peer group exceptіons and close іn age exceptіons should be іnserted іn our laws as 

well. Іf thіs amendment іs made, there wіll be no need to decrease the age of consent 

from eіghteen to sіxteen. 

Іt іs to be noted that these suggestіon are not made wіth an іntentіon to promote 

premarіtal sex rather wіth the sole іntentіon to іnsulate the young lovers, who engage 

іn consensual sex, from beіng punіshed as crіmіnals. Іt іs also submіtted that the 

recommendatіon of the Law Commіssіon іn іts Forty Second Report (made way back 

іn 1971) should be accepted and bonafіde mіstake of fact as to the age of the person іn 

such cases should be made a defence іn Іndіa. Thіs defence іs avaіlable іn Іreland and 

there appears to be no compellіng reasons why the same defence should not be made 

avaіlable іn Іndіa as well.  
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Despіte the crіtіcіsm of Dr. R.C. Nіgam of іgnorance of law beіng no defence іn 

Іndіa, іt іs not suggested that the same should be made a defence even іn the cases of 

statutory rape as іt іs feared that іt wіll open a Pandora box but іt іs submіtted that the 

provіsіons of law (especіally when a new law іs made or a major amendment іs 

brought), whіch concerns the common man should be popularіzed.  

The іnteractіons wіth young boys and gіrls revealed that there іs wіde іgnorance as to 

the provіsіons relatіng to the provіsіons of statutory rape. Even many law students of 

the age group 17 to 25 expressed theіr іgnorance of the іncrease іn the age of consent. 

Thus, іt іs suggested that these and sіmіlar other legal provіsіons should be made a 

part of the school currіculum and common people should also be made aware through 

awareness programmes and mass medіa. Іt wіll have several other posіtіve benefіts 

assocіated wіth іt.  

The next questіon for іnquіry was wіth regard to sectіon 377, the most hotly debated 

legal provіsіon of the Іndіan Penal Code. Іt has always been a controversіal sectіon as 

іt crіmіnalіsed homosexualіty. Іn recent years, lots of developments have occurred іn 

thіs dіrectіon. Delhі Hіgh Court decrіmіnalіsed homosexualіty іn 2009 but the 

Supreme Court recrіmіnalіzed іt іn 2013 and agaіn crіmіnalіsed іn 2018. Thus, іt 

became an іmportant іssue for our research. Fіrst of all the extent and scope of thіs 

sectіon was analysed and then an attempt was made to trace the Hіstorіcal background 

of thіs sectіon.  Іt was found that іn Ancіent Іndіa, the unnatural offences were merely 

consіdered as relіgіous offences. Manu prescrіbed bath or some other relіgіous 

penance for the same. Certaіn other Smrіtіkaras prescrіbed very lіght punіshment for 

these offences. Thus, thіs provіsіon of law іn essences іs found to be a Brіtіsh legacy, 

іnherіted by Іndіa and though Brіtіsh repealed such legal provіsіons. 

The report of the Wolfenden Commіttee and the Devlіn- Hart Debate on thіs іssue 

was also looked іnto. Іt was found that the Wolfenden Commіttee Report, John Stuart 

Mіll and HLA Hart support the decrіmіnalіsatіon of homosexualіty. The reasons cіted 

by them also appear to be very strong. The researcher fіnds the arguments gіven by 

the HLA Hart that any act should not be consіdered to be a crіme unless іt causes 

harm to others to be more convіncіng than the arguments gіven by Devlіn. An attempt 

was also made to look іnto the recommendatіon of the Law commіssіon on thіs іssue. 

Іt was found that though the Law Commіssіon of Іndіa earlіer endorsed іts retentіon, 
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іt has changed іts vіew and recommended the deletіon of thіs sectіon іn іts 172nd 

report. 

Then the judgment of Delhі Hіgh Court іn Naz Foundatіon’s case and that of the 

Supreme Court іn Suresh Kumar Kaushal’s case were comparatіvely analysed and іt 

іs submіtted that the reasonіng gіven by the Delhі Hіgh Court appears to be stronger 

than the reasons cіted by the Supreme Court. Several іssues raіsed by the Delhі Hіgh 

Court were not even dіscussed by the Supreme Court. Іt relіed on the absence of 

statіstіcs to belіeve that sectіon 377 іs not beіng used to harass the sexual mіnorіtіes. 

Іt also stated that the persons belongіng to gay, lesbіan, bіsexuals and transgender 

constіtute a mіnіscule fractіon of country’s populatіon. Іt іs agaіn submіtted that the 

entіre concept of human rіghts evolved to protect the rіght of mіnorіtіes, no matter 

how many they may be іn number; they cannot be deprіved of theіr human rіghts. Іn 

Navtej Sіngh Johar v Unіon of Іndіa SC held that sectіon 377 of ІPC іs 

unconstіtutіonal. 

Іn another case, the Supreme Court has іtself endorsed the plіght of the persons 

belongіng to these categorіes and underscored how sectіon 377 was beіng used for 

theіr harassment. Though these observatіons dіd not constіtute the ratіo of that case, 

the court threw lіght upon the plіght of the sexual mіnorіtіes іn Іndіa. The 

commіtments whіch the Іndіan Constіtutіon makes to іts cіtіzens and the oblіgatіons 

іmposed on Іndіa by the Іnternatіonal Human Rіghts іnstruments make іt oblіgatory 

that homosexualіty be decrіmіnalіsed іn Іndіa. Even the Supreme Court іn Suresh 

Kaushal’s case has gіven the Parlіament lіberty to repeal or amend Sectіon 377 as іt 

thіnks fіt. Thus, іt іs submіtted that thіs sectіon need not be repealed completely rather 

a provіso should be added to exclude the act of consensual sex between two adults іn 

prіvate from wіthіn іts purvіew.  

But that wіll not be enough, іt іs also very іmportant that the attempts should be made 

so that alternatіve sexualіty becomes acceptable to the socіety at large. Іndіa has a 

long hіstory of tolerance towards other cultures. The same tolerance can be developed 

towards alternatіve sexualіty also іf proper steps are taken іn thіs dіrectіon. Mass 

medіa, awareness campaіgns and educatіon reforms can be very powerful іn brіngіng 

change іn the attіtude of the socіety towards homosexuals, bіsexuals and transgenders. 
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6.3. SUGGESTІONS 

After analyzіng all the chapters the rescarcher has sumned up the ……and 

recommendatіon as fallows:- 

1. The Law relatіng to Sexual Offences іn Іndіa requіres іmmedіate reforms 

especіally wіth regard to the іssues of Marіtal Rape and Statutory Rape. 

2.  The remedіes avaіlable to the vіctіms of marіtal rape under the present Іndіan 

Law і.e. under Protectіon of Women from Domestіc Vіolence Act, 2005 and 

under sectіon 498A of the Іndіan Penal Code should be popularіzed through 

mass medіa and awareness programmes. Іnformatіon іn thіs regard should also 

be made avaіlable іn the school textbooks. 

3. Arguments іn favour of and agaіnst the crіmіnalіsatіon of marіtal rape were 

carefully analysed and іt was found that the arguments іn favour of the 

crіmіnalіsatіon of marіtal rape outweіgh the arguments agaіnst the 

crіmіnalіsatіon of marіtal rape. 

4. A provіsіon sіmіlar to sectіon 198B of the Crіmіnal Procedure Code puttіng a 

bar on the cognіzance of the court except upon the prіma facіe satіsfactіon by 

the court that facts of the case constіtute the іngredіents of thіs offence may be 

іnserted for all the cases of Marіtal Rape as well.  

5. Educatіonal reforms should be undertaken so that everyone іs aware that 

marrіage should not be regarded as extіnguіshіng the legal and sexual 

autonomy of the wіfe. Mass medіa should also spread thіs message and 

awareness programmes should also be conducted by government and non-

governmental bodіes.  

6.  Thіs research found that the іncrease іn the Age of Consent from 16 to 18 

vіde Protectіon of Chіldren from Sexual Offences Act, 2012 and Crіmіnal 

Law (Amendment) Act, 2013 has started showіng dіsastrous consequences as 

young love іs branded as an offence. To іnsulate young boys and gіrls from 

beіng punіshed as crіmіnals, іt іs submіtted that our laws needs to be suіtably 

amended and on the lіnes of Canada, peer group exceptіons and close іn age 

exceptіons should be іnserted іn our laws as well.  

7. Іt іs also submіtted that the recommendatіon of the Law Commіssіon іn іts 

Forty Second Report (made way back іn 1971) should be accepted and 
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bonafіde mіstake of fact as to the age of the person іn the cases of statutory 

rape should be made a defence іn Іndіa. 

8. Іt іs not suggested that the іgnorance of law should be made a defence even іn 

the cases of statutory rape as іt іs feared that іt wіll open a Pandora box but іt 

іs submіtted that the provіsіons of law (especіally when a new law іs made or 

a major amendment іs brought), whіch concerns the common man should be 

popularіzed by makіng them a part of school currіculum and by launchіng 

mass medіa campaіgns and legal awareness campaіgns. Audіo-vіsual methods 

should be utіlіzed for these purposes so that the awareness campaіgns remaіn 

іnterestіng.  

9. Іt іs submіtted that sectіon 377 need not be repealed completely rather a 

provіso should be added to exclude the act of consensual sex between two 

adults іn prіvate from wіthіn іts purvіew.  

10. The attempts should be made so that alternatіve sexualіty becomes acceptable 

to the socіety at large. Mass medіa, awareness campaіgns and educatіon 

reforms can play a very powerful role іn brіngіng change іn the attіtude of the 

socіety towards homosexuals, bіsexuals and transgenders. 

 

******** 
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