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CHAPTER-I 

 iINTRODUCTION 

“Whenever iman icommits ia icrime iheaven ifinds ia iwitness,” isays iEdward iG. 

iBulwer. iWitness iis itherefore iinevitable. iWitness ican ihave ia ipivotal irole iin 

ibringing ithe ioffender ito ijustice. iWitness iassumes iadditional isignificance iin 

iadversarial isystem iof icriminal ijustice iwhere ithe ionus iof iproving ithe icase ilies ion 

ithe iprosecution iand ithe iwitness iof iprosecution ibecomes iimportant iin ithe ipursuit 

iof iexploring ithe itruth. iThe istatus iof iwitness iin ithe icourt iis ithat iof ia ifriend iand 

isupporter ito ithe icause iof ijustice. iAccording ito iBentham, iwitnesses iare ithe i‘eyes 
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iand iyears iof ijustice’. iIt iis iabsolutely iappropriate ias ithe idecision iin ithe isystem 

iof ijustice ithat iis ifollowed iin iIndia iprofoundly idepends ion ithe iwitness iand ihis 

iconduct. iThe iwitness ihas ithe icapacity ito ichange ithe icourse iof ithe iwhole icase. 

iUnderlining ithe isignificance iof iwitness, iin iSwaran iSingh iv. iState iof iPunjab1, 

iWadhwa iJ. isaid, i“A icriminal icase iis ibuilt ion ithe iedifice iof ievidence, ievidence 

ithat iis iadmissible iin ilaw. iFor ithat, iwitnesses iare irequired iwhether iit iis idirect 

ievidence ior icircumstantial ievidence.” iIt iwas ifurther iobserved iby ihim i- i“By 

igiving ievidence irelating ito ithe icommission iof ian ioffence, ihe iperforms ia isacred 

iduty iof iassisting ithe icourt ito idiscover ithe itruth. iIt iis ibecause iof ithis ireason ithat 

ithe iwitness ieither itakes ian ioath iin ithe iname iof iGod ior isolemnly iaffirms ito 

ispeak ithe itruth, ithe iwhole iof ithe itruth iand inothing ibut itruth. iHe/she iperforms 

ian iimportant ipublic iduty iof iassisting ithe icourt iin ideciding ion ithe iguilt ior 

iotherwise iof ithe iaccused iin ithe icase. iHe isubmits ihimself ito icross- iexamination 

iand icannot irefuse ito ianswer iquestions ion ithe iground ithe ianswer iwill iincriminate 

ihim” i 

The itestimony igiven iby ithe iwitnesses ienables ithe icourt ito idecide ithe imerit iof 

ifacts iand icircumstances iof ithe icase. iTherefore, ithe itruthfulness iof ithe iwitness’s 

itestimony ibecomes ithe icornerstone iof ithe ijustice iand ihence ithe iwitness iis imade 

ito ioffer istatement iunder ioath. iThe istatement iof iwitness imay ilead ito ithe 

iconviction ior iacquittal iof iaccused. iThe ispeedy ijustice ior idelay iin ijustice idelivery 

ialso idepends, ito ia igreat iextent, ion ithe iquality iof istatement igiven iby ithe iwitness 

iduring itrail. i 

On ithe iwhole, ithe isuccessful ifunctioning iof ithe icriminal ijustice isystem ilargely 

idepends ion ithe ireadiness iof iindividuals ito ifurnish iinformation iand itender 

ievidence iwithout ibeing ithreatened ior ilured. iWhile ithe icrucial irole iplayed iby ia 

iwitness iis igenerally irecognized, ithe iconditions irelating ito iwitness iin iIndia iare 

ihighly ipathetic. iThe iwitnesses iin ithis icountry iare ino ilonger iwilling ito icome 

iforward ito ioffer itestimony. iThis isituation ihas ideveloped iover ia iperiod iof itime 

iand imainly ion iaccount iof iseveral ifactors iconsistently iworking iin ithis iprocess. 

 
1AIR i(2000) i5 iSCC i68. i10 
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iWitness idithers ias ihe ifaces iwrath, ipressure iand iintimidation ito ihis ilife iand 

iexistence ifrom iaccused iparty. iThe isituation igets ifurther iaggravated iwhen ihe 

ifinds ithe istate idoes inot ihave iany ilegal iobligation ito ihim ifor iextending iany 

isecurity. iBesides, iundergoing ithe ijudicial iprocess iin iterms iof ivisiting icourt iagain 

iand iagain iand ifacing iadjournments icause ihim ito ireappear imany itimes ibefore ithe 

icourt. iAll ithis ileads ito ia ifrustration iand iimmense iloss iof itime iand iwork ifor 

ihim. iMoreover, ihe idoes inot ifind ithe ibehaviour iand iattitude iof ipolice, 

iprosecution iand icourt iofficials ivery iencouraging. iAt itimes, ihe iis idealt iat iequal 

ifooting iof ioffender. iThese iproblems iforce ihim ito iturn ihostile. iAnd iturning 

ihostile iopens iup inew iissues iand iproblems ifor ijustice idelivery iand ifair itrial. i 

The iwillingness iof ian iordinary iperson ito icooperate iwith ilegal iprocess iin iterms 

iof ioffering itestimony ior iany isuch ithing iis inot isurely igoverned iby ithe 

iconstitutional iexpectations ifrom ihim. iSimilarly, ihis iunwillingness ihas ialso inothing 

ido iwith ithe igreat iideals iof ifundaments iof ijustice ior iany isuch ithing. iHe idithers 

ibecause ihe ihas ieither iseen ithe iconsequences iof ibeing iwitness ior ihe ihas 

iexhausted iby ivisiting ithe icourt iand igetting igrilled ifor ino ireason. iAs ialso ithe 

iSupreme iCourt ihas iobserved, i"A iwitness iis inot itreated iwith irespect iin ithe 

iCourt... iHe iwaits ifor ithe iwhole iday iand ithen ifinds ithe imatter iadjourned... iAnd 

iwhen ihe idoes iappear, ihe iis isubjected ito iunchecked iexamination iand icross-

examination iand ifinds ihimself iin ia ihapless isituation. iFor ithese ireasons iand 

iothers, ia iperson iabhors ibecoming ia iwitness" i(Swaran iSingh iv iState iof iPunjab, 

iAIR i20002). i 

 

1.1 SCOPE iAND iOBJECTIVES 

• Give ian ioverview iof ithe iconcept iof iwitness iprotection 

• To iknow ithe iconcept iand iposition iof iwitness iprotection ischeme i2018 

• Why ithere iis ia ineed ifor iinsertion iof ia iwell-defined ilaw irelating ito 

iWitness iProtection iin iour iCriminal iJustice isystem 

 
2 iIbid 
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• To imake ian ianalytical istudy iof ithe iconcept iof i“hostile iwitness” iand 

iemerging ichallenges iand iissue iconcerning ithe isame i 

• To icritically i ianalyses ithe iexposition iof ilaw ifrom ithe ilegislative iand 

ijudicial itrends 

• To istudy ithe ideciding ifacts iin iproviding ithe iprotection ito ithe iwitness. 

 

 

1.2 RESEARCH iMETHODOLOGY 

The iresearch iis idoctrinal. iEmpirical imethod iof iresearch iis inot ifollowed iin ithis 

iwork, ias iin ia ishort ispan iof itime, ilarge iof ipublished imaterial i ihas icome iup ifor 

ischolar’ iunderstanding iof ithe itopic iand iit’s ipossible ito icarry iout ia idoctrinal 

iresearch iwith ithe ihelp iof iprimary iand isecondary idata. iAs ia isecondary isource iof 

istudy iwill ibe ibooks iof ieminent iauthors, iarticles iin iresearch ijournal, inews ipaper 

iand ilegal iweb-sites. i 

The istudy ihas ifollowed iexplorative, idescriptive iand ianalytical imethods i.The 

ipurpose iof ithe idesign iis ito iexplore, idescribe, ianalyse iand ireview ithe iexisting 

ilaw irelated ito iproviding iinformation iin iIndia iand ichallenges ito iimplement iit 

iproperly. iThe iattempt iof ithe igovernment ito ifind ithe isolution iand iits iimplication 

ito isolve ithe icontroversy iwill ibe idiscuss. 

In iaccordance iwith ithe iobjectives iof ithe ipresent istudy, idoctrinal iand inon- 

idoctrinal iresearch idesigns ihave ibeen iadopted. 

The idoctrinal idesign ihas ibeen iused ito istudy ithe ijurisprudential idevelopment iin 

ithe iareas iof ihostility, iprotection iand iproblems iof iwitnesses. iThis ihas ibeen idone 

iprimarily iwith ithe ihelp iof icase ilaws iand ileading ijudgments iof ivarious icourts. 

iThe ireports iof icommittees iand icommissions ihave ibeen iscanned ito isifting ithe 

iissues irelating ito ithe iresearch iproblem. 

The inon-doctrinal imethod ior iempirical iapproach iis ithe iprime ihighlight iof ithis 

istudy. iIn ithis ipursuit, ia isample isurvey ihas ibeen icarried iout ito icollect ithe 

irequired idata iby iusing isome istructured imethods iof idata icollection. 
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1.3 Hypothesis/Research iProblems 

1. The irights iof ithe iaccused iperson ito ifair iand iopen itrial iare imentioned iin 

ivarious iInternational idocuments irelating ito ihuman irights ilike iHuman 

iRights iand iInternational iCovenant ion iCivil iand iPolitical iRights, ibut iit 

ihas ifailed ito irecognize iand imention ithe ineed iand iimportance iof ivarious 

iprotection ithat imight iresult iin ithe ifailure iof icriminal ijustice isystem. iAre 

iaccused ibetter iprotected ithan iwitness iin iInternational iInstruments? 

2.  iThe ilaw icommission iof iIndia ihas iprepared ia ireport ion ithe iwitness 

iprotection iprogramme iand ithe iWitness iIdentity iProtection iBill. iBut ithere 

iare istill isome imajor idrawbacks iin ithe idraft iwhich ineeds ito ibe itaken 

icare iof. 

3.  iIn iIndia ithere iwere ivery ifew iStatutes ilike iPOTA iand iTADA ithat 

iprovided ifor iwitness iprotection. iMost iof ithese istatutes iare irepealed iand 

icurrently ithere iis ionly ione iStatute ii.e., iUnlawful iActivities i(Prevention) 

iAct i2004 ithat iprovides ifor iwitness iprotection. iTherefore iit iis idesired ito 

ihave ia ispecial ilaw iin irespect iof ithe iprotection iof iwitnesses iin iviolent 

icases. 

4. The iIndian iJudicial iSystem, iin ivarious idecisions, ihas irecognized iand 

iemphasized ithe ineed iof ia ispecial ilaw irelating ito iwitness iprotection. iThe 

icourt ihas ialso ibeen iinstrumental iin ilaying idown ithe iguidelines ifor ithe 

isame. iThese iguidelines iwhich icould ibe ihelpful iin iformulating ia ibetter 

iwitness iprotection iprogrramme. iWhether ithe iguidelines ilaid idown iby 

iIndian iSupreme iCourt icould ibe irelied iwhile iformulating ithe iwitness 

iprotection iprograme. 

5. The ideveloped icountries ilike iUnited iStates iof iAmerica, iGreat iBritain iand 

ideveloping icountries ilike iPhilippines ihave iwitness iprotection iprogrammes 

iand ithose iare iimplemented iin icases iof iviolent icrimes ias iwell. iIt iis 
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iimportant ito imake ia icomparative ianalysis iof ithe iprovisions iincorporated 

iin ithese ilaws iand itheir irelevance iin iIndian isituation. iCould iwitness 

iprotection iprograms iinstituted iin iother ideveloped iand ideveloping inations 

ihelpful iin iframing ithe iwitness iprotection iprogram ifor iIndia? 

6. It iis ipossible ito ievolve ia imodel ischeme ifor iwitness iidentity iprotection 

iand iphysical iprotection iin iviolent icrimes iand iinvolvement iof isocieties iin 

iwitness iprotection.Whether iIndia ineeds ia ispecial ischeme ifor iwitness 

iprotection iin iviolent icrimes?Does isociety ihave ia irole iplay iin iwitness 

iprotection. 

1.4 Literature iReview 

In i2003 ithe iMalimath iCommittee iwhile isubmitting iits ireport ion ithe ireforms iin 

iCriminal ijustice iSystem iobserved ithat iour icriminal ijustice isystem iis iabout ito 

icollapse ias ithe icommon ipeople iare ilosing itheir ifaith iin ithe isystem. iThe 

icommittee ihas iattributed imany ifactors ito iit ilike ithe idelay iin iproceedings iand 

ibacklog iof icases ietc. 

The icommittee ipointed iout ithat iour isystem iemphasis istrongly iupon ithe irights iof 

iaccused iperson ibefore, iduring, iand iafter ithe itrial. iThe icriminals iare inot iafraid iof 

icommitting icrime ias ithey iare isure iof igetting iscot ifree ifrom ithe iclutches iof ilaw. 

iThe icommittee ialso imentioned iabout iwitness ibut iit idid inot iemphasise iupon ithe 

iaspect iof iwitness iprotection iin iIndia. i 

The iConstitution iof iIndia iprovides iimportant isafeguards ifor ithe iprotection iof 

irights iof ithe iaccused. iThe icode iof icriminal iprocedure iprovides ifor iprocedural 

isafeguards ito ithe iaccused iperson ilike ifair itrial, iright ito iconsult, iright ito icross 

iexamine iand iright ito icompensation iin icase iof ifalse iallegations ietc. 

The ibasic iobject iof ithe icriminal ijustice isystem iis ito iprotect ithe isociety iagainst 

ithe icrime iand ipunish ithe ioffenders. iBut iunfortunately, ithe icriminal ijustice isystem 

idoes inot ishow iequal iconcern ito ithe ivictims iof ithe icrime. iTraditionally, ithe 

iclaims iof ithe ivictims iwere isufficiently isatisfied iby iconviction iand isentence iof 
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ithe ioffenders. iVery ifew iprovisions icould ibe ifound iin irespect iof ithe ivictim iof 

isexual ioffences ietc. iBut iin itoday’s itime iit iis ifelt ithat iin iorder ito iachieve ithe 

itrue isuccess iof ithe icriminal ijustice isystem iis inot ionly ithe ireformation iof ithe 

ioffender ibut ithe irestoration iof ijustice ito ithe ivictims iof ithe icrime. iOne iof ithe 

imost iimportant iaspects iof ithis iis ithe iprotection iof ithe ivictim iand ieven ithe 

iwitnesses iwho iplay ia ivital irole iin ithe iadministration iof ijustice. iThis iprotection 

ican ibe iprovided iin ivarious imanners iby iawarding ithe icompensation ior iphysically 

iprotecting ithem ifrom ithe ipossible ithreats iof itheir ilife, iproperty iand ithe isafety iof 

itheir ifamily imembers. 

The ilaw iCommission iin iits i198th ireport ihas isuggested icomprehensive i‘Witness 

iIdentity iprotection’ iand i‘Witness iProtection’ iprogrammes ito iprevent iwitness ifrom 

iturning ihostile iunder ithreat ifrom ithe iaccused iand ito iensure ithat icriminal itrials 

ido ino iend iin iacquittals. iHowever, ithe ireport ihas inot iexhaustively idealt iwith ithe 

iproblems iof ithe iwitnesses. i 

B.Guru irajah iRao, i‘Ancient iHindu iJudiciature’, italks iabout ithe iancient ijudicial 

isystem. iThe ibook ihas igiven ia idetailed iaccount iof ithe iancient ilegal isystem iin 

iIndia iwhich icovers ithe iadministration iof ijustice iin iCivil iand icriminal imatters. 

iThe ilegal isystem, ias iexisted iin iearly iHindu ilaw iand imiddle iperiod iI.e. 

iMohammedan ilaw irelating ito iwitness iwas iestablished iin ia iway ithat iwould 

iarouse iconfidence iand ifaith iin ithe iminds iof inot ionly ithe ivictims ibut ialso 

iwitnesses iand ithe iaccused ipersons. iThe itreatment iwas ibeen igiven ito iwitness iin 

ithe icourts imight ibe ione iof ithe ireasons ithat icould ihave iattracted ithe iwitnesses ito 

iparticipate iin ithe iadministration iof icriminal ijustice. iThe ibook iis iof igreat ihelp iin 

ifinding iout ithe isuccess iof iancient icriminal ijustice isystem. 

The iaspect iof icompensation ito iaccused ipersona iand ieven ito ithe ivictims iis ibeing 

idealt iby iThe iIndian iLegislature ithrough ivarious istatutory iprovisions, ithough, ithe 

iwitness iprotection ihas iremained ioverlooked. i 

A. iK. iSarkar iand iS.K. iAwasthi iin ithe ibook, i‘Law ion iCompensation’ ihas idealt 

iwith ithe ivarious iaspects iof iprotection iof irights iof ivictims iand iaccused ipersons 
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ithrough icompensation icovering iinternational iperspective iof ilaw iof icompensation. 

iBut ihe ihas ifailed ito imention iabout ithe iidea iof icompensation ito iwitness. 

Dr. iAvatar iSingh iin ihis ibook i‘Principles iof ilaw iof ievidence’ iand iVepa iP. iSarthi 

iin i‘Law iof iEvidence’ ihas idiscussed iin idetail ithe ivarious iaspects iof ilaw irelating 

ito itestimony iof iwitness.  

 

 

 

 

 

CHAPTER-2 

HISTORICAL iDEVELOPMENT 

2.1: Introduction i 

Witness, ithrough iages, ihas ibeen ia ikey iplayer iin ithe ipursuit iof ijustice idelivery. 

iThe ifundamentals iof ijustice inecessitate ithat ithe itruth iand iimpartiality imust ibe 

iquintessence iof ijustice. iThis ibrings ithe irole iof ian ionlooker ior ithird iparty ias 

iwitness ito iconfirm ior ireport ito icriminal ijustice iagencies ithe iingredients iof ithe 

iincident. iThe isanctity iof istatements imade iby ithe iwitness iis iconsidered ito ibe 

icorrect iand ifactual ias ithey iare imade iunder ioath. iHence, ithe irole iof iwitness ihas 

ibeen iof iparamount iimportance iin iassisting ithe icourse iof ijustice. i 

Calling iof iwitness ito ioffer ihis itestimony iin ia icase iis inot ia inew iidea. iIt iwas 

ipresent ieven iin iancient iIndia. iKautilya iin ihis ifamous iwork i‘Arthasastra3’ isays 

i“the iparties ishall ithemselves iproduce iwho iwitnesses iwho iare inot ifar iremoved 

 
3 i iKautilya, iArthasastra, iBook iJ, iChapter i11, iVerse i50; iKangle, iKautilya iArthasastra i(University 

iof iBombay) i(1970), iPart iIInd, iPage i230 i 
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ieither iby itime ior iplace. iWitnesses iwho iare ifar iaway ior iwho iwill inot istir iout 

ishall ibe imade ito ipresent ithemselves iby ithe iorder iof ithe ijudge”
 i

 

In iancient iscriptures ivarious imeans iof iproof iwere iclassified ias ihuman iand idivine. 

iThe ihuman imeans iof iproof iwere isub-divided iinto idocuments, ipossession iand 

iwitnesses. iThe ifamous iwork iof iYajnvalkya i4enumerates ithree imeans iof iproof. i 

It ialso idirects ieven ifor ithe icomparison iof ihandwriting.
 i

However, iin iorder ito 

iunderstand iwhat irole idoes ithe iwitness iplay iin iIndian iCriminal iJustice iSystem iwe 

ihave ito itrace ithe ihistory iof ithe iLaw iof iEvidence iin ithe icountry? iFor ithis iwe 

ihave ito istudy ithe isubject ireferring ito ithree idifferent iperiods, inamely ithe iAncient 

iHindu iperiod ithe iAncient iMuslim iperiod iand ithe iBritish iperiod. 

 i2.2 iLaw iof iEvidence iin iAncient iHindu iPeriod i 

The ilaw ievidence iin iAncient iHindu iperiod ican ibe itraced ifrom ithe iHindu 

iDharma iShasta’s. iThe ihistorical ibackground iof ithe iLaw iof iEvidence iand iits ilater 

idevelopment ihas ibeen ielaborately idiscussed iin iRadha iKumod iMukherjee’s 

iEndowment iLectures ion iHindu ijudicial iSystem, idelivered iby iSir iS. 

iVardhachariar5.
 i

 

According ito iHindu iDharma iSastras ithe ipurpose iof iany itrial iis ithe idesire ito ifind 

iout ithe itruth. iYajnvalkya isays ithat i“Discarding iwhat iis ifraudulent; ithe iKing 

ishould igive idecisions iin iaccordance iwith ithe itrue i6facts.” iIn iorder ito idiscover 

ithe itruth ifrom ithe icontradictory iclaims imade iby itwo iparties iin ia icase ithe iHindu 

ilaw igivers itook ievery ipossible iprecaution. iThe iShastras ienjoined ithat ithe iparties 

icoming iinto ithe iCourt imust ibe iprevailed ion ito iadmit ithe itruth. iManu isays, ithe 

iKing ipresiding iover ithe itribunal ishall iascertain ithe itruth iand idetermine ithe 

icorrectness iof ithe itestimonies iof ithe iwitness, ithe idescription, itime iand iplace iof 

 
4 iYajnvalkya, iII, i22 i(100 iA.D. ito i300 iA.D.); iKane, iHistory iof iDharmasastra, iVol. i3, iPage i304 

5 i iVishnu, iVIII, i12; iM.K.Sharan, iCourt iProcedure iin iAncient iIndia i(1978) iPage i96 i4 

iKrisnamachari iV., iThe iLaw iof iEvidence, iHyderabad, i2003, iPage i2 i 
6 iYajnvalkya, iII, i22 i(100 iA.D. ito i300 iA.D.); iKane, iHistory iof iDharmasastra, iVol. i3, iPage i304 
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ithe itransaction ior iincident igiving irise ito ithe icase ias iwell ias ithe iusages iof ithe 

icountry, iand ipronounce ithe itrue ijudgment i. 

Vasista irecognizes ithree ikinds iof ievidence: i 

1-Likhitam iSakshino i 

2-Bukhti iParmanan 

3- iTrividham iSmritham. ii.e. i 

A. iLekhya i(Document), iB. iSakshi i(Witnesses) i, iC. iBukhthi i(Possession) i 

A. iLekhya i(Documentary iEvidence): i 

This ilekhya ior idocumentary ievidence iwas ifurther iclassified iinto ithree icategories, 

inamely, iRAJASAKSIKA, iSASAKSIKA iand iASAKSIKA. i 

[I] iRajasaksika: i 

Rajasaksika iis ia idocument iwhich iis iexecuted iin ithe iKing’s iCourt iby ithe iKing’s 

iclerk iand iattested iby ithe ipresiding iofficer iaffixing ithe iseal iwhich iresembles ito ia 

imodern iregistered idocument. i 

[II] iSasksika: i 

Sasksika iis ipurely ia iprivate idocument iwritten iby ianyone iand iin itheir iown ihands 

iby iwitness.  

[III] iAsaksika: i 

Asaksika iis ia idocument iwhich ihas ibeen iwritten iby ithe iparties iitself iand ihence 

iadmissible. i 

Just ilike iin ipresent idays iin iwhich idocumentary ievidence iis ibeing ipreferred iover 

ioral ievidence, ithe iAncient iHindu iLaw iof iEvidence ialso ipreferred ithe 

idocumentary ievidence iover ioral ievidence. iThe iHindu ilaw igivers, ihowever, iwere 
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iprobably iaware iof ithe iweakness iof ithe idocumentary ievidence ias iagainst ipossible 

iforgery. iThey ihave iprovided ielaborate irules ito iensure ithe igenuineness iof ithe 

idocument. iIn iAncient iHindu iLaw ia idocument iwritten iby ichildren, idependents, 

ilunatics, iwomen ior iperson iunder ifear iwas iconsidered ias ivitiated. iThere iwere 

ialso irules ifor itesting ithe igenuineness iof idocument iby icomparison iof ihandwriting 

iin iquestion, iparticularly iin icases iwhere iexecutants iare idead. i 

B. iSakshi i(Witnesses): i 

The iHindu ilaw igivers iprovided ithe irules ifor ithe ipurpose iof idetermining ithe 

icompetency iof iwitnesses. iPersons iwhose icharacter iwas ihighly idubious iwere 

iconsidered ias itainted iwitnesses iand iwere iheld ito ibe inot icompetent. iShastrakartas 

i(similar ito ithe icontemporary iAdvocates) iwere ienjoined iin iorder ito iensure ithe 

iwitnesses ito ispeak ithe itruth. iBefore igiving ievidence ithe iwitnesses iwere irequired 

ito iperform ia ibrief iSankalpa i(ablution) iand iwere ito iface itowards ithe iauspicious 

idirection iand iwere iexhorted ito ispeak ithe itruth, iin ithe imost isolemn iapples ito 

itheir istrongest ireligious isentiments. iFor ithe ipurpose iof idetermining ithe icredibility 

iof ithe iwitnesses ithe iJudges iwere irequired ito ipay iattention ito idemeanor iof ithe 

iwitnesses. iAccording ito iVishnu iPuran i“a ifalse iwitness” imay ibe iknown iby ihis 

ialtered ilooks, iby ihis icountenance ichanging icolour iand iby ihis italk, iwandering 

ifrom ithe isubject. iYagnavalkya isays, i“He iwho ishifts ifrom iplace ito iplace, ilicks 

ihis ilips, iwhose iforehead iperspires, iwhose icountenance ichanges icolour, iwho iwith 

ia idry itongue iand istumbling ispeech italks imuch iand iincoherently iand iwho idoes 

inot iheed ithe ispeech ior isight iof ianother, iwho ibites ihis ilips, iwho iby imental, 

ivocal ibodily iacts ifalls iinto ia isickly istate, iis iconsidered ia itainted iperson7.” 

C. iBhukhti i(Possession): i 

In ian iagricultural ieconomy iexisting iin iAncient iHindu iIndia, idisputes iregarding 

ipossession iof ilanded iproperty iconstituted ithe ibulk iof ilitigation. iPossession iwas 

irecognized ias ievidence iof iright iand ititle iand ione iof ithe imodes iof iproving ialong 

 
7 i iAncient iHindu iJudicature: iTagore iLaw iLectures: iS. iVaradachari 
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iwith ithe idocuments iand iwitnesses. iIn ithe ipresent iEvidence iAct ialso ithere iis ia 

ipresumption ithat ithe ipossessor iof ianything iis ithe ilawful iowner iof ithat ithing. 

2.3 iLaw iof iEvidence iin iAncient iMuslim iPeriod i 

More idetails iof ithe ihistorical ibackground iof iLaw iof iEvidence iin iAncient iMuslim 

iIndia iare icontained iin ithe ibook i“Muslim iJurisprudence” iby iSir iAbdul iRahim.
 

i8The iHoly iQuran ilays igreat iemphasis ion ijustice. iIt iholds ithat ithe iwhole icreation 

iis ifounded ion ijustice iand ithat ione iof ithe iexcellent iattributes iof iGod iis ithat iHe 

iis ijust. iTherefore, iin iIslam ithe iConception iof ijustice iis, ithe iadministration iof 

ijustice iis ia idivine idisposition9. 

The iMohammedan iLaw igivers iclassify ithe iwhole iEvidence iin itwo iheads ii.e. ioral 

ievidence iand idocumentary ievidence. iOral ievidence iis ifurther isub- iclassified iinto 

idirect iand ihere-say ievidence ias iin ithe ipresent iday. iAlthough idocuments iproperly 

iexecuted iand ibooks ikept iin ithe icourse iof ibusiness iwere iaccepted ias ievidence, 

ioral ievidence iappears ito ihave ibeen ipreferred ito idocumentary ievidence.
7 i

When 

idocuments iare iproduced ithe icourt iinsisted iupon iexamining ithe iparty iwhich 

iproduced ithem. iIn iregard ito ioral ievidence ithe iHoly iQuran isays i“O iTrue 

ibelievers: iObserve ijustice, iwhen iyou iappear ias iwitnesses ibefore iGod iand ilet inot 

ihatred itowards iany iinduce ito iyou ito ido iwrong, ibut iact ijustly. iThis iwill 

iapproach inearer ito ipiety. iFear iGod ifor iGod iis ifully iacquainted iwith iwhat iyou 

ido.”
8 i

 

In ianother iverse ithe iHoly iQuran isays ithat i“O: iYou iwho ibelieve, ibe imaintainers 

iof ijustice iwhen iyou ibear iwitnesses ifor iGod’s isake, ialthough iit ibe iagainst 

iyourselves ior iyour iparents: ior iyour inear irelations, iwhether ithe iparty ibe irich ior 

ipoor, ifor iGod iis imost icompetent ito ideal iwith ithem iboth. iTherefore ido inot 

ifollow iyour ilow idesire iin ibringing itestimony iso ithat iyou imay iswerve ifrom 

ijustice iand iif iyou iswerve ior iturn iaside ithen isurely iGod iis iaware iof iwhat iyou 

 
8 i isection i110, iThe iIndian iEvidence iAct  

9 i iKrishnamachari iV., iThe iLaw iof iEvidence, iHyderabad, i2003, iPage i5 
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ido10” 

In iAncient iMuslim iPeriod ithe iCourts ihad ito ipay igreat iattention iwhile iexamining 

ithe iwitnesses. iIn ithe iprocess ithe iCourt ipays igreat iemphasis ion ithe icredibility iof 

ithe iwitnesses ias iwell ias ithe iparties. iThis ican ibe isubstantiated iby ian iexample 

ifrom ithat iperiod iin iwhich ia icase icame ibefore ithe iMughal iemperor iShahjehan. 

iIn ithat icase iHindu iscribe icomplained ithat ia iMughal isoldier ihas ieloped iwith ihis 

i(scribe’s) iwife. iThe iKing iordered ifor ithe iarrest iof ithe iperson iand ito ibe 

iproduced ibefore ihim. iWhen ithe iperson iwas iproduced ithe iwoman iwho iwas isaid 

ito ibe ithe iwife iof ithe iHindu iscribe idenied iof ibeing ihis iwife. iEmperor iShahjehan 

iwatching iher idemeanor isuddenly iasked iher ito ifill ithe iCourt’s iInkpot11. iThe ilady 

idid ithe ijob iso idexterously iand icleanly ithat ithe iKing iwas iconvinced ithat ishe 

imust ibe ithe iwife iof ithe iHindu iscribe.
 

2.4 iDocumentary iEvidence: i 

The iAncient iMuslim iLaw ialso irecognizes ithe iDocumentary iEvidence12. iHowever, 

ithere iwere isome idocuments iwhich iwere inot irecognized ias ievidence iin ithe 

iAncient iMuslim iCourts. iUnder iAncient iMuslim iLaw idocuments iexecuted iby 

icertain iclasses iof ipersons iwere iconsidered ias ivitiated iand iwere inot irecognized ito 

ibe iadmitted ias ievidence. iPersons ilike iwomen, ichildren, idrunkards, igamblers, 

icriminals iwere inot iconsidered ias icompetent ito iexecute iany idocuments iand ithus 

ithe idocuments iexecuted iby isuch itypes iof ipersons iwere iinadmissible i(as 

ievidence) iin ithe iAncient iMuslim iCourts. i 

2.5 iLaw iof iEvidence iin iBritish iIndia i 

In iBritish iIndia ithe iCourts iestablished iunder ithe iprovisions iof ithe iRoyal iCharter 

iin iBombay, iMadras iand iCalcutta iwere ifollowing ithe iEnglish irules iof ithe iLaw 

 
10 i iIbid iat ipara i3 

11 i iHoly iQuran, iChapter i5, iVerse i8 

12 i iHoly iQuran, iChapter i4, iVerse i135 
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iof iEvidence. i13In iMofussil iCourts iwhich iwere isituated ioutside ithe iPresidency 

iTowns ithere iwere ino idefinite irules irelating ito ithe iLaw iof iEvidence. iThe iCourts 

ienjoyed iunfettered iliberty iin ithe imatter iof iadmission iof ievidence. i 

2.6 iWitness iin iModern iTimes: i 

The iterm i‘witness’ ihas inot ibeen idefined iin iany iIndian istatutes. iHowever, ithe 

ilegal iunderstanding iwith ithe iterm iis iquite iapparent. iA iwitness imay ibe idefined 

ias ione iwho igives ievidence iin ia icase; ian iindifferent iperson ito ieach iparty, isworn 

ito ispeak ithe itruth, ithe iwhole itruth, iand inothing ibut ithe itruth. iThe iBlack's iLaw 

iDictionary idefines ia iwitness ias ione iwho isees, iknows, ior ivouches ifor isomething, 

ior ione iwho igives itestimony, iunder ioath ior iaffirmation iin iperson ior iby ioral ior 

iwritten ideposition, ior iby iaffidavit. iIn iSat iPal iv. iDelhi iAdministration,14 ithe 

iSupreme iCourt iof iIndia idefined ia ihostile iwitness ias i"one iwho iis inot idesirous 

iof itelling ithe itruth iat ithe iinstance iof ithe iparty icalling ihim iand ian iunfavorable 

iwitness iis ione icalled iby ia iparty ito iprove ia iparticular ifact, iwho ifails ito iprove 

isuch ifact ior iproves ian iopposite ifact." i 

The iHalsbury’s iLaws iof iIndia iclassified iwitnesses iinto idifferent icategories ias- i 

• Eye iwitness 

• natural iwitnesses, i  

• chance iwitnesses, i  

• official iwitnesses, i  

• sole iwitnesses, i 

• injured iwitnesses, i  

• independent iwitnesses, i  

 

13 i iKrishnamachari iV., iThe iLaw iof iEvidence, iHyderabad, i2003, iPage i6 i 

14 i iAIR i1976 iSC i294 i: isee iat i1976 iCri. iL. iJ. i295. 
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• interested, irelated iand ipartisan iwitnesses, i  

• inimical iwitnesses, i  

• trap iwitnesses, i  

• rustic iwitnesses, i 

• child iwitnesses, i   

• approver, iaccomplice ietc. i  

 iThe igroup icalled i“WITNESSES” iis ithe ispecies icalled iout ifor iconsidering ithe 

isubject ion ihand. iThe iusage i“hostile iwitness” idoes inot ifind ia iplace iin ithe iIndian 

iEvidence iAct, i1872. iAuthorities iare inot iunanimous iwith iregard ito ithe imeaning 

iof ithe iwords i“adverse”, i“unwilling” ior i“hostile” iand ithe idraftsman iof ithe 

iEvidence iAct ihas, iin iview iof ithe iconflict, irefrained ifrom iusing iany iof ithose 

iwords iin ithe iAct. iThe imatter iis ileft ientirely ito ithe idiscretion iof ithe icourt. iA 

iwitness iis iconsidered iadverse iwhen, iin ithe iopinion iof ithe iJudge, ihe ibears ia 

ihostile ianimus ito ithe iparty icalling ihim iand inot imerely iwhen ihis itestimony 

icontradicts ihis iproof. iWho iis ia i‘hostile iwitness’? iGenerally, ia iwitness iis ilabeled 

ias ihostile, iwhen ihe ifurnishes ia icertain istatement ion ihis iknowledge iabout 

icommission iof ia icrime ibefore ithe ipolice ibut irefutes iit iwhen icalled ias iwitness 

ibefore ithe icourt iduring itrial. iThe iterm i‘ ihostile iwitness’ idoes inot ifind iany 

iexplicit ior iimplicit imention iin iany iIndian ilaws, ibe iit iIndian iEvidence iAct ior 

ithe iCode iof iCriminal iProcedure ior iany iother ilaw. iHistorically, ithe iterm iHostile 

iWitness iseems ito ihave iits iorigin iin iCommon iLaw. iThe iCommon iLaw 

icategorizes iwitnesses ias i“hostile” ior i i“adverse” iwitnesses. iBut itill inow ino iany 

isuch idistinction ihas ibeen imade iin iany iof ithe ilaws ienforced iin iIndia. iThe 

iWikipedia iEncyclopedia idefines ihostile iwitness ias ia iwitness iin ia itrial iwho 

itestifies ifor ithe iopposing iparty ior ia iwitness iwho ioffers iadverse itestimony ito ithe 

icalling iparty iduring idirect iexamination. iThe iLaw.Com iDictionary idefines ihostile 

iwitness imeans ian iadverse iwitness iin ia itrial iwho iis ifound iby ithe ijudge ito ibe 
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ihostile ior iadverse ito ithe iposition iof ithe iparty iwhose iattorney iis iquestioning ithe 

iwitness, ieven ithough iattorney icalled ithe iwitness ito itestify ion ibehalf iof ihis ior 

iher iclient ior ithe iwitness ibecomes iopenly iantagonistic, ithe iattorney imay irequest 

ithe ijudge ito ideclare ithe iwitness ito ibe ihostile ior iadverse. iIf ithe ijudge ideclares 

ito ibe ihostile ior iadverse ithe iattorney imay iask i“leading iquestions”, iwhich 

isuggests ianswers, ior iare ichallenging ito ithe itestimony ijust ias iin icross- 

iexamination iof ia iwitness iwho ihas itestified ifor ithe iopposition. 

Alri iAjit
 i15defines ihostile iwitness ias i‘an iadverse iwitness iin ia itrial iwho iis ifound 

iby ithe iJudge ito ibe ihostile i(adverse) ito ithe iposition iof ithe iparty iwhose iattorney 

iis iquestioning" ithe iwitness, ieven ithough ithe iattorney icalled ithe iwitness ito 

iTestify ion ibehalf iof ihis/her iclient. iWhen ithe iattorney icalling ithe iwitness ifinds 

ithat ithe ianswers iare icontrary ito ithe ilegal iposition iof ihis/her iclient ior ithe 

iwitness ibecomes iopenly iantagonistic, ithe iattorney imay irequest ithe iJudge ito 

ideclare ithe iwitness ito ibe i'hostile' ior i'adverse'. iIf ithe iJudge ideclares ithe iwitness 

ito ibe ihostile ithe iattorney imay iask ileading iquestions iwhich isuggest ianswers ior 

iare ichallenging ito ithe itestimony ijust ias ion icross- iexamination iof ia iwitness iwho 

ihas itestified ifor ithe iopposition. 

Thus, ia ihostile iwitness, iis ialso icalled ias iadverse iwitness, iwho iweakens ithe icase 

iof ithe iside ihe ior ishe iis isupposed ito ibe isupporting ii.e. iinstead iof isupporting ithe 

iprosecution iwho ihas ipresented ihim ias ia iwitness iin ithe icourt iof ilaw, ithe iwitness 

ieither iwith ihis ievidence ior istatement ibecame iantagonistic ito ithe iattorney iand 

ithus i“ruin ithe icase” iof ithe iparty icalling isuch iwitness. iIn isuch ia icase, imoreover, 

iit iis ithe iattorney iwho iasks ithe ijudge ito ideclare ithe iwitness ia ihostile iwitness. 

iThus, iit iis ithe icourt iand ino iother ithan ithe icourt ithat ihas iauthority ito ideclare ia 

iwitness ia ihostile iwitness. iIt ihas ito ibe iremembered ihere ithat ithe icourt ican inot 

iby iitself ideclare ia iwitness ia ihostile iwitness ibut iit ican ido iso ionly ion ithe 

irequest imade iby ithe iprosecution iattorney. iIf ia iwitness ihas ibeen ideclared ia 

ihostile iwitness, iby ithe icourt iof ilaw, ithe iattorney ithen ihas igreater ifreedom iin 

 

15 i i2008 iCriminal iLaw iJournal i, iJul 
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iquestioning ithe ihostile iwitness. iIn iother iwords, iif ia iwitness ihas ibeen ideclared 

ias ihostile iwitness ithe iprosecution imay iquestion ithe iwitness ias iif iin icross-

examination ii.e. ihe ior ishe imay iask ileading- iquestions ito ithe iwitness ideclared 

ihostile iand ithis iis ithe ibasic idifference ibetween ithe istatus iof ia iwitness ideclared 

ihostile iand ithe iwitness iwho ihas inot ibeen ideclared ihostile ior iwho iis ia icommon 

ior ifavorable iwitness. 

The iSupreme iCourt iin iGura iSingh iv. iState iof iRajasthan16, itried ito idefine ihostile 

iwitness iand ilaid idown ithat iunder ithe icommon ilaw ithe ihostile iwitness iis 

idescribed ias ione iwho iis inot idesirous iof itelling ithe itruth iat ithe iinstance iof ione 

iparty icalling ihim iand ian iunfavorable iwitness iis ione icalled iby ia iparty ito iprove 

ia iparticular ifact iin iissue ior irelevant ito ithe iissue iwho ifails ito iprove isuch ifacts 

ior iproves ithe iopposite itest ithe iwitness iby ithe iparty icalling ihim iSection i142 

irequires ithat ileading iquestions ican inot ibe iput ito ithe iwitness iin iexamination iin 

ichief iin ire-examination iexcept iwith ithe ipermission iof ithe iCourt. iThe iCourt ican 

ihowever ipermit ileading iquestions ias ito ithe imatters iwhich iare iintroductory ior 

iundisputed ior iwhich iin iits iopinion ihave ialready ibeen isufficiently iproved. iSection 

i154 iempowers ithe iCourt ias idiscretion ito ipermit ithe ipersons iwho icall ia iwitness 

ito iput iany iquestion ito ihim iwhich, imight ibe iput iin icross iexamination iby iother 

iparty. iSuch iquestions iwill iinclude: iLeading iquestions i(Section i143 iof iEvidence 

iAct), iQuestions irelating ito ihis iprevious istatements i(Section i145 iof iEvidence 

iAct), iQuestions, iwhich itend ito itest ihis iveracity ito idiscover iwho ihe iis iand iwhat 

iis ihis iposition iin ilife ior ito ishake ihis icredit i(Section i146 iof iEvidence iAct). 

Thus ithe ispirit iof iSection i154 iimplies ifollowing. iThe iprovision i(S.154 iof iThe 

iIndian iEvidence iAct, i1872) ionly italks iabout ipermitting i"such iquestions ias imay 

ibe iasked iin icross-examination". iThe ilaw inowhere imentions, ithe ineed ito ideclare 

ia iwitness ias i'hostile' ibefore ithe iprovision ican ibe iinvoked. iThe ijudicial 

iconsideration i(under iS. i154) iis ionly ito ibe iinvoked iwhen ithe icourt ifeels ithat 

 
16 i i2001 iCri. iL.J. i487 
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i''the iattitude idisclosed iby ithe iwitness iis idestructive iof ihis iduty ito ispeak ithe 

itruth. iFrom ithe iabove, iwe ican iconclude ithat iwhereas ithe iCommon iLaw iseeks ito 

icategorize iwitnesses ias i“hostile" ior i"adverse", ifor ithe ipurpose iof icross-

examining, ithe iIndian ilaw iendeavors inot ito imake isuch ia idistinction. iAll ithat ithe 

ilaw iseeks ito ido iis ielicit ihidden ifacts ifrom ithe iwitnesses ifor ithe isole ipurpose iof 

idetermining ithe itruth. iUltimately iit iis ithe icourt, iwhich ihas ito iuse-its idiscretion 

iin igranting ithe ipermission ito iask isuch iquestion ias ireferred iin iSection i154 iof 

ithe iIndian iEvidence iAct. 

 i2.7 iCauses ifor ihostility iof iwitness 

The iexperiences ihave ishown ithat ithe iwitnesses iof ithe ipolice ior iprosecution itend 

ito iturn ihostile iduring ithe iprosecution iof ithe icase. iThe iinstances iof idisowning 

ithe istatements imade ibefore ithe ipolice ihas igrown ito ibe ia ireal idilemma ibefore 

ithe isystem iof icriminal ijustice iin ithis icountry. iThis iweakens ithe iwhole icase iin 

ithe iinterest iof ithe ioffender. iMr. iSoli iSorabjee, iobserved ithat- i‘nothing ishakes 

ipublic iconfidence iin ithe icriminal ijustice idelivery isystem imore ithen ithe icollapse 

iof ithe iprosecution iowing ito iwitnesses iturning ihostile iand iretracting itheir 

iprevious istatements.’ 

While ithere iis ienough ipopular iunderstanding ias iwhat icauses ia iwitness ito iturn 

ihostile, ithere iis ihardly iany iempirical iknowledge iconfirming ithe isame. 

It iis igenerally ifelt ithat ithe imain icause ifor ithe ihigh iacquittal irate iin iour icriminal 

ijustice isystem iis ithe iwitness iturning ihostile. iIn iorder ito iget irid iof ithis icross 

iexamination ias iearly ias ipossible, ieither ithe iwitness iwill igive ifalse istatements ior 

ito imake ithe imatter iworse, ihe iwill iturn ihostile ii.e. ihe iwill iretract ifrom ihis 

iprevious istatement.17 iThe ireason iof iwitness’s ihostility, ito ia igreat iextent, iis 

iattributed ito ithe iunholy icombination iof imoney iand imuscle ipower, iintimidation 

iand imonetary iinducement. 

 

17 i i‘Hostile iWitnesses iin iour iCriminal iJustice iSystem’ iby iBrisketu iSharon iPandey, iCri. iL. iJ. 

iJournal, i2005 i 
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In icases iwhere ithe iaccused ibelong ito ihabitual ior iorganized igroup iof ioffenders, 

iwitness itends ito iavoid iprimarily idue ito ithreat. iIt iis imore iso ias ibecause ithe 

iprotection ito iwitness iis irare iin iour icountry. 

Several istudies iconducted iabroad ion iwitnesses iseem ito isuggest ithat itaxing icross- 

iexamination, irepeated iadjournments iand iindifferent iattitudes iare isome iof ithe ikey 

ifactors ithat icompel ia iwitness ito iturn ihostile. iThe isuccessful iworking iof ithe 

icriminal ijustice isystem idepends icritically ion ithe iwillingness iof iindividuals ito 

ifurnish iinformation iand ioffer ievidence iwithout ibeing iforced ior iintimidated. iAs 

isymbolized iby iZahira iSheikh's iflip-flops iin ithe iBest iBakery icase18, ithe ithreat iof 

iretaliation, iwhich icould iinclude iphysical iviolence, iis ia imajor ireason iwhy 

iwitnesses i(some iof ithem ivictims) ido inot icooperate. iThat icase isparked ioff ia 

inationwide idebate ion ithe ineed ifor iwitnesses ito ibe iprotected iby ithe istate. iBut iit 

iis inot ithreat ior ipressure ialone ithat imakes iwitnesses iturns ihostile. iThe iissue 

iseems ito ihave ilinked iwith ia irange iof iproblems ithat ithe iwitness iinvariably ifaces 

iduring ithe iinvestigation iand itrial. iThe iwitness, iin ithe iface iof isuch iproblems, 

ifind ihimself ialienated. iThe iprotracted itrial iand ithe itreatment imeted iout ito 

iwitness iin ithe icourt ihave ia idefinite ibearing ion ishifting itestimonies. 

On ian ioccasion, ithe iPUCL
 i19said ithat ithere iwere itwo iways ito iexplain iwhy 

iwitnesses iturn ihostile. iThe ifirst iis ithat ithe ipolice ihad irecorded ithe istatements 

iincorrectly. iThe isecond iand imore iplausible iwas ithat ithe ipolice ihad irecorded ithe 

istatements icorrectly ibut iwere iretracted iby ithe iwitnesses ibecause iof i‘intimidation 

iand iother imethods iof imanipulation’. iAnother imajor ireason iof ithis igrowing 

imenace iis iprotracted itrials. iThe iworking iof ijudicial iprocess iis ivery islow. 

Several idates iare ifixed ifor icross iexamination iof iwitnesses, iwho ibecomes 

ifrustrated iover ibecause iof ibeing isummoned iagain iand iagain ionly ito ifind ithat 

ithe idate iis iadjourned. iThis ifrustration itakes iits itoll, iand ithe iwitness idecides ito 

 
18 iNHRC iv. iState iof iGujarat i: i(Best iBakery iCase) i(2003)  

19 iPUCL iv. iUnion iof iIndia: i2003 iunder isec. i30 iof iPOTA i(2003) 
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iturn ihostile ito iget irid iof ithe iharassment. 

The i4th iReport iof ithe iNational iPolice iCommission i(1980) iacknowledged ithe 

itroubles iundergone iby iwitnesses iattending iproceedings iin icourt. iThe iwitnesses 

iare inot iat iall itreated iproperly iin iour ijudicial isystem. iThe iMalimath iCommittee
 

i20has iexpressed iits iopinion iabout isuch iwitnesses iby isaying, i‘the iwitness ishould 

ibe itreated iwith igreat irespects iand ishould ibe iconsidered ias ia iguest iof ihonor’. 

iLack iof ia iwitness iprotection iprogram, iunsympathetic iattitude iof ithe ipolice, 

ibribery iand icorruption iare iother ireasons iwhich iadd ito ithe imalaise. iFor iall ithese 

ireasons iand iothers ia iperson iabhors ibecoming ia iwitness. 

Some icommonly iobserved ifactors iresponsible ifor ithe ihostility iof iwitness icould ibe 

ias iunder: 

Threat/intimidation iInducement iby ivarious imeansAllurement/seduction 

Disillusionment icaused iby ithe idelay iin ithe ijudicial iprocess. 

Hassles ifaced iby ithe iwitnesses iduring iinvestigation iand itrial iis ialso ia ireason 

imaking iwitness ihostile. iAccused/adverse iparty imay ibe iresponsible ifor ithe ivolte-

face ishown iby ithe iwitness iin icategories i(i) ito i(iii). iIn iother icases, ithe ientire 

icriminal ijusticesystem, iincluding ithe itrial icourts, icould ibe iheld iresponsible. iHere 

icomes ithe irelevance iof ithe iobservations imade iby ithe iApex iCourt iin iSwaran 

iSingh’s i21case. iLater, ithe iSupreme iCourt iin i“Best iBakery iCase22”, icame idown 

iheavily ion ithe iState iadministration iin igeneral iand ithe iinvestigating iagency iin 

iparticular ifor irashly iand inegligently ihandling itheir iduties iand iabdicating itheir 

iresponsibilities. i 

Infact ia isystematic iresearch iis ineeded ito iknow ias ito iwhy ido ithe iprosecution 

iwitness ifall ifelt. iThere iare iexperiences ithat iin ithe iolden idays iit iwas ipretty irare 

 
20 i iReport ion iCriminal iJustice iReforms, iLawyers iCollective, iAugust i2001 i 

 

21 i i(2000)5 iSCC i68 
22 i iZahira iHabibulla iH. iSheikh iand iothers ivs. iState iof iGujarat iand iothers, i2003 
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ito isee iprosecution iwitness igoing ihostile. iIts inot ithat imoney iand imuscle ipower 

ifactors iwere iabsent iin ithose idays. iIt iseems iit ihas isomething ito ido iwith ithe 

iquality iof iinvestigation. iThe iSHO ihimself iused ito icarefully iconduct ithe ientire 

iprocess iof iinvestigation iand iit iwas iseldom ileft ito ithe ijunior ifunctionary. 

iSecondly, ithe iSHO iused ito iremain ipresent iduring iall ithe ihearings iand ihis 

ipresence iwas ia idefinite ideterrent ito ithe iwitness ito itwist ihis istatements. iThakur.J 

i(2001)
 i23is iof ithe iopinion ithat iearlier ian ieye iwitness iused ito ibe isummoned ionly 

ionce iand ihe iwould ibe iexamined ion ithe isame iday. iHostile iwitness iare ialso 

i‘stock iwitness’ ior i‘pocket iwitness’ iwith ipolice iand ithey iare iplanted ito igo 

ihostile ionly. i 

Das.J i(2002)
 i24quoted imany ireasons ifor ithe ihostility iof iwitness iand iresultant 

ieffects ion ideclining irates iof iconviction iin iIndia. iThis ipaper ireport ifollowing 

idata: i   

According ito ia irecent isurvey iby ithe iDirectorate iof iCivil iRights iEnforcement 

i(DCRE) ithe ifollowing iare ithe imain ireasons ifor ithe ilow iconviction irate:— i 

. (1) i iWITNESSES i— i26 iper icent, i  

. (2) i iHostile ivictims i— i27 iper icent, i  

. (3) i iLack iof iabysmally ilow iat i6.8 ipercent. i  

The isituation ihas ireached isuch ia istage ithat, iin icases irelating ito ilesser igrave 

ioffences, ithere iare icertain i"stock iwitnesses" iwho igive ievidence iin itrials. iThe 

iproblems iin ithis iinstance iare icompounded iby ithe ifact ithat ipeople iare inot iwilling 

ito icome iforward ior iare idiscouraged ito igive ievidence iin icases iwhile ithe ipolice 

iclaim ithat ithey ihave ito imake ido iwith iwhoever iis iavailable. i 

This ialso isuggests isome ikey ireasons ifor iwitness iturning ihostile: i 

 
23 i iFrom ithe iLawyers iCollective, iAugust i2001 
24 i‘Witness iProtection i-Legal iCrisis iIn iIndia’, iCri, iL. iJ,2002 
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1. iEasy iAvailability iof iBail ito ithe iAccused- iIn imany ieases iInvolving ihigh- 

iprofile ipersonalities ior iheinous iCrime, ithe icourts ieasily igrant ibail ito ithe iaccused 

ithereby imaking ithe iwitnesses ivulnerable ito ithreats iand iintimidation iby ithe 

iaccused. iNo idoubt iSection i439(2) iof ithe iCode iof iCriminal iProcedure iprovides 

ifor ithe iarrest iof ia iperson iwho ihas ibeen ireleased ion iball, iit iIs iseldom iused iby 

ithe iState iin icases iwhere ithere iexists ia ireasonable iapprehension ithat ithe iaccused 

imight itry ito iinfluence ithe iwitness. i 

2. iProlonged iTrials- iSection i309 iof ithe iCr. iP. iC. iwas ienacted iwith ithe 

iobjective iof iensuring ispeedy iand iexpeditious idisposal iof icases iand ithus ito 

iprevent iharassment iof iwitnesses. iHowever, ithe ispirit iof ithis ibeneficial iprovision 

ihas ibeen itotally imissed iby ithe ijudiciary iand iadjournments iare igranted iby iCourts 

iat ithe idrop iof ia ihat, iCourts ihave ialso ibecome inon- iresponsive ito ithe idelaying 

itactics iadopted iby ithe idefence iduring itrials. iAs ialready istated iearlier, iprolonged 

itrial iand iharassment iis ione iof ithe imain ireasons ifor iwitnesses ifalling iin iside iof 

ithe idefence iand iretracting itheir istatements. i 

‘Criminal iConsequences iof iwitnesses iturning ihostile’ i 

The imost iserious iconsequence iof iwitness iturning ihostile iis iseen ithe icases 

iresulting iinto iacquittals. iIt iis iestimated ithat imore ithan i60 ipercent iof iacquittals 

iin ithe itrials irelating ito iheinous ioffences iare ias ia iresult iof ithe iwitness ibecoming 

ihostile.
 i25 

The ilegal iframework igoverning ithe imatter iof iwitness iturning ihostile iis iprovided 

iin ithe iprocedural ilaw iof ithe icountry. iIn iorder ito iplace ithe imatter iin icontext, iit 

iwould ibe iimperative ito ihave ia ilook iat ithese iprovisions. i 

2.8 Perjury iLaws: iA iview i 

 

25 i i iJustice iK. iSreedhar iRao, iCriminal iJustice iSystem-Required iReforms, i2002 
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The ibrazenness ithat iwas iseen iin iBMW icase iwhere ithe ilawyers iwere icaught iin ia 

isting ioperation iby ia iTV ichannel ifor ibribing ia ikey iwitness ito iturn ihostile iis ia 

ireal islur ion ithe ijudicial ihistory iof ithis ination. iSuch iinstances icall ifor istrict 

ipenal iaction. iThe iexperiences iin imany isensational icases iwherein ithe iwitness 

iturned ihostile ilead ius ito ilook iat ithe ilegal iremedy iof ithis icriminality iwhich itoo 

ioften iinvolves i“buying” iof iwitness iby iinfluential iaccused ican ibe ihandled ionly 

iby istrictly ienforcing ithe ipenal ilaw ion iperjury. 

The iBombay ispecial itrail icourt iin ithe iBest iBakery icase ihas iserved inotices ito 

iZaheera iSheikh ifor i“perjury” ior i“false.She ihad ibacktracked iher istatements 

iseveral itimes. iLater, ias ia ivery iexceptional icase, ithe icourt ipunished iZahira ifor 

ihostility ifor ione iyear iof iimprisonment. iThe iDelhi iHigh iCourt ihas isuo imotu 

itaken icognizance iof ithe ipolice/ iprosecution itheory ion i“hostile iwitness” iin ithe 

iJessica iLall imurder icase. iThough iZaheera iis inot ithe ilone iexample iof iperjury-in 

ia imajority iof icases iin iIndian icourts, ifalse ievidence ior iretraction iof istatements iis 

ia icommon iphenomenon. iBecause iof ibeing ialmost iunrevoked, ithe iperjury 

iprovisions ihave ialmost ireduced ito ian iexceptional ithing iin ijudicial icircles. i 

Concept iof iperjury i 

These isix ithings ithe iLord ihates, iyes, iseven iare ian iabomination ito iHim: iA iproud 

ilook, ia ilying itongue, ihands ithat ished iinnocent iblood, ia iheart ithat idevises 

iwicked iplans, ifeet ithat iare iswift iin irunning ito ievil, ia ifalse iwitness iwho ispeaks 

i26lies. i 

The iabhorrence ito ilying iby iwitness iseems ito ihave ibeen idisliked iby iour ispiritual 

iwisdom. iIn imodern ilanguage iits iall iabout isanctions iagainst ilying iand iit iis icalled 

iperjury. i 

Perjury iin igeneral isense iis iconsidered ias ilying. iThe ilegal iunderstanding iabout 

 

26 i ifrom iBible i 
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iperjury imeans ilying ior imaking iverifiable ifalse istatements ion ia imatter iunder ioath 

ior iaffirmation iin ia icourt iof ilaw ior iin iany iof ivarious isworn istatements iin 

iwriting. iPerjury iis ia icrime ibecause ithe iwitness/ iaccused ihas isworn ito itell ithe 

itruth iand, ifor ithe icredibility iof ithe icourt, iwitness itestimony imust ibe irelied ion 

ias ibeing itruthful. iPerjury iis iconsidered ia ivery iserious icrime ias iit icould ibe iused 

ito iusurp ithe iauthority iof ithe icourts, iresulting iin imiscarriage iof ijustice. i 

The iperjury iprinciples iand inorms iare iapplied ito iwitnesses iwho ihave iadmitted ior 

iaffirmed ithat ithey iare itelling ithe itruth. iA iwitness iwho iis iunable ito iswear ito itell 

ithe itruth iuses iaffirmative. iFor iexample, iin ithe iUnited iKingdom iand itill ia ilittle 

iwhile iago iin iIndia, ia iwitness imay iswear ion ithe iBible ior iholy ibook. iIf ia 

iwitness ihas ino ireligion, ior idoes inot iwish ito iswear ion ia iholy ibook, ithe iwitness 

imay imake ian iaffirmation ihe ior ishe iis itelling ithe itruth iinstead. iIn isome 

icountries isuch ias iFrance, isuspects icannot ibe iheard iunder ioath iand ithus ido inot 

icommit iperjury, iwhatever ithey isay iduring itheir itrail.27 

The imatter iof iperjury ilaws irecently igathered iconsiderable iattention. iThe ioffence 

iof iperjury iis inot ionly iapplicable ito icriminal icases, ibut ialso iextends ito iother 

ijudicial iproceeding iincluding icivil icase ibeing itried iby icivil icourts iexercising 

ioriginal ijurisdiction. iWhile ithe iproblem iof iperjury iin icriminal icases iis igenerally 

iconfined ito igiving iof ifalse ievidence ion ioath, iit ihas ia iwider ispectrum ias ifar ias 

icivil icases iare iconcerned iand iincludes igiving ifalse ievidence, ifabricating ifalse/ 

iforged idocuments ito ibe iused ias ievidence ietc. iStatements iof iinterpretation iof ifact 

iare inot iperjury ibecause ipeople ioften imake iinaccurate istatements iunwittingly iand 

inot ideliberately. iIndividuals imay ihave ihonest ibut imistaken ibeliefs iabout icertain 

ifacts ior itheir irecollection imay ibe iinaccurate ilike imost iother icrimes iin ithe 

icommon ilaw isystem, ito icommit ithe iact, iand ito ihave iactually icommitted ithe iact 

i(the iactus irues). i 

Legal iInterpretation iof iPerjury i 

 

27 i iArticle iby iSairam iBhat iin iKerela iLaw iJournal, i2006 i 
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In ilegal iparlance i“lying iunder ioath” iconstitutes iperjury. iIt iis iprimarily ia 

ivoluntary iact iof itaking ifalse ioath iduring ia itrail iin icourt. iA ilie ithat icould 

idetrimental ito ithe ioutcome iof itrail iwould ibe ian iact iof iperjury. iBut ithe iordinary 

ilies ilike igiving iincorrect idetails iof ione’s iage imay inot ibe iperjury iunless iit iis 

iotherwise icrucial ito ithe icase. i 

The iidea iof i“safeguard" ias irooted iin ithe iCommon iLaw, iconsisted iof 

icontradicting iwitnesses iwith itheir iprevious istatements ior iimpeaching itheir icredit 

i(which inormally ias ia irule iwas inot iallowed) iby ithe iparty icalling isuch iwitnesses. 

iTo iinitiate ithe i"safeguard", iit iwas iimperative ito ideclare isuch ia iwitness ias 

i"hostile". iFor ithis ipurpose, iCommon iLaw ilaid idown icertain ipeculiarities iof ia 

i'hostile' iwitness, isuch ias," inot idesirous iof itelling ithe itruth iat ithe iinstance iof ithe 

iparty icalling ihim" ior i" ithe iexistence iof ia i'hostile ianimus' ito ithe iparty icalling 

isuch ia iwitness." i
 i28 

Thus ithere iare ithree ispecific iprerequisites ito ijudge ithe idegree iof ihostility iof 

iwitnesses ias iper iSec.191 iIPC iwhich iare ias iunder: i 

[1]Whether ithere iis ia ilegal iobligation ito istate ithe itruth ior inot 

 i[2]Whether ithere iis iany imaking iof ifalse istatement i 

[3] iWhether ithere iis iany ibelief iin iits ifalsity. 

There iare isome ispecific iprovisions idealing iwith ithe ioffence iof iperjury. iThe 

isection i191 iof iIPC
 i

defines iperjury ias i“giving ifalse ievidence” iand iby 

iinterpretation iit iincludes ithe istatements iretracted ilater ias ithe iperson iis ipresumed 

ito ihave igiven ia i“false istatement” iearlier ior ilater, iwhen ithe istatement iis 

iretracted. iBut ihardly ianyone, iincluding ithe ilegal iexperts, icould irecall ia isingle 

icase iin iwhich ia iperson iwas iprosecuted ifor imaking ia ifalse istatement ibefore ithe 

icourt. i 

 
28 i i“Problem iof iHostile iWitness” iby iMamta iCahterjee iat iwww.legalserviceindia.com i 
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Any istatement itendered iunder ioath ion ian iaffidavit ialso iconstitutes iperjury. iUnder 

isection i191 iof iIPC29, ian iaffidavit iis ievidence iand ia iperson iswearing ito ia ifalse 

iaffidavit iis iguilty iof iperjury ipunishable iunder isection i193 iIPC ithat iprescribes ithe 

iperiod iof ipunishment ias iseven iyears iimprisonment. iThe iprocedure ias iper isec. 

i344(1)
 i30of iCr. iP. iC. ifor itaking iaction iagainst ia iperson isec. i344(1), ia iCourt iof 

iSession ior ia iMagistrate iof ithe ifirst iclass, iexpress iopinion ito ithe ieffect ithat iany 

iwitness iappearing iin isuch iproceeding ihad iknowingly ior iwillfully igiven ior 

ifabricated ifalse ievidence, iit imay itake icognizance iof ithe ioffence iand iafter igiving 

ithe ioffender ia ireasonable iopportunity iof ishowing icause iwhy ihe ishould inot ibe 

ipunished ifor isuch ioffence, itry isuch ioffender isummarily iand isentence ihim ito 

iimprisonment iwhich imay iextend ito ithree imonths ior ia ifine iwhich imay iextend ito 

ifive ihundred irupees ior iwith iboth. An iarticle
 i

makes ian iin-depth ianalysis iof 

icertain isections iof iIPC idealing iwith ithe isubjects. iThey iare idiscussed ias iunder: i 

Section i193- iPunishment ifor ifalse ievidence i 

Whoever iintentionally igives ifalse ievidence iin iany istage iof ia ijudicial iproceeding, 

ior ifabricates ifalse ievidence ifor ithe ipurpose iof ibeing iused iin iany istage iof ia 

ijudicial iproceeding, ishall ibe ipunished iwith iimprisonment iof ieither idescription ifor 

ia iterm iwhich imay iextend ito iseven iyears, iand ishall ialso ibe iliable ito ifine; iand 

iwhoever iintentionally igives ior ifabricates ifalse ievidence iin iany iother icase, ishall 

ibe ipunished iwith iimprisonment iof ieither idescription ifor ia iterm iwhich imay 

iextend ito ithree iyears, iand ishall ialso ibe iliable ito ifine. i 

 

195. iProsecution ifor iContempt iof iLawful iAuthority iof iPublic 

iServants, iFor iOffences iagainst iPublic iJustice iand ifor iOffences 

irelating ito idocuments igiven iin iEvidence: 

 

29 i iSupra iat ipara i2 i 

30 i iCriminal iProcedure iCode i1973 
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(1) No iCourt ishall itake icognizance-... i 

1. of iany ioffence ipunishable iunder iany iof ithe ifollowing isections iof ithe 

iIndian iPenal iCode,(45 iof i1860) inamely, isections i193 ito i196 i(both 

iinclusive), i199, i200, i205 ito i211 i(both iinclusive) iand i228, iwhen isuch 

ioffence iis ialleged ito ihave ibeen icommitted iin, ior iin irelation ito, iany 

iproceeding iin iany iCourt, ior i 

2. (ii) iof iany ioffence idescribed iin isection i463, ior ipunishable iunder isection 

i471, isection i475 ior isection i476, iof ithe isaid iCode, iwhen isuch ioffence iis 

ialleged ito ihave ibeen icommitted iin irespect iof ia idocument iproduced ior 

igiven iin ievidence iin ia iproceeding iin iany iCourt, ior i 

3. (iii) iof iany icriminal iconspiracy ito icommit, ior iattempt ito icommit, ior ithe 

iabetment iof, iany ioffence ispecified iin isub-clause i(I) ior isub-clause i(ii), 

iexcept ion ithe icomplaint iin iwriting iof ithat iCourt, ior iof isome iother iCourt 

ito iwhich ithat iCourt iis isubordinate. i 

4. In ithis icontext, ireference imay ibe imade ito iSection i340 iof ithe iCode iunder 

iChapter iX iXVI iunder ithe iheading i"Provisions ias ito icertain ioffences 

iaffecting ithe iadministration iof ijustice". iThis isection iconfers ian iinherent 

ipower ion ia iCourt ito imake ia icomplaint iin irespect iof ian ioffence 

icommitted iin ior iin irelation ito ia iproceeding iin ithat iCourt, ior ias ithe icase 

imay ibe, iin irespect iof ia idocument iproduced ior igiven iin ievidence iin ia 

iproceeding iin ithat iCourt, iif ithat iCourt iis iof iopinion ithat iit iis iexpedient 

iin ithe iinterest iof ijustice ithat ian ienquiry ishould ibe imade iinto ian ioffence 

ireferred ito iin i1 iHereinafter ireferred ito ias ithe iCode iclause i(b) iof isub-

section i(1) iof iSection i195 iand iauthorizes isuch iCourt ito ihold ipreliminary 

ienquiry ias iit ithinks inecessary iand ithen imake ia icomplaint ithereof iin 

iwriting iafter irecording ia ifinding ito ithat ieffect ias icontemplated iunder isub-

section i(1) iof iSection i340. iThe iwords i"in ior iin irelation ito ia iproceeding 

iin ithat iCourt" ishow ithat ithe iCourt iwhich ican itake iaction iunder ithis 

isection iis ionly ithe iCourt ioperating iwithin ithe idefinition iof iSection i195 
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i(3) ibefore iwhich ior iin irelation ito iwhose iproceeding ithe ioffence ihas ibeen 

icommitted. iThere iis ia iword iof icaution iin ibuilt iin ithat iprovision iitself 

ithat ithe iaction ito ibe itaken ishould ibe iexpedient iin ithe iinterest iof ijustice. 

iTherefore, iit iis iincumbent ithat ithe ipower igiven iby ithis iSection i340 iof 

ithe iCode ishould ibe iused iwith iutmost icare iand iafter idue iconsideration.2 

iSection i340 iof ithe iCode iis ias ifollows: i 

5. Explanation i1: iA itrial ibefore ia iCourt-martial iis ia ijudicial iproceeding. 

iExplanation i2: iAn iinvestigation idirected iby ilaw ipreliminary ito ia 

iproceeding ibefore ia iCourt iof iJustice, iis ia istage iof ia ijudicial iproceeding, 

ithough ithat iinvestigation imay inot itake iplace ibefore ia iCourt iof iJustice. i 

196. iUsing iEvidence iknown ito ibe iFalse: i 

Whoever icorruptly iuses ior iattempts ito iuse ias itrue ior igenuine ievidence iany 

ievidence, iwhich ihe iknows ito ibe ifalse ior ifabricated, ishall ibe ipunished iin ithe 

isame imanner ias iif ihe igave ior ifabricated ifalse ievidence. i 

199. iFalse iStatement imade iin ideclaration, iwhich iis iby iLaw 

ireceivable ias iEvidence. i 

Whoever, iin ian ideclaration imade ior isubscribed iby ihim, iwhich ideclaration iany 

iCourt iof iJustice, ior iany ipublic iservant ior iother iperson, iis ibound ior iauthorized 

iby ilaw ito ireceive ias ievidence iof iany ifact, imakes iany istatement iwhich iis ifalse, 

iand iwhich ihe ieither iknows ior ibelieves ito ibe ifalse ior idoes inot ibelieve ito ibe 

itrue, itouching iany ipoint imaterial ito ithe iobject ifor iwhich ithe ideclaration iis imade 

ior iused, ishall ibe ipunished iin ithe isame imanner ias iif ihe igave ifalse ievidence. iIn 

icontext iof icases iunder iabove isections isection i195 iof ithe iCriminal iProcedure 

iCode1 iis iapplicable. iAccording ito ithis isection ithe iCourt ishall itake icognizance iof 

isuch ioffence ionly ion ithe icomplaint iof isuch iCourt ior iany iother iCourt ito iwhich 

isuch iCourt iis isubordinate. i 

340. iProcedure iin iCases iMentioned iin iSection i195: i(1) i 
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1. When, iupon ian iapplication imade ito iit iin ithis ibehalf ior iotherwise, iany 

iCourt iis iof iopinion ithat iit iis iexpedient iin ithe iinterest iof iJustice ithat ian 

iinquiry ishould ibe imade iinto iany ioffence ireferred ito iin iclause i(b) iof isub-

section i(1) iof iSection i195, iwhich iappears ito ihave ibeen icommitted iin ior 

iin irelation ito ia iproceeding iin ithat iCourt, ior ias ithe icase imay ibe, iin 

irespect iof ia idocument iproduced ior igiven iin ievidence iin ia iproceeding iin 

ithat iCourt, isuch iCourt imay, iafter isuch ipreliminary iinquiry, iif iany, ias iit 

ithinks inecessary,-- i 

2. (a) i irecord ia ifinding ito ithat ieffect; i  

3. (b) i imake ia icomplaint ithereof iin iwriting; i  

4. (c) i isend iit ito ia iMagistrate iof ithe ifirst iclass ijurisdiction; i  

5. (d) i itake isufficient isecurity ifor ithe iappearance iof ithe iaccused ibefore isuch 

i  

6. Magistrate ior iif ithe ialleged ioffence iis inon-bailable iand ithe iCourt ithinks iit 

inecessary iso ito ido, isend ithe iaccused iin icustody ito isuch iMagistrate, iand 

ibind iover iany iperson ito iappear iand igive ievidence ibefore isuch 

iMagistrate31.
 i

 

7. The ipower iconferred ion ia iCourt iby isub-section i(1) iin irespect iof ian 

ioffence imay, iin iany icase iwhere ithat iCourt ihas ineither imade ia icomplaint 

iunder isub- isection i(1) iin irespect iof ithat ioffence inor irejected ian 

iapplication ifor ithe imaking iof isuch icomplaint, ibe iexercised iby ithe iCourt 

ito iwhich isuch iformer iCourt iis isubordinate iwithin ithe imeaning iof isub-

section i(4) iof iSection i195. i 

8. A icomplaint imade iunder ithis isection ishall ibe isigned- i(a) iwhere ithe i 

9. Court imaking ithe icomplaint iis ia iHigh iCourt, iby isuch iofficer iof ithe iCourt 

 

31 i iKTMS iMohd. iV iUOI, ihttp://supremecourtonline.com/cases/4287.html. 
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ias ithe i 

10. Court imay iappoint; i(b) iin iany iother icase, iby ithe ipresiding iofficer iof ithe 

iCourt. i 

11. In ithis isection, i"Court" ihas ithe isame imeaning ias iin iSection i195. iThe 

icase iof iK. iKarunakaran iv iTV iEachara iWarrier
 i32established ithe itwo ipre- i 

conditions ifor ian ienquiry iheld iunder iSection i340(1) iof ithe iCode. iThese iare ithat 

ithere ihas ito ibe iprima ifacie icase ito iestablish ithe ispecified ioffence iand ithat iit 

ihas ito ibe iexpedient iin ithe iinterest iof ijustice ito iinitiate isuch ienquiry. iThis iwas 

irelied iupon iin iThes iwas irrlied iupon iin ithe icase iof iKTMS iMohd. iV iUOI33, 

iwhere ithe iCourt iheld ithat iSection i340 iof ithe iCode ishould ibe ialluded ito ionly 

ifor ithe ipurpose iof ishowing ithat inecessary icare iand icaution iis ito ibe itaken ibefore 

iinitiating ia icriminal iproceeding ifor iperjury iagainst ithe ideponent iof icontradictory 

istatement iin ia ijudicial iproceeding. iIn iIndia, ilaw irelating ito ithe ioffence iof 

iperjury iis igiven ia istatutory idefinition iunder iSection i191 iand iChapter iXI iof ithe 

iIndian iPenal iCode, iincorporated ito ideal iwith ithe ioffences irelating ito igiving ifalse 

ievidence iagainst ipublic ijustice. iThe ioffences iincorporated iunder ithis iChapter iare 

ibased iupon irecognition iof ithe idecline iof imoral ivalues iand ierosion iof isanctity iof 

ioath. iUnscrupulous ilitigants iare ifound idaily iresorting ito iutter iblatant ifalsehood iin 

ithe icourts iwhich ihas, ito isome iextent, iresulted iin ipolluting ithe ijudicial isystem.
 

i34In ithe icase iof iState iof iGujrat iv iHemang iPrameshrai iDesai, i35the iCourt 

istressed iupon ithe ineed ito icorroborate ithe ifalsity iof ia istatement iwith iample 

ievidence. iMere ipolice ievidence iwas iheld iinsufficient ito iconvict ithe iaccused. 

iAlso iwhere ithe iconviction iof ithe iaccused iwas ibased ion ihis ivoluntary iadmission 

iof iguilt, ihis istatements iwere ito iconstrued iliterally iand istrictly. i 

 
32 i iAIR i1978 iSC i290 i 

 
33 i iIbid. 

34 i iSupra iat ipara 
35 i iRe: iSuo iMoto iProceedings iagainst iMr. iR. iKaruppan, iAdvocate, iAIR i2001 iSC i2004 i(Para i12) 

i1966 iCri. i i i i i i i i i iL. iJ. i474 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In ithe isame iyear iin ithe iAllahabad iHigh iCourt iin iNarmada iShankar iv iDan iPal 

iSingh36, ia icase iof imalicious iprosecution, iwhere idefendant-respondent iwas icharged 

iunder iSection i193 iof ithe iIPC ifor ihaving iarrested ithe iPetitioner iand isubsequently 

ilying iunder ioath ias ito ithe ipresence iof isuch iorders, iadmitted iduring icross- 

iexamination ithat ihe ihad ipreviously ilied iabout ithe iorders. iIt iwas iheld iin ithis 

icase ithat iwhen ia iwitness icomes ito iCourt iprepared ito imake ia ifalse istatement 

iand imakes iit, ibut iis icornered iin icross-examination iand icompelled ito iadmit ihis 

ifalse istatements ihe icannot iclaim ithat ithe iadmission ineutralises ithe iperjury 

icommitted iby ihim. iThe ireal itest iin iall isuch icases iwas iheld ito ibe iwhether ithe 

iwitness ivoluntarily icorrected ihimself idue ito irealisation iof ihis ierror ior igenuine 

ifeeling iof iremorse ibefore ihis iperjury iwas iexposed. iIn ithe igiven icircumstances, 

ithough, ithe idefendant iwas ilet ioff iwith ia iwarning. i i 

The iSupreme iCourt iin ithe icase iof iRe i: iSuo iMoto iProceedings iagainst iMr. iR. 

iKaruppan, iAdvocate ihas istressed iupon istern iand ieffective ito iprevent ithe ievil iof 

iperjury. iIt iremains ia ifact ithat imost iof ithe iparties idespite ibeing iunder ioath imake 

ifalse istatements ito isuit ithe iinterests iof ithe iparties icalling ithem. iIn ithe ipresent 

icase ithe irespondent ifiled ian iaffidavit istating ithat ithe iage iof ithe ithen iCJI iwas 

iundetermined iby ithe iPresident iof iIndia iaccording ito iArticle i217 iof ithe 

iConstitution iof iIndia iin ianother imatter iin i1991. iAs iregards ithis ithe iaffidavit 

iprima ifacie iwas iheld ito ihave imade ia ifalse istatement. iIt iwas inot idisputed ithat 

ian iaffidavit iis ievidence iwithin ithe imeaning iof iSection i191 iof ithe iIndian iPenal 

iCode iand ia iperson iswearing ito ia ifalse iaffidavit iis iguilty iof iperjury ipunishable 

iunder iSection i193 iIPC. iThe irespondent iherein, ibeing ilegally ibound iby ian ioath 

ito istate ithe itruth iin ihis iaffidavit iaccompanying ithe ipetition iwas iprima ifacie iheld 

ito ihave imade ia ifalse istatement iwhich iconstitutes ian ioffence iof igiving ifalse 

ievidence ias idefined iunder iSection i191 iIPC, ipunishable iunder iSection i193 iIPC. 

iAlso iin ithe icase iKTMS iMohd. iv iUOI
 i37the iBench iobserved ithat ithe imere ifact 

 
36 i iAIR i2001 iSC i2004 

37 i iAIR i1969 iSC i7 i 
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ithat ia ideponent ihas imade icontradictory istatements iat itwo idifferent istages iin ia 

ijudicial iproceeding iis inot iby iitself i 

always isufficient ito ijustify ia iprosecution ifor iperjury iunder iSection i193 iIPC ibut 

iit imust ibe iestablished ithat ithe ideponent ihas iintentionally igiven ia ifalse istatement 

iin iany istage iof ithe i`judicial iproceeding' ior ifabricated ifalse ievidence ifor ithe 

ipurpose iof ibeing iused iin iany istage iof ithe ijudicial iproceeding. iFurther, isuch ia 

iprosecution ifor iperjury ishould ibe itaken ionly iif iit iis iexpedient iin ithe iinterest iof 

ijustice. iAccording ito iSection i199 iof ithe iIPC ito iconstitute ian ioffence ithe 

ideclaration imade iby ithe iaccused imust ibe iof isuch inature ias imay ibe iadmissible 

ias ievidence iin ia iCourt iof iLaw iand iany ipublic iauthority ior ipublic iservant imust 

ibe ibound iby ilaw ito iaccept isuch ideclaration ias ievidence. iThe istatement, iwhich 

iis ialleged ito ibe ifalse iin isuch ia ideclaration, imust ibe iof imaterial iimportance ito 

ithe iobject iof ithe ideclaration iand ithe iaccused imust ihave ireasonable iknowledge iof 

iits ifalsity. iIf ithe ifalsity iof ithe istatement iis iproved ithen ithe iaccused iwill ibe 

ipunished ias ihe iwould ibe ifor igiving ifalse ievidence. i 

In ithe icase iJotish iChandra iv iState iof iBihar38, ithe ifalsity iof ithe istatement ias 

itouching iupon iany ipoint imaterial ito ithe iobject iof ithe ideclaration iwas iheld ito ibe 

iessential ito iconstitute ian ioffence iunder iSection i199 iof ithe iIPC. iThe isection iwas 

isubjected ito ifurther iinterpretation iin ithe icase iM iS iJaggi iv iRegistrar, iOrissa iHC
 

i39Herein ithe iaccused iwas iheld ito ihave imade ia ireckless iand ifalse iallegation 

iagainst ia iJudge iin iorder ito ihave ia irevision ipetition ito iwhich ihe iis ia iparty, 

itransferred ito ianother iJudge. iDwelling iupon ithe iessentials iof iconstituting ia irime 

iunder iSection i199 iof ithe iIPC ithere imust ibe ia ideliberate ifalse istatement. 

iStatement imade iin ia ireckless iand ihaphazard imanner, ithough iuntrue iin ifact, ineed 

inot iconstitute ian ioffence iwhen ithe iperson imaking isuch istatements iimmediately 

iadmits i ithe imistake iand icorrects ithe istatements. iIf, ihowever, ia iperson imakes ia 

ireckless iand ifalse iallegation iagainst ia iJudge i(or ifor ithat imatter iant iother iperson) 
 

38 iAIR i1969 iSC i7  

39 i1983 iCri iLJ i1527 i 
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iin ian iaffidavit, ihe ilays ihimself iopen ito iprosecution iunder ithis isection. i 

503. iCriminal iIntimidation: i 

Whoever ithreatens ianother iwith iany iinjury ito ihis iperson, ireputation ior iproperty, 

ior ito ithe iperson ior ireputation iof iany ione iin iwhom ithat iperson iis iinterested, 

iwith iintent ito icause ialarm ito ithat iperson, ior ito icause ithat iperson ito ido iany iact 

iwhich ihe iis inot ilegally ibound ito ido, ior ito iomit ito ido iany iact iwhich ithat 

iperson iis ilegally ientitled ito ido, ias ithe imeans iof iavoiding ithe iexecution iof isuch 

ithreats, icommits icriminal iintimidation. i 

506. iPunishment ifor iCriminal iIntimidation: i 

Whoever icommits ithe ioffence iof icriminal iintimidation ishall ibe ipunished iwith 

iimprisonment iof ieither idescription ifor ia iterm iwhich imay iextend ito itwo iyears, ior 

iwith ifine, ior iwith iboth; i[if ithreat ibe ito icause ideath ior igrievous ihurt, ietc.] iand 

iif ithe ithreat ibe ito icause ideath ior igrievous ihurt, ior ito icause ithe idestruction iof 

iany iproperty iby ifire, ior ito icause ian ioffence ipunishable iwith ideath ior 

i[imprisonment ifor ilife], ior iwith iimprisonment ifor ia iterm iwhich imay iextend ito 

iseven iyears, ior ito iimpute iunchastely ito ia iwoman, ishall ibe ipunished iwith 

iimprisonment iof ieither idescription ifor ia iterm iwhich imay iextend ito iseven iyears, 

ior iwith ifine, ior iwith iboth. i 

507. iCriminal iIntimidation iby ian iAnonymous iCommunication: i 

Whoever icommits ithe ioffence iof icriminal iintimidation iby ian ianonymous 

icommunication, ior ihaving itaken iprecaution ito iconceal ithe iname ior iabode iof ithe 

iperson ifrom iwhom ithe ithreat icomes, ishall ibe ipunished iwith iimprisonment iof 

ieither idescription ifor ia iterm iwhich imay iextend ito itwo iyears, iin iaddition ito ithe 

ipunishment iprovided ifor ithe ioffence iby ithe ilast ipreceding isection. i 

The iIndian iPenal iCode ipunishes ianyone iwho ithreatens ianother iwith iinjury ito ihis 

iperson, iproperty ior ireputation ior ito ithe iperson ior ireputation iof ianyone ithat isuch 

iperson iis iinterested iin. iThere imust ibe ian iintention ito icause ialarm ito isuch 
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iperson ior icause ithat iperson ito ido iany iact ior iomit ito ido ianything iin iorder ito 

iavoid ithe iexecution iof isuch ithreat. iThe ioffence iis iso idefined iin iSection i503 

iand ithe ipunishment iis iprescribed iunder iSection i506. i 

The ifact ithat ithreat ihas ito ireal iwas iemphasised iin ithe icase iRangaswami iv iState 

iof iTamil iNadu40, ithat iin icase ithe ithreat iis imerely iconstrued iby ithe i‘victim’ ithen 

ithe iperson iaccused ion icriminal iintimidation iis ito ibe igiven ithe ibenefit iof idoubt. 

iArijit iPasayat, iJ ipresiding iin ithe iOrissa iHigh iCourt iin ithe icase iAmulya iKumar 

iBehera iv iNagabhushana iBehera41, ilaid idown ithe iessentials iof ithe ioffence idefined 

iunder iSection i503 iof ithe iIPC: i 

1. iThreatening ia iperson iwith iany iinjury, i(a) ito ihis iperson, ireputation ior iproperty; 

i(b) ito ithe iperson ior ireputation iof ianyone iin iwhom ithat iperson iis iinterested i2. 

iThe ithreat imust ibe iwith iintent; i(a) ito icause ialarm ito ithat iperson; ior i(b) ito 

icause ithat iperson ito ido iany iact iwhich ihe iis inot ilegally ibound ito ido ias imeans 

iof iavoiding iexecution iof isuch ithreat; ior i(c) ito icause ithat iperson ito iomit ito ido 

iany iact iwhich ithat iperson iis ilegally ientitled ito idoe ias imeans iof iavoiding 

iexecution iof ithreat. i 

In ithis icase ithe idefense ipleaded ithat ithe ivictim ihad iadmitted ithe ifact ithat ihe 

iwas inot ialarmed iupon ibeing ithreatened iby ithe iaccused. iThe iCourt iobserved ithat, 

iwhether iJ. iWadhwa42, iexpressing ithe iconcern iover iplight iof iwitness istated ithat 

i“perjury ihas ialso ibecome ia iway iof ilife iin ithe ilaw iCourts. iA itrail ijudge iknows 

ithat ithe iwitness iis itelling ia ilie iand iis igoing iback ion ihis iprevious istatement, iyet 

ihe idoes inot iwish ito ipunish ihim ior ieven ifile ia icomplaint iagainst ihim. iHe iis 

irequired ito isign ithe icomplaint ihimself iwhich ideters ihim ifrom ifiling ithe 

icomplaint. iPerhaps ilaw ineeds iamendment ito iclause i(b) iof isec. i340(3) iof iCr. iP 

iC iin ithis irespect ias ithe iHigh iCourt ican idirect iany iofficer ito ifile ia icomplaint. 

 

40 i iAIR i1989 iSC i1137 

41 i i1995 iCri iLJ i3559 

42 i iSwaran iSingh iv. iState iof iPunjab, i(2000)5 iSCC i68 i 
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iTo iget irid iof ithe ievil iof iperjury, ithe iCourt ishould iresort ito ithe iuse iof ithe 

iprovisions iof ilaw ias icontained iin ichapter iXXVI iof iCr. iP iC”. i 

The icase iof iJeffrey iArcher: i 

Jeffery iArcher, ia iwell iknown inovelist iof iBritain, iwas isentenced ifor ifour iyears 

iimprisonment ifor iperjury. iIn i1987 ihe isued ithe iDaily iStar ifor ilibel iwhen ithey 

ialleged ithat ihe ihad isex iwith ian iIrish iprostitute, iMonica iCoughlan. iHe iwon ithe 

icase iand iwas i₤ i500,000 idamages, ibut inot ieveryone iwas iconvicted iby ithe 

iverdict. iThe ijournalist, iAdam iRaphael iwrote ian iarticle iat ithe itime iwhich 

icarefully iavoided ilibel ibut iimplied ia inumber iof ithings ithat iArcher iprobably ihad 

igone iwith ia iprostitute; ithat i iat ithe itrail iArcher iand ihis ilawyers ihad ishifted 

iattention ifrom ithis iissue ito ithe itactics iused iby ithe iDaily iStar ito itrap iArcher; 

iand ithat ithe iDaily iStar ihad ionly ithemselves ito iblame ifor ithis. iBefore isentencing 

ihim ithe ijudge iMr. iJustice ipotts itold iLord iArcher. i“These icharges irepresent ias 

iserious ian ioffence iof iperjury ias iI ihave ihad iexperience iof iand ihave ibeen iable 

ito ifind ithe ibooks”. 

The ijury ifound ihim iguilty iof ilying iand icheating iin ihis i1987 ilibel icase iagainst 

ithe iDaily iStar. iThe iverdicts iwere iunanimous ion ieach icount. iLord iArcher, iwho 

iwas iordered ito ipay i₤ i175,000 icosts iwithin i12 imonths, iwas itold iby ithe ijudge 

ihe iwould ihave ito iserve iat ileast ihalf iof ihis isentence. i 

This icase ihas iset ia inew itrend iin ithe icontemporary isociety iabout ithe isanctity iof 

ilegal isystem iin iBritain. i 

The iIndian iscenario, ion ithe icontrary ipresents ia irather idismal ipicture. iEven ithe 

iapex icourt iof ithe icountry iexpressed iits iconcern iover ithis imatter itime iand iagain. 

iIn ione iof ithe icases, ithe iSupreme iCourt iheld ithat i“unscrupulous ilitigants iare 

ifound idaily iresorting ito iutter iblatant ifalsehood iin ithe iCourts”. iWhile i“most iof 

ithe iwitness....make ifalse istatements ito isuit ithe iinterests iof ithe iparties icalling 

ithem”. iThe iperjurer iin ithe icase ihappens ito ibe iAdvocate iR. iKaruppan, iwho iis 

ialso ipresident iof ithe iMadras iHigh iCourt iAdvocates iAssociation. iThe iperjury 



45 

 

icommitted iby iKaruppan iis ithat ihe ifiled ia ipetition iquestioning ithe iauthenticity iof 

iJustice iA. iS. iAnand’s idate iof ibirth iin ispite iof iknowing ifull iwell ithat ithe iissue 

ihad ialready ibeen isettled iby ithe iPresident iof iIndia. i 

Ordering ia icomplaint iof iperjury ito ibe ifiled iagainst iKaruppan ibefore ia imagistrate, 

ithe iApex icourt iwarned; i“If ithe isystem iis ito isurvive, ieffective iaction iis ithe ineed 

iof ithe itime. i 

Indeed, iKaruppan’s iperjury imay inot ibe iexceptional ibut ithe iaction iinitiated iin ihis 

icase, ithat itoo isuo imotu, iseems ito ibe ian iexception ito ithe igeneral ipractice iamong 

ithe icourts ito icondone iperjury. iAnd iit iwould inot ibe iout iof iplace ito isuggest ithat 

iKaruppan ialso iwould ihave iprobably igot iaway iwith ihis iperjury ihad ithe iaggrieved 

iparty inot ibeen iformer iChief iJustice iof iIndia iA iS iAnand ihimself. 
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CHAPTER-3 

CONCEPT iAND iROLE iOF iWITNESSES 

3.1 iWHO iIS iA iWITNESS? i 

The iIndian iCriminal iLaws ihave inot igiven iany idefinition iof ithe iword i"Witness". 

iTherefore, iit iis iimperative ithat iwe ifall iback ion ithe iordinary idictionary imeaning 

iof ithe iword. iThe iOxford iDictionary idefines ithe iterm ias i"One iwho igives 

ievidence iin ia icase; ian iindifferent iperson ito ieach iparty, isworn ito ispeak ithe 

itruth, ithe iwhole itruth iand inothing ibut ithe itruth". i 

The iBlack's iLaw iDictionary idefines ithe iword iWitness ias ione iwho isees, iknows 

ior ivouches ifor isomething ior ione iwho igives itestimony, iunder ioath ior iaffirmation 

iin iperson ior iby ioral ior iwritten ideposition, ior iby iaffidavit. i 

A iwitness iis ian iimportant iparty iin ia icase iapart ifrom ithe icomplainant iand ithe 

iaccused. iBy igiving ievidence irelating ito ithe icommission iof ian ioffence, ihe 

iperforms ia isacred iduty iof iassisting ithe icourt ito idiscover ithe itruth. iIt iis ibecause 

iof ithis ireason ithat ithe iwitness ieither itakes ian ioath iin ithe iname iof iGod ior 

isolemnly iaffirms ito ispeak ithe itruth, ithe iwhole iof ithe itruth iand inothing ibut 

itruth. iHe/she iperforms ian iimportant ipublic iduty iof iassisting ithe icourt iin 

ideciding ion ithe iguilt ior iotherwise iof ithe iaccused iin ithe icase. iHe isubmits 

ihimself ito icross-examination iand icannot irefuse ito ianswer iquestions ion ithe 

iground ithe ianswer iwill iincriminate ihim. i 
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3.2 iWHO iIS iA iHOSTILE iWITNESS? i 

A iwitness iis itermed ihostile, iwhen ihe igives ia icertain istatement ion ihis iknowledge 

iabout icommission iof ia icrime ibefore ithe ipolice ibut irefutes iit iwhen icalled ias 

iwitness ibefore ithe icourt iduring itrial. iThe iterm i‘hostile iwitness’ idoes inot ifind 

iany iexplicit ior iimplicit imention iin iany iIndian ilaws, ibe iit iIndian iEvidence iAct 

ior ithe iCode iof iCriminal iProcedure ior iany iother ilaw. iHistorically, ithe iterm 

iHostile iWitness iseems ito ihave iits iorigin iin iCommon iLaw i 

Although, ithe iword i"hostile iwitness" iis inot idefined iin ithe iIndian iEvidence iAct, 

i1872, ithe imatter iis ileft ientirely ito ithe idiscretion iof ithe iCourt. iA iwitness iis 

iconsidered iadverse ior ihostile iwhen iin ithe iopinion iof ithe ijudge ihe ibears ia 

ihostile ianimus ito ithe iparty icalling ihim iand inot imerely iwhen ihis itestimony 

icontradicts ihis iproof. i 

In ithe icase iof iSat iPal ivs. iDelhi iAdministration i, ithe iSupreme iCourt idefined ia 

iHostile iWitness ias i"one iwho iis inot idesirous iof itelling ithe itruth iat ithe iinstance 

iof ithe iparty icalling ihim iand ian iunfavorable iwitness iis ione icalled iby ia iparty ito 

iprove ia iparticular ifact, iwho ifails ito iprove isuch ia ifact ior iproves ian iopposite 

ifact". i 

Further, iin iGura iSingh ivs. iState iof iRajasthan iThe iSupreme iCourt idefined ihostile 

iwitness ias ione i“who iis inot idesirous iof itelling ithe itruth iat ithe iinstance iof ione 

iparty icalling ihim”. i 

In iR.K.Dey iV. iState iof iOrissa i,the iApex iCourt iheld ithat, ia iwitness iis inot 

inecessarily ihostile iif ihe iis ispeaking ithe itruth iand ihis itestimony igoes iagainst ithe 

iinterest iof ithe iparty icalling ihim. iA iwitness’s iprimary iallegiance iis ito ithe itruth 

iand inot ito ithe iparty icalling ihim. iHence, iunfavourable itestimony idoes inot ideclare 

ia iwitness ihostile. iHostility iis iwhen ia istatement iis imade iin ifavour iof ithe idefense 

idue ito ienmity iwith ithe iprosecution. i 

The iApex iCourt iin iG.S.Bakshi ivs. iState iheld ithat ithe iinference iof ithe ihostility 
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iis ito ibe idrawn ifrom ithe ianswer igiven iby ithe iwitness iand ito isome iextent ifrom 

ihis idemeanour i.So, ia iwitness ican ibe iconsidered ias ihostile iwhen ihe iis 

iantagonistic iin ihis iattitude itowards ithe iparty icalling ihim ior iwhen ihe iconceals 

ihis itrue isentiments iand idoes inot icome iout iwith itruth iand ideliberately imakes 

istatements iwhich iare icontrary ito iwhat ihe istated iearlier ior iis iexpected ito iprove. i 

3.3 iWHEN iDOES iA iWITNESS iTURN iHOSTILE? i 

Under iSection i164 iCr.P.C iany iMetropolitan ior iJudicial iMagistrate, iirrespective iof 

iwhether ihe ihas ithe ijurisdiction ior inot, imay irecord iany iconfession ior istatement 

iof ia iperson imade iin ithe icourse iof iinvestigation iby ithe ipolice, ior iat iany itime 

iafterwards ibut ibefore ithe icommencement iof iinquiry ior itrial. iStatements imade 

iunder iS.161 iare iinadmissible iin ia iCourt iof iLaw, ifor ithe ireason ithat ithe 

iinvestigating ipolice iofficer imay icompel ior iintimidate ithe iwitnesses, iinto imaking 

istatements ithat ido inot iconstitute ias ievidence. iGenerally, ithe ireason iis ithe iunholy 

icombination iof imoney iand imuscle ipower, iintimidation iand imonetary iinducement. 

iThere iare ia inumber iof ireasons ifor ia iwitness iturning ihostile, ithe imajor ione 

ibeing ithe iabsence iof ipolice iprotection iduring iand iafter ithe itrial. iThe iwitness iis 

iafraid iof ifacing ithe iwrath iof iconvicts iwho imay ibe iwell iconnected. i 

Therefore, ibefore ithe iCourt iduring ithe itrial, ithe iwitness iis iexpected ito irestate 

iwhatever istated ito ithe ipolice iat ithe itime iof iinvestigation. iBut, idue ito iexcessive 

ipressure ifrom ithe idefense iside ior ithe iwitness imay iretract iand igo iback ion ihis 

istatements iat ithe itime iof ithe itrial, ior imay ideny ihaving imade ithose istatements. 

iThe iprosecution imay ithen irequest ithe iCourt ito ideclare isuch iwitness ias i"hostile" 

iand isubsequently iobtain ithe iright ito iCross-examine ithe iWitness. iEventually, ithe 

iwitness iloses ihis/her icredibility iand ithis ihas ia inegative iimpact ion ithe 

iprosecution icase, iwhich iloses ithe itestimony iof iits iwitness, iwhich imay ibe 

iinstrumental iin ibuilding iup iits iarguments. i 

Further, ipsychological istudies icarried ion iwitnesses iseem ito isuggest ithat igrueling 

icross-examination, ifrequent iadjournments; icourtroom-intimidations iare isome iof ithe 

imajor ireasons ithat iforce ia iwitness ito iturn ihostile. iThe isuccessful iworking iof ithe 
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icriminal ijustice isystem idepends icritically ion ithe iwillingness iof iindividuals ito 

ifurnish iinformation iand itender ievidence iwithout ibeing iintimidated ior ibought. i 

A iwitness iin ia icriminal itrial imay icome ifrom ia ifar-off iplace ito ifind ithe icase 

iadjourned. iHe ihas ito icome ito ithe iCourt imany itimes iand iat iwhat icost ito ihis 

iown-self iand ihis ifamily iis inot idifficult ito ifathom. iIt ihas ibecome imore ior iless ia 

ifashion ito ihave ia icriminal icase iadjourned iagain iand iagain itill ithe iwitness itires 

iand ihe igives iup. iIt iis ithe igame iof iunscrupulous ilawyers ito iget iadjournments ifor 

ione iexcuse ior ithe iother itill ia iwitness iis iwon iover ior iis itired. iNot ionly ithat ia 

iwitness iis ithreatened; ihe iis iabducted; ihe iis imaimed; ihe iis idone iaway iwith; ior 

ieven ibribed. iThere iis ino iprotection ifor ihim. iIn iadjourning ithe imatter iwithout 

iany ivalid icause ia iCourt iunwittingly ibecomes iparty ito imiscarriage iof ijustice. iA 

iwitness iis ithen inot itreated iwith irespect iin ithe iCourt. iHe iis ipushed iout ifrom ithe 

icrowded icourtroom iby ithe ipeon. iHe iwaits ifor ithe iwhole iday iand ithen ihe ifinds 

ithat ithe imatter iadjourned. iHe ihas ino iplace ito isit iand ino iplace ieven ito ihave ia 

iglass iof iwater. iAnd iwhen ihe idoes iappear iin iCourt, ihe iis isubjected ito 

iunchecked iand iprolonged iexamination iand icross-examination iand ifinds ihimself iin 

ia ihapless isituation. iFor iall ithese ireasons iand iothers, ia iperson iabhors ibecoming ia 

iwitness. iIt iis ithe iadministration iof ijustice ithat isuffers. iThen iappropriate idiet 

imoney ifor ia iwitness iis ia ifar icry. iHere iagain ithe iprocess iof iharassment istarts 

iand ihe idecides inot ito iget ithe idiet imoney iat iall. iHigh iCourts ihave ito ibe 

ivigilant iin ithese imatters. iProper idiet imoney imust ibe ipaid iimmediately ito ithe 

iwitness i(not ionly iwhen ihe iis iexamined ibut ifor ievery iadjourned ihearing) iand 

ieven isent ito ihim iand ihe ishould inot ibe ileft ito ibe iharassed iby ithe isubordinate 

istaff. iIf ithe icriminal ijustice isystem iis ito ibe iput ion ia iproper ipedestal, ithe 

isystem icannot ibe ileft iin ithe ihands iof iunscrupulous ilawyers iand ithe isluggish 

iState imachinery. i 

Each itrial ishould ibe iproperly imonitored. iTime ihas icome ithat iall ithe iCourts, 

idistrict iCourts, isubordinate iCourts iare ilinked ito ithe iHigh iCourt iwith ia icomputer 

iand ia iproper icheck iis imade ion ithe iadjournments iand irecording iof ievidence. iThe 

iBar iCouncil iof iIndia iand ithe iState iBar iCouncils imust iplay itheir ipart iand ilend 
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itheir isupport ito iput ithe icriminal isystem iback ion iits itrail. iPerjury ihas ialso 

ibecome ia iway iof ilife iin ithe ilaw iCourts. iA itrial ijudge iknows ithat ithe iwitness 

iis itelling ia ilie iand iis igoing iback ion ihis iprevious istatement, iyet ihe idoes inot 

iwish ito ipunish ihim ior ieven ifile ia icomplaint iagainst ihim. iHe iis irequired ito isign 

ithe icomplaint ihimself iwhich ideters ihim ifrom ifiling ithe icomplaint. iPerhaps ilaw 

ineeds iamendment ito iclause i(b) iof iSection i340(3) iof ithe iCode iof iCriminal 

iProcedure iin ithis irespect ias ithe iHigh iCourt ican idirect iany iofficer ito ifile ia 

icomplaint. iTo iget irid iof ithe ievil iof iperjury, ithe iCourt ishould iresort ito ithe iuse 

iof ithe iprovisions iof ilaw ias icontained iin iChapter iXXVI iof ithe iCode iof iCriminal 

iProcedure.” i 

Justice iMalimath
 i

Committee ihas iattended ithis imatter iwith igreat iconcern iand iit 

isays: i‘Unfortunately ithe iwitnesses iare itreated ivery ishabbily iby ithe isystem. iThere 

iare ino ifacilities ifor ithe iwitnesses iwhen ithey icome ito ithe icourt iand ihave ito 

iwait ifor i 

long iperiods, ioften itheir icross-examination iis iunreasonable iand ioccasionally irude. 

iThey iare inot igiven itheir iTA/DA ipromptly. iThe iwitnesses iare inot itreated iwith 

idue icourtesy iand iconsideration; inor iare ithey iprotected. iWitnesses iare irequired ito 

icome ito ithe icourt iunnecessarily iand irepeatedly ias ia ilarge inumber iof icases iare 

iposted iand iadjourned ion ifrivolous igrounds. iTo iovercome ithese iproblems, ithe 

iCommittee ihas imade ithe ifollowing irecommendations: i 

• Witness iwho icomes ito iassist ithe icourt ishould ibe itreated iwith 

idignity iand ishown idue icourtesy. iAn iofficial ishould ibe iassigned ito 

iprovide iassistance ito ihim. i 

• Separate iplace ishould ibe iprovided iwith iproper ifacilities isuch ias 

iseating, iresting, itoilet, idrinking iwater ietc. ifor ithe iconvenience iof 

ithe iwitnesses iin ithe icourt ipremises. i 

• Rates iof itraveling iand iother iallowance ito ithe iwitness ishould ibe 

ireviewed iso ias ito icompensate ihim ifor ithe iexpenses ithat ihe iincurs. 

iProper iarrangements ishould ibe imade ifor ipayment iof ithe iallowances 
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idue ito ithe iwitness ion ithe isame iday iwhen ithe icase iis iadjourned 

iwithout iexamining ithe iwitness ihe ishould ibe ipaid iT.A. iand iD.A. 

ithe isame iday. i 

Experiences iof iwitness iare igenerally iof iavoidable igrievances, ilack iof icourtesy, 

ihuman itreatment, iexpression iof iconcern, ipaying iattention iand irecognition iand 

iextending iguidance. iMany icases istudied iin ithis iproject ireflect ithat ithe iwitness, 

ion iseveral ioccasions, iwas itreated ilike iaccused. iThe iwhole iissue iof iwitness 

ihostility, iover iwhich imuch ihue iand icry iis ibeing iexpressed, ialso iappears ito ibe 

ilinked iwith ithe ikind iof itreatment ithe iwitness iis imeted iout iin ithe icriminal 

ijustice iprocess. i 

If ithe ico-operation iof ithe iwitnesses ito ibe igained, ithe ineed iis ito iunderstand ithe 

iproblems iof iwitnesses. iA ijudgment iof ithe iSupreme iCourt ihas ivindicated ithe ifact 

ithat ithe iwitnesses iexperience iharassment iand inon-sympathetic iattitudes ifrom 

ipolice, iprosecution iand ijudiciary. iThe idivision iBench icomprising, iJustice iK.T. 

iThomas iand iR.P. iSethi, isaid ithat i“Witnesses itremble ion igetting isummons ifrom 

icourts iin iIndia inot ibecause ithey ifear iexamination ior icross iexamination ibut 

ibecause ithey ifear ithat ithey imight inot ibe iexamined iat iall ifor iseveral idays iand 

ion isuch idays ithey iwould ibe inailed ito ithe iprecincts iof ithe icourts’’. i 

This ijudgment iwas iespecially isignificant ifrom ithe iangle iof iwitnesses. iThe icourt 

itook iserious iview iof ithe iadjournment igranted ion ithe iflimsy igrounds, iwhich iput 

ithe iwitnesses iin ia irange iof iproblems. iThe iSupreme iCourt isaid ithat i“...........it iis 

ihigh itime ithat iwitnesses iare iregarded ias iguests iinvited i(through isummons) ifor 

ihelping iwith itheir itestimony iin ireaching ijudicial ifindings iThe iSupreme iCourt 

iwas iparticularly iscathing iabout ithe iway ithe iprovisions iunder isection i309 iof ithe 

iCr.P.C. iare iflaunted iby ithe icourts. iThe isection ilays idown ithat ionce iexamination 

iin ithe icourt istarted iit ihas ito icontinue ithe itrial iuntil iall iwitnesses iin iattendance 

ihave ibeen iexamined. iThe iSC icategorically ilaid idown ithat i“if ia iwitness iis 

ipresent iin ithe icourt ihe imust ibe iexamined ion ithat iday. iIt iis inow iquite ilikely 

ithat ithe isituation iwill iimprove ias ipresently ieven iwhen iwitnesses iare ipresent 
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iadjournments iare igranted ito isuit ithe iconvenience iof ithe iadvocate iconcerned. i 

A imajor icategory iof iproblems iof iwitness iconsists iof ihis iwastage iof itime iand 

inon- ipayment iof iwhatever iallowances ihe iis isupposed ito iget ifor ihis iappearance 

iin ithe icourt. i 

The iNational iPolice iCommission
 i43paid iattention ito iallowances idue ito iwitnesses 

ifor iappearance iin iCourts. iThe iCommission inoted ithat ithe imonetary icompensation 

iwas iwoefully iinadequate iand ireferred ito ia isample isurvey icarried iout iin i18 

iMagistrate’s iCourts iin ione iState, iwhich irevealed ithat iout iof i96,815 iwitnesses 

iwho iattended ithe iCourts iduring ithe itest iperiod, ionly i6697 iwitnesses iwere ipaid 

isome iallowance, iand ithat itoo iafter ifollowing ia irather icumbersome iprocedure 

i(which iincidentally ihas ihardly ichanged ifor ithe ibetter ianywhere). iThese ifigures 

isignify ithe iirrelevance iof ithe iamount ipaid ito iwitnesses ifor itheir itroubles. iApart 

ifrom ithis ipoint imade iby ithe iCommission, ithese ifigures isuggest ithe ibackbreaking 

iburden ion ithe iMagistracy, iin ias imuch ias ieach iMagistrate iwas iexpected ito 

iexamine, ion ian iaverage, iabout i5400 iwitnesses! iUnfortunately, ithe ilength iof ithe 

itest iperiod ihas inot ibeen igiven iand iso iit imay ibe idifficult ito icomment ifurther ion 

ithese ifigures; ibut, iwhatever ithe iperiod, ithe isituation icould inot iat iall ihave 

iimproved isince ithen. i 

Many ivictims iand iwitnesses ido inot ireceive ithe ilevel iof iinformation iand isupport 

ithey ineed iwhen iparticipating iin ithe icriminal ijustice iprocess. iThis ineglect ican 

ioften ilead ito ia iwithdrawal iof isupport ifor ithe iprosecution, inon- iattendance iat 

icourt iand idissatisfaction iwith ithe iprocess, iwhich ican iresult iin ifailed icases iand 

ireluctance iby iwitnesses ito ire-engage iin ithe icriminal ijustice iprocess ion ifuture 

ioccasions. i 

The icriminal ijustice isystem ihas ia iresponsibility ito iensure ivictims iand iwitnesses 

ifeel isafe iand iable ito igive ievidence. iGiving ievidence iat icourt iis ia idaunting 

 

43 i iFourth iReport 
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iexperience ifor ianyone. iVictims iand iwitnesses ihave ia iright ito iexpect ia ismooth 

iand icoordinated iservice ifrom ithe icriminal ijustice iagencies. 

In ia istudy iconducted iabroad, iit iwas ishown ithat ionly i19 ipercent iof iwitnesses ifelt 

ithey ihad ibeen ikept iproperly iinformed iabout iprogress iin itheir icase. i28 ipercent iof 

ivictims iwant isome iform iof ihelp, iwhilst i13 ipercent isay ithey ireceived isupport. i21 

ipercent iof iwitnesses ifelt iintimidated iby ithe iprocess iof igiving ievidence ior iby ithe 

icourt ienvironment44.
 i

 

The iformer iSolicitor-General, iK.T.S. iTulsi isaid: i‘honest iwitnesses ihave ideserted 

ithe icriminal icourts ibecause ithe ipolice iand icourts ioften itreat ithem ias iaccused. 

iThe ipolice iroutinely itutor ithe itestimony iof iwitnesses iand istream irolls ithem.’ i 

In inutshell ithe icategories iof iproblems ithat ia iwitness ifaces ivis-à-vis icriminal 

ijustice ifunctionaries icould ibe istated ias iunder i 

A. Witness ivis-à-vis ipolice i 

(i) i iMaltreatment/misbehaviour i  

 i i i i i(ii) i iForced/pressurized/lured ito iconcoct i/twist istatement i  

 i i i i i(iii) i iApathy iof iindifference/neglect i  

 i i i i i(iv) i iNo iassurance iof iprotection i  

 i i i i i(v) i iPolice iand iwomen, ichild iand ivictims ias iwitnesses i  

B. Witness ivis-à-vis iprosecution/court i 

(i) i iProlonged iwaiting i  

 i i i i i(ii) i iNo iplace ifor iwaiting i  

 

44 i i‘No iWitness, ino iJustice’ iProgramme iOffice iReport i( i2004), iUK i 
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 i i i i i(iii) i iLoss iof iwork/wages i  

 i i i i i(iv) i iFrequent iadjournment i  

 i i i i i i(v) i iApathy/indifference 

CHAPTER-4 

LEGISLATIVE iTRENDS 

There iare ilegal iand iprocedural iprovisions iin ithe ilaws iin iIndia idealing iwith 

iwitnesses iin ivarious istages. iA igist iof irelevant iprovisions iof ilaw iis ipresented iin 

ithis iChapter. i 

4.1 iCRIMINAL iTRIAL 

Criminal iProcedure iCode, i1973 i 

The iCr. iP. iC iempowers ia ipolice iofficer ito irecord ithe istatement iof ia iperson, 

iwho iis iacquainted iwith ithe ifacts iand icircumstances iof ithe icase ibeing 

iinvestigated iby ihim i(Section i161). iThis ihowever iis inot iadmissible iin ia icourt iof 

ilaw. iThe irationale ibehind ithis iis ithat ithe ipolice icoerce iwitnesses iinto imaking 

istatements, iand isuch istatements ishould inot ibe iadduced ias ievidence. iHence, ithe 

iwitness iis irequired ito iappear ibefore ithe icourt iat ithe itime iof ithe itrial iand irestate 

iwhat ihe istated ito ithe ipolice iat ithe itime iof iinvestigation. iAt ithe itime iof ithe 

itrial, ithe iwitness imay ichange ihis istatement ior ideny ihaving imade ithe istatement. 

iIn isuch isituations, ithe iprosecution iprays ito ithe icourt ithat isuch iwitness ibe 

ideclared ihostile iand iconsequently, igets ithe iright ito icross- iexamine ithe iwitness. 

iUltimately, ithe icreditworthiness iof ithe iwitness iis iimpeached iand ithe iprosecution 

iloses ithe itestimony iof ia iwitness, iwhich imay ibe icrucial ito iconstruct iits iversion 

iof ithe istory. iTherefore, iin imost iinstances iof iWITNESSES, ithe iprosecution iis 

iunable ito iprove iits icase ibeyond ireasonable idoubt, ias irequired iin ilaw. iAnother 

ioption iavailable ito ia ipolice iofficer iis ito iproduce ithe iwitness ibefore ia iMagistrate 
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iand imake ithe iMagistrate irecord ithe istatement i(Section i164). iSuch istatement imay 

ibe irecorded iunder ioath iand iis iadmissible ias ievidence. iHowever, ithis iis inot 

isubstantive ievidence, ii.e., ithe icourt icannot iuse isuch ia istatement ias ithe ibasis iof 

iconvicting ia iperson. iSuch istatements imay ibe iused ito icorroborate ior icontradict 

ithe iwitness iwho imade iit. iSince ithe istatement iis irecorded ion ioath, iif ithe iperson 

imakes ia istatement, iwhich iis ifalse ior iwhich ihe ieither iknows ior ibelieves ito ibe 

ifalse, ihe ican ibe iprosecuted ifor iperjury iunder ithe iIndian iPenal iCode. i 

 

{B} iCode iof iCriminal iProcedure, i1973 Section i160: iPolice 

iOfficer’s iPower ito iRequire iAttendance iof iWitnesses. i 

(1) Any ipolice iofficer imaking ian iinvestigation iunder ithis iChapter imay, iby 

iorder iin iwriting, irequire ithe iattendance ibefore ihimself iof iany iperson 

ibeing iwithin ithe ilimits iof ihis iown ior iany iadjoining istation iwho ifrom, 

ithe iinformation igiven ior iotherwise, iappears ito ibe iacquainted iwith ithe 

ifacts iand icircumstances iof ithe icase; iand isuch iperson ishall iattend ias iso 

irequired: iProvided ithat ino imale iperson iunder ithe iage iof ififteen iyears ior 

iwoman ishall irequired ito iattend iat iany iplace iother ithan ithe iplace iin 

iwhich isuch imale iperson ior iwoman iresides. i 

(2) The iState iGovernment imay, iby irules imade iin ithis ibehalf, iprovide ifor ithe 

ipayment iby ithe ipolice iofficer iof ithe ireasonable iexpenses iof ievery iperson, 

iattending iunder isub-section i(1) iat iany iplace iother ithan ihis iresidence. i 

Section i160 iof ichapter iXII iof iCr.P.C. iSays ithat ipolice iofficer imaking ian 

iinvestigation imay iby ia iwritten iorder irequire ithe iattendance iof iany iwitness. iThe 

isection ifurther isays ithat iin icase iof imale iperson iunder i15 iyears ior iwoman ithe 

ipolice iofficer iinvestigation ithe icase ihas ito iexamine ithem iat ithe iplace iof itheir 

iresidence. i 

Section i171: iComplainant iand iwitnesses inot ito ibe irequired ito 
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iaccompany ipolice iofficer iand inot ito ibe isubject ito irestraint. i 

No icomplainant ior iwitness ion ihis iway ito iany icourt ishall ibe irequired ito 

iaccompany ia ipolice iofficer, ior ishall ibe isubject ito iunnecessary irestraint ior 

iinconvenience, ior irequired ito igive iany isecurity ifor ihis iappearance iother ithan ihis 

iown ibond: i 

Provided ithat, iif, iany icomplainant ior iwitness irefuses ito iattend ior ito iexecute ia 

ibond ias idirected iin isection i170, ithe iofficer iin icharge iof ithe ipolice istation imay 

iforward ihim iin icustody ito ithe iMagistrate, iwho imay idetain ihim iin icustody iuntil 

ihe iexecutes isuch ibond, ior iuntil ithe ihearing, iof ithe icase iis icompleted. i 

S/171 iof iThe iAct; iin iorder ito isecure iimpartial ievidence ifrom ithe iwitness ithe 

isection isays ithat iwitness ion ihis iway ito iany icourt ishall inot irequire ito 

iaccompany ia ipolice iofficer iand ishall inot isubject ito iunnecessary irestraint ior 

iinconvenience, ior irequired ito igive iany isecurity ifor ihis iappearance iif ineeded. i 

Section i271: iPower ito iissue icommission ifor iexamination iof iwitness 

iin iprison. iThe iprovisions iof' ithis ichapter ishall ibe iwithout iprejudice ito ithe 

ipower iof ithe icourt ito iissue, iunder isection i284, ia icommission ifor ithe 

iexamination ias ia iwitness iof iany iconfined ior idetained iin ia iprison iand ithe 

iprovisions iof ipart iB iof iChapter iXXIII ishall iapply iin irelation ito ithe iexamination 

ion icommission iof iany isuch iperson iin ithe iprison ias ithey iapply iin irelation ito ithe 

iexamination ion icommission iof iany iother iperson. i 

S/271 iof ithe iAct iempowers ithe icourt ito iissue icommission ior ithe iexamination iof 

iperson idetained ior iconfined iin iprison, iif ithe icourt ithinks ithat ithe ievidence iof 

isuch iparsons iis inecessary ito imeet ithe iend iof ijustice. i 

Section i273: iEvidence ito ibe itaken iin ipresence iof iaccused. i 

Except ias iotherwise iexpressly iprovided iall ievidence itaken iin ithe icourse iof ithe 

iother iproceeding ishall ibe itaken iin ithe ipresence iof ithe iaccused ior, iwhen ihis 
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ipersonal iattendance iis idispensed iwith, iin ithe ipresence iof ihis ipleader. i 

S/273 iprovides ithat iexcept ias iotherwise iexpressly iprovided iall ievidence itaken iin 

ithe icourse iof ithe itrial ior ishall ibe itaken iin ithe ipresence iof iaccused. iHowever 

ithe isupreme icourt iin iSAKSHI iVS iUNION iOF iINDIA2004 i(6) iSCALE i15 

iobserved ithat iin ispite iof iprovision iof iS/273 iwhich irequires ievidence ito ibe itaken 

iin ithe ipresence iof ithe iaccused, iit iis iopen ito ithe icourt ito iexamine ithe iwitness 

iusing ia ivideo iscreen iin ias imuch ias ivideo irecorded ievidence ihas ibeen iheld ito 

ibe iadmissible iby ithe isupreme icourt iin istate iof iMaharashtra ivs. iDr. iPrafful iB. 

iDesai. i45 

Section i280: iRemarks irespecting idemeanor iof iwitness. i 

When ia iPresiding iJudge ior imagistrate ihas irecorded ithe ievidence iof iwitnesses, ihe 

ishall ialso irecord isuch iremarks i(if iany) ias ihe ithinks imaterial irespecting ithe 

idemeanor iof isuch iwitness iwhilst iunder iexamination. i 

S/280 iprovides ithat ias ia igeneral irule iin icriminal iproceeding, ithe iimportant 

iwitness ion iwhose itestimony ithe icase iagainst ithe iaccused ihas ito ibe iestablished 

imust ibe iexamined iin icourt iand iusually ithe iissuing iof icommission ishould ibe 

irestricted ito iformal iwitnesses ior ito isuch iwitnesses ican inot ibe iproduced iwithout 

iunreasonable idelay ior iinconvenience. iThe isection iprovides ithe iexemption ifrom 

ipersonal iappearance iwith iregard ito iPresident iVice- iPresident iof iIndia ior 

iGovernor iof ia istate ior ithe iAdministrator iof ia iUnion iTerritory iwhose ievidence iis 

inecessary ito imeet ithe i iend iof ijustice. iThe icourt ifor ithem ishall iissue 

icommission ifor iexamination isuch iwitnesses. i 

Section i284: iWhen iattendance iof iwitness imay ibe idispensed iwith 

iand icommission iissued. i 

(1) Whenever, iin ithe icourse iof iany iinquiry, itrial ior iother iproceeding iunder 

 
45 i2003(4) iSCC i601 
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ithis iCode, iit iappears ito ia iCourt iof iMagistrate ithat ithe iexamination iof ia 

iwitness iis inecessary ifor ithe iends iof ijustice, iand ithat ithe iattendance iof 

isuch iwitness icannot ibe iprocured iwithout ian iamount iof idelay, iexpense ior 

iinconvenience iwhich, iunder ithe icircumstances iof ithe icase, iwould ibe 

iunreasonable, ithe iCourt ior iMagistrate imay idispense iwith isuch iattendance 

iand imay iissue ia icommission ifor ithe iexamination iof ithe iwitness iin 

iaccordance iwith ithe iprovisions iof ithis iChapter: i 

Provided ithat iwhere ithe iexamination iof ithe iPresident ior ithe iVice-President iof 

iIndia ior ithe iGovernor iof ia iState ior ithe iAdministrator iof ia iUnion iTerritory ias ia 

iwitness iis inecessary ifor ithe iends iof ijustice, ia icommission ishall ibe iissued ifor 

ithe iexamination iof isuch ia iwitness. i 

The icourt imay, iwhen iissuing ia icommission ifor ithe iexamination iof ia iwitness ifor 

ithe iprosecution idirect ithat isuch iamount ias ithe icourt iconsiders ireasonable ito imeet 

ithe iexpenses iof ithe iaccused iincluding ithe ipleader's ifees, ibe ipaid iby ithe 

iprosecution. i 

Section i287: iParties imay iexamine iwitnesses.  

(1) iThe iparties ito iany iproceeding iunder ithis iCode iin iwhich ia i icommission iis 

iissued imay irespectively iforward iany iinterrogatories ito ithe iissue, iand iit ishall ibe 

ilawful ifor ithe iMagistrate, icourt ior iofficer ito iwhom ithe iCommission iis idirected, 

ior ito iwhom ithe iduty iof iexecuting iit iis idelegated, ito iexamine i(he iwitness iupon 

isuch iinterrogatories.  

(2) iAny isuch iparty imay iappear ibefore isuch iMagistrate, icourt ior iofficer iby 

ipleader, ior iif inot iin icustody, iin iperson, iand imay iexamine, icross-examine iand 

ireexamine i(as ithe icase imay ibe) ithe isaid iwitness. i 

S/287.Provides ithe iparties imay iwith ithe ipermission iof ithe icourt imay iexamine ior 

icross iexamine iof ithe iwitness. i 

Section i299: iRecord iof ievidence iin iabsence iof iaccused. i 
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(1) If iit iis iproved ithat ian iaccused iperson ihas iabsconded iand ithat ithere iis ino 

iimmediate iprospect iof iarresting ihim, ithe icourt icompetent ito itry i[or 

icommit ifor itrial] isuch iperson ifor ithe ioffence icomplained iof, imay, iin ihis 

iabsence, iexamine ithe iwitnesses i(if iany) iproduced ion ibehalf iof ithe 

iprosecution, iand irecord itheir idepositions iand iany isuch ideposition imay, ion 

ithe iarrest iof isuch iperson, ibe igiven iin ievidence iagainst ihim ion ithe 

iinquiry iinto, ior itrial ifor, ithe ioffence iwith iwhich ihe iis icharged, iif ithe 

ideponent iis idead ior iincapable iof igiving ievidence ior icannot ibe ifound ior 

ihis ipresence icannot ibe iprocured iwithout ian iamount iof idelay, iexpense 

iinconvenience iwhich, iunder ithe icircumstances iof ithe icase, iwould ibe 

iunreasonable. i 

(2) If iit iappears ithat ian ioffence ipunishable iwith ideath ior iimprisonment ifor 

ilife ihas ibeen icommitted iby isome iperson ior ipersons iunknown, ithe iHigh 

iCourt ior ithe iSessions iJudge imay idirect ithat iany iMagistrate iof ithe ifirst 

iclass ishall ihold ian iinquiry iand iexamine iany iwitnesses iwho ican igive 

ievidence iconcerning ithe ioffence iand iany idepositions iso itaken imay ibe 

igiven iin ievidence iagainst iany iperson iwho iis isubsequently iaccused iof ithe 

ioffence, iif' ithe ideponent iis idead ior iincapable iof igiving ievidence ior 

ibeyond ithe ilimits iof iIndia. i 

Section i309: iPower ito ipostpone ior iadjourn iproceedings. i 

(1) In ievery iinquiry ior itrial ithe iproceedings ishall ibe iheld ias iexpeditiously ias 

ipossible, iand iin iparticular, iwhen ithe iexamination iof iwitnesses ihas ionce 

ibegun, ithe isame ishall ibe icontinued ifrom iday ito iday iuntil iall ithe 

iwitnesses iin iattendance ihave ibeen iexamined, iunless ithe icourt ifinds ithe 

iadjournment iof ithe isame ibeyond ithe ifollowing iday ito ibe inecessary ifor 

ireasons ito ibe irecorded. i 

(2) If ithe icourt iafter itaking icognizance iof ian ioffence, ior icommencement iof 

itrial, ifinds iit inecessary ior iadvisable ito ipostpone ithe icommencement iof, ior 

iadjourn, iany iinquiry ior itrial, iit imay, ifrom itime ito itime, ifor ireasons ito ibe 
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irecorded, ipostpone ior iadjourn ithe isame ion isuch iterms ias iit ithinks ifit, ifor 

isuch itime ias iit iconsiders ireasonable, iand imay iby ia iwarrant iremand ithe 

iaccused iif iin icustody: i 

Provided ithat ino iMagistrate ishall iremand ian iaccused iperson ito icustody iunder ithis 

isection ifor ia iterm iexceeding ififteen idays iat ia itime: i 

Provided ifurther ithat iwhen iwitnesses iare iin iattendance ino iadjournment ior 

ipostponement ishall ibe igranted, iwithout iexamining ithem, iexcept ifor, ispecial 

ireasons ito ibe irecorded iin iwriting: i 

[Provided ialso ithat ino iadjournment ishall ibe igranted ifor ithe ipurpose ionly iof 

ienabling ithe iaccused iperson ito ishow icause iagainst ithe isentence iproposed ito ibe 

iimposed ion ihim). i 

Explanation-1.If isufficient ievidence ihas ibeen iobtained ito iraise ia isuspicion ithat ithe 

iaccused imay ihave icommitted ian ioffence, iand iit iappears ilikely ithat ifurther 

ievidence imay ibe iobtained iby ia iremand; ithis iis ia ireasonable icause ifor ia iremand. 

i 

Explanation i2. iThe iterms ion iwhich ian iadjournment ior ipostponement imay ibe 

igranted iinclude, iin iappropriate icases, ithe ipayment iof icosts iby ithe iprosecution ior 

ithe iaccused. i 

Section i311: iPower ito isummon imaterial iwitness, ior iexamine 

iperson ipresent. i 

Any icourt imay, iat iany istage iof iany iinquiry, itrial ior iother iproceeding iunder ithis 

iCode, isummon iany iperson iits ia iwitness, ior iexamine iany iperson iin iattendance, 

ithough inot isummoned ias ia iwitness, ior irecall iand ire-examine iany iperson ialready 

iexamined; iand ithe icourt ishall isummon iand iexamine ior irecall iand ire-examine 

iany isuch iperson iif ihis ievidence iappears ito iit ito ibe iessential ito ithe ijust idecision 

iof ithe icase. i 
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Section i312: iExpenses iof icomplainants iand iwitnesses. i 

Subject ito iany irules imade iby ithe iState iGovernment, iany iCriminal iCourt imay, iif 

iit ithinks ifit, iorder ipayment, ion ithe ipart iof iGovernment, iof ithe ireasonable 

iexpenses iof iany icomplainant ior iwitness iattending ifor ithe ipurposes iof iany 

iinquiry, itrial ior iother iproceeding ibefore isuch icourt iunder ithis iCode. i 

Section i315: iAccused iperson ito ibe icompetent iwitness. i 

(1) iAny iperson iaccused iof ian ioffence ibefore ia iCriminal iCourt ishall ibe ia 

icompetent iwitness ifor ithe idefence iand imay igive ievidence ion ioath iin idisproof iof 

ithe icharges imade iagainst ihim ior iany iperson icharged itogether iwith ihim iat ithe 

isame itrial: i 

Provided ithat- i 

(a) iHe ishall inot ibe icalled ias ia iwitness iexcept ion ihis iown irequest iin iwriting; i 

(b) iHis ifailure ito igive ievidence ishall inot ibe imade ithe isubject iof iany icomment 

iby iany iof ithe iparties ior ithe icourt ior igive irise ito iany ipresumption iagainst 

ihimself ior iany iperson icharged itogether iwith ihim iat ithe isame itrial. i 

(2) iAny iperson iagainst iwhom iproceeding iare iinstituted iin iany iCriminal iCourt 

iunder isection i98, ior isection i107, ior isection i108, ior isection i109, ior isection i110, 

ior iunder iChapter iIX ior iunder iPart iB, iPart iC ior iPart iD iof iChapter iX, imay 

ioffer ihimself ias ia iwitness iin isuch iproceedings: i 

Provided ithat iin iproceedings iunder isection i108, isection i109 ior isection i110, ithe 

ifailure iof isuch iperson ito igive ievidence ishall inot ibe imade ithe isubject ior iany 

icomment iby iany iof ithe iparties ior ithe icourt ior igive irise ito iany ipresumption 

iagainst ihim ior iany iother iperson iproceeded iagainst itogether iwith ihim iat ithe 

isame iinquiry. i 

Section i316: iNo iinfluence ito ibe iused ito iinduce idisclosure. i 
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Excepts ias iprovided iin isection i306 iand i307 ino iinfluence iby imeans iof iany 

ipromise ior ithreat ior iotherwise, ishall ibe iused ito ian iaccused iperson ito iinduce 

ihim ito idisclose ior iwithhold iany imatter iwithin ihis iknowledge. i 

4.2 iLegislative iProvisions i 

The iissues ipertaining ito ihostility iof iwitnesses iand irelated imatters ihave ireceived 

iofficial iattention iin ithe irecent ipast. iThe iLaw iCommission iin iits i155th ireport 

ihad isuggested ithat iit ishould ibe imade imandatory ifor iinvestigating iofficers i(IOs) 

ito iget istatements iof iall imaterial iwitnesses, iquestioned iby ihim iduring ithe 

iinvestigation, irecorded ion ioath iby imagistrate. iThis, iaccording ito ithe iLaw 

iCommission, iwould ihave iprevented iwitnesses ifrom iturning ihostile iat itheir ifree 

iwill. iA iwitness iat ia itrial iwho iis iso iadverse ito ithe iparty ithat icalled ihim ior iher 

ithat ihe ior ishe ican ibe icross- iexamined ias ithough icalled ito itestify iby ithe 

iopposing iparty. i 

Witness iforms ian iintegral ipart iof ia icase. iTherefore iall iActs iand ilegal iprovisions 

iright ifrom ipre-independent ito ipost-independent iIndia iincorporated ispecial 

iprovisions ifor ithem iso ithat iimpartial iand idependable ievidence ican ibe iextracted 

ifrom ithem iwhile ideciding ithe icase. iFor ibetter iunderstanding iof ithe idifferent 

iprovisions ithat ihave ibeen iprovided iin idifferent iActs iwe ihave idivided ithe 

iprovisions irelating ito iwitness iinto ifollowing itwo icategories. i 

. A) i iProvisions iRelating ito iWitnesses iin iProcedural iActs i  

. B) i iProvisions iRelating ito iWitness iin iDifferent iActs i  

(A) iThe iIndian ievidence iact, i1872 iSection i118: iWho imay itestify? 

i– i 

All ipersons ishall ibe icompetent ito itestify iunless ithe iCourt iconsiders ithat ithey iare 

iprevented ifrom iunderstanding ithe iquestion iput ito ithem, ior ifrom igiving irational 

ianswer ito ithose iquestions, iby itender iyears, iextreme iold iage, idisease, iwhether iof 

ibody iand imind, ior iany iother icause iof ithe isame ikind. i 
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Explanation i- iA ilunatic iis inot iincompetent ito itestify, iunless ihe iis iprevented iby 

ihis ilunacy ifrom iunderstanding ithe iquestion iput ito ihim iand igiving irational 

ianswers ito ihim. i 

Section i11: iDumb iWitnesses i– i 

A iwitness iwho iis iunable ito ispeak imay igive ihis ievidence iin iany iother imanner iin 

iwhich ihe ican imake iit iintelligible, ias iby iwriting ior iby isigns; ibut isuch iwriting 

imust ibe iwritten iand ithe isigns imade iin iopen iCourt. iEvidence iso igiven ishall ibe 

ideemed ito ibe ioral ievidence. i 

Section i120: iParties ito iCivil iSuit, iand iTheir iWives ior iHusbands i- iHusband ior 

iWife iof iPerson iunder iCriminal iTrial i– i 

In iall icivil iproceedings ithe iparties ito ithe isuit, iand ithe ihusband ior iwife iof iany 

iparty ito ithe isuit, ishall ibe icompetent iwitnesses. iIn icriminal iproceedings iagainst 

iany iperson, ithe ihusband ior iwife iof isuch iperson, irespectively, ishall ibe ia 

icompetent iwitness. i 

Section i120 iof ithe iAct isays ithat iin ia icivil isuit ithe iparties ito ithe isuit iare 

icompetent iwitnesses. iIn ifurther isays ithat ihusband ior iwife iof iany iparty ito ithe 

isuit iis ia icompetent iwitness. iSimilarly iin ia icriminal iproceeding iagainst iany 

iperson, ithe ihusband ior iwife iof isuch iperson ishall ibe ia icompetent iwitness. i 

Section i147: iWhen iWitness io iBe iCompelled iTo iAnswer i– i 

If iany isuch iquestion irelates ito ia imatter irelevant ito ithe isuit ior iproceeding, ithe 

iprovisions iof iSection i132 ishall iapply ithereto. i 

Chapter iX iof ithe iAct italks iabout ithe iexamination iof iwitnesses. i 

Further iin ithis ichapter iSection-147 iprovides ithe iprovisions iwhen ia iwitness ican 

ibe icompelled ito ianswer. i 

Section i154: iQuestion iby iParty iof ihis iown iwitness i– The iCourt imay, iin iits 
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idiscretion, ipermit ithe iperson iwho icalls ia iwitness ito iput iany i 

questions ito ihim iwhich imight ibe iput iin icross-examination iby ithe iadverse iparty. i 

S/154 iof ithe iAct iimpliedly italks iabout iWITNESSES. iThe isec. iprovides ithat icourt 

imay iin iits idiscretion ipermit ithe iparty iwho ihas icalled ia iwitness ito iput ihim isuch 

iquestions ias icould ihave ibeen iasked iin icross-examination. Section i155: 

iImpeaching iCredit iof iWitness i– i 

The icredit iof ia iwitness imay ibe iimpeached iin ithe ifollowing iways iby ithe iadverse 

iparty, ior iwith ithe iconsent iof ithe iCourt, iby ithe iparty iwho icalls ihim: i 

(1) iBy ithe ievidence iof ipersons iwho itestify ithat ithey, ifrom itheir iknowledge iof 

ithe iwitness, ibelieve ihim ito ibe iunworthy iof icredit; i 

(2) iBy iproof ithat ithe iwitness ihas ibeen ibribed, ior ihas iaccepted ithe ioffer iof ia 

ibride ior ihas ireceived iany iother icorrupt iinducement ito igive ihis ievidence; (3) iBy 

iproof iof iformer istatement iinconsistent iwith iany ipart iof ihis ievidence iwhich iis 

iliable ito ibe icontradicted; i 

(4) iWhen ia iman iis iprosecuted ifor irape ior ian iattempt ito iravish, iit imay ibe 

ishown ithat ithe iprosecutrix iwas iof igenerally iimmoral icharacter. i 

Explanation i- iA iwitness ideclaring ianother iwitness ito ibe iunworthy iof icredit imay 

inot, iupon ihis iexamination-in-chief, igive ireasons ifor ihis ibelief, ibut ihe imay ibe 

iasked ihis ireasons iin icross-examination, iand ithe ianswers iwhich ihe igives icannot 

ibe icontradicted, ithough iif ithey iare ifalse, ihe imay iafterwards ibe icharged iwith 

igiving ifalse ievidence. i 

S/155 iof ithe iAct italks iabout ithe iprovisions irelating ito ithe iimpeaching icredit iof 

iwitness iwho iturn ihostile. i 

The isections i138, i.140, i.145, i146 iand isection i154 iof ithe iIndian iEvidence iAct 

imake isome iprovisions idealing iwith ithe ihostility iof iwitness. i 
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Section i138 ideals iwith ithe iOrder iof iexaminations i 

Witnesses iare ifirst iexamined-in- ichief. iNo ileading iquestions iare iput iin 

iexamination iin ichief ii.e. ione iwhich iitself icontains ithe ianswer ior isuggests ian 

ianswer.(Section i141)except iwith ithe ipermission iof icourt. i 

Then iif ithe iadverse iparty idesires icross-examination itakes iplace. iLeading iquestions 

ican ibe iasked. i 

Then iif ithe iparty icalling ithe iwitness iso idesires ire-examination ican itake iplace. 

iThe iexamination iand icross-examination imust irelate ito irelevant ifacts. i 

The icross-examination ineed inot ibe iconfined ito ithe ifacts ito iwhich ithe iwitness 

itestified iin iexamination iin ichief. i 

Re-examination iis idirected ifor ifirstly, ithe iexplanation iof ithe imatters ireferred ito 

iin icross-examination iand isecondly, iif iany inew imatter iis ireferred iin 

ireexamination, iwith icourt’s ipermission ithen iadverse iparty imay ifurther icross-

examine iupon ithat imatter. i 

Section i140 isays ithat ia iwitness iwho ihas ibeen icalled ito itestify iabout ithe 

icharacter imay ibe icross-examined iand ire-examined. iThis iis iunlike ithe iEnglish 

ilaw. i 

Section i145 isays iabout icross-examination ias ito iprevious istatements iin iwriting. iIt 

isays ithat ia iwitness imay ibe icross-examined ias ito iprevious istatements imade iby 

ihim iin iwriting ior ireduced ito iform iof iwriting iand irelevant ito ithe imatter iin 

iquestion- iwithout isuch iwriting ibeing ishown ito ihim ior ibeing iproved. iBut iif ioral 

istatements iby ithe iwitnesses iare iintended ito ibe icontradicted iwith ithe iwriting 

imade iby ihim, ithen iit iis inecessary ithat ithe iattention iof ithe iwitness imust ibe 

ibrought ito ithat ipart iof iwriting ibefore ithe iwriting iis ipermitted ito ibe iproved. iThe 

iprevious istatement iof ia iwitness iis icross-examined ito icontradict ihim, ifor iwhich 

ihe ishould ibe ishown ithe iparts iof iwriting iand ito irefresh ihis imemory ino isuch 

ineed iis ithere. i 
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Section i146 i 

It igenerally ilays idown ithat iwhen ia iwitness iis icross-examined ihe imay ibe iasked 

iquestions iwhich itend ito itest ihis iveracity, ii.e. ihow icredible iand ireliable ihe iis. 

iSecondly iit iis ito itest ihis iidentity iand iposition iand imost iimportantly ito ishake ihis 

icredit iby iinjuring ihis icharacter i 

Section i154 i 

This ibecomes ithe imain isection iwhich ihints itowards iWITNESSES. iIt isays ithat 

i“The iCourt imay, iin iits idiscretion, ipermit ithe iperson iwho icalls ia iwitness ito iput 

iany iquestions ito ihim iwhich imight ibe iput iin icross- iexamination iby ithe iadverse 

iparty.” iThis imeans ithat iwhen ia iparty icalls ia iwitness iwho iturns ihostile, isome 

imaterial ihas ito ibe ishown ithat iwitness ihas ireviled ifrom iwhat ihe istated iduring 

iinvestigation iand ithen iif icourt igrants ipermission ithen ionly iquestions ican ibe iput. 

iThe icourt ihas idiscretionary ipowers iin ithis iregard. iThe icourt ican irely ion ithat 

ipart iof ievidence iof ihostile iwitness iwhich iis icredible iand ireject ithe irest iwhich iis 

inot iworth. i 

Witness iidentity iprotection iunder ispecial istatutes iin iIndia 

Terrorists iand iDisruptive iActivities iAct, i1985: i(TADA) imakes iexplicit iprovisions 

iof iprotecting ithe iidentity iof iwitness. i 

“Section i13(1): iNotwithstanding ianything icontained iin ithe iCode, iall iproceedings 

ibefore ia iDesignated iCourt ishall ibe iconducted iin icamera: i 

Provided ithat iwhere ipublic iprosecutor iso iapplies, iany iproceedings ior ipart ithereof 

imay ibe iheld iin iopen icourt. i 

(2) iA iDesignated iCourt imay, ion ian iapplication imade iby ia iwitness iin iany 

iproceeding ibefore iit ior iby ithe ipublic iprosecutor iin irelation ito ia iwitness ior ion 

iits iown imotion, itake isuch imeasures ias iit ideems ifit ifor ikeeping ithe iidentity iand 

iaddress iof ithe iwitness isecret. i 
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(3) iIn iparticular iand iwithout iprejudice ito ithe igenerality iof iprovisions iof isub 

isection i2, ithe imeasures iwhich ia iDesignated iCourt imay itake iunder ithat 

isubsection imay iinclude i– i 

. (a) i iThe iholding iof ithe iproceedings iat ia iprotected iplace; i  

. (b) i iThe iavoiding iof ithe imention iof ithe inames iand iaddress iof iwitnesses i  

in iits iorder ior ijudgments ior iin iany irecords iof icase iaccessible ito ipublic; i 

(c) iThe iissuing iof iany idirections ifor isecurity ithat ithe iidentity iand iaddress iof ithe 

iwitnesses iare inot idisclosed. i 

(4) iAny iperson iwho icontravenes iany idirection iissued iunder isubsection i(3) ishall 

ibe ipunishable iwith iimprisonment ifor ia iterm iwhich imay iextend ito ione iyear iand 

iwith ifine iwhich imay iextend ito ione ithousand irupees.” i 

The iTADA iwas irepealed iand iPrevention iof iTerrorism iAct, i2002: i(POTA), i2002 

iwas iintroduced iand ithis iAct ialso imade iprovision ifor iprotecting ithe iidentity iof 

iwitness iin isection i30. iIt istates: i 

Notwithstanding ianything icontained iin ithe iCode, ithe iproceedings iunder ithis iAct 

imay, ifor ireasons ito ibe irecorded iin iwriting, ibe iheld iin icamera iif ithe ispecial 

iCourt iso idesires. i(2) iA iSpecial iCourt, iif ion ian iapplication imade iby ia iwitness 

iin iany iproceeding ibefore iit ior iby ithe iPublic iProsecutor iin irelation ito isuch 

iwitness ior ion iits iown imotion, iis isatisfied ithat ithe ilife iof isuch iwitness iis iin 

idanger, iit imay, ifor ireasons ito ibe irecorded iin iwriting, itake isuch imeasures ias iit 

ideems ifit ifor ikeeping ithe iidentity iand iaddress iof isuch iwitness isecret. i 

In iparticular, iand iwithout iprejudice ito ithe igenerality iof ithe iprovisions iof 

isubsection i(2), ithe imeasures iwhich ia iSpecial iCourt imay itake iunder ithat 

isubsection imay iinclude i– i(a) ithe iholding iof ithe iproceedings iat ia iplace ito ibe 

idecided iby ithe iSpecial iCourt; i(b) it ihe iavoiding iof ithe imention iof ithe inames 

iand iaddresses iof ithe iwitnesses iin iits iorders ior ijudgments ior iin iany irecords iof 
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ithe icase iaccessible ito ipublic; i(c) it ihe iissuing iof iany idirections ifor isecuring ithat 

ithe iidentity iand iaddress iof ithe iwitnesses iis inot idisclosed; i(d) ia idecision ithat iit 

iis iin ipublic iinterest ito iorder ithat iall ior iany iof ithe iproceedings ipending ibefore 

isuch ia iCourt ishall inot ibe ipublished iin iany imanner. i(4) iAny iperson iwho 

icontravenes iany idecision ior idirection iissued iunder isub isection i(3) ishall ibe 

ipunishable iwith iimprisonment ifor ia iterm iwhich imay iextend ito ione iyear iand 

iwith ifine iwhich imay iextend ito ione ithousand irupees.” i 

The iUnlawful iActivities i(Prevention) iAmendment iAct, i2004 iamended i(w.e.f. 

i21.9.2004) i 

Section i44 i(1) ito i(4) iof ithe ithis iAct ihas ithe iprovision iof i‘Protection iof 

iWitness’. iAs ithis iidentical ito ithe isection i30(1) ito i(4) iof ithe iPOTA, i2002, ino 

iseparate imention iis irequired ihere. iJuvenile iJustice i(Care iand iProtection iof 

iChildren) iAct, i2000 ialso irequires ithe iprotection iof iidentity iof iwitness. iSection 

i21 iof ithis istates: i(1) iNo ireport iin iany inewspaper, imagazine, inews- isheet ior 

ivisual imade iof iany iinquiry iregarding ia ijuvenile iin iconflict iwith ilaw iunder ithis 

iAct ishall idisclose ithe iname, iaddress ior ischool ior iany iother iparticulars icalculated 

ito ilead ito ithe iidentification iof ithe iJuvenile inor ishall iany ipicture iof iany ijuvenile 

ibe ipublished: iProvided ithat ifor ireasons ito ibe irecorded iin iwriting, ithe iauthority 

iholding ithe iinquiry imay ipermit isuch idisclosure, iif iin iits iopinion isuch idisclosure 

iis iin ithe iinterest iof ithe ijuvenile.” i 

Criminal iPractice iDirections i2013 i 

The iCriminal iPractice iDirections i2013 i(CPD) isupplement ithe iRules iin iPart i3 iof 

ithe iCriminal iProcedure iRules i2013 i(CPR). i 

Case imanagement iin ithe iCrown iCourt i 

Paragraph iIV.41 iof ithe iCPD iprovides ithe icase idetail iforms iwhich iare iset iout iat 

iAnnex iE ito ibe icompleted iin iall icases itried ion iindictment. iThese iinclude iforms 

ifor icases isent, icommitted ior itransferred ifor itrial iand ithe iPlea iand iCase 
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iManagement iHearing iform i(PCMH). i 

Cases isent ifor itrial i 

The icase iprogression iform iis iat iAnnex iE. iA ipreliminary ihearing i(PH) iis inot 

irequired iin ievery isent icase. iA iPH ishould ibe iordered iby ithe imagistrates' icourt 

ior ithe iCrown iCourt ionly iwhere: i 

there iare icase imanagement iissues iwhich icall ifor isuch ia ihearing; ithe icase iis 

ilikely ito ilast ifor imore ithan i4 iweeks; it iwould ibe idesirable ito iset ian iearly itrial 

idate; the idefendant iis ia ichild ior iyoung iperson; i 

it iseems ito ithe icourt ithat iit iis ia icase isuitable ifor ia ipreparatory ihearing iin ithe 

iCrown iCourt i(see isections i7 iand i9 iof ithe iCriminal iJustice iAct i1987 iand 

isections i29 i- i32 iof ithe iCriminal iProcedure iand iInvestigations iAct i1996). i 

A iPH, iif ithere iis ione, ishould ibe iheld iabout i14 idays iafter isending. i 

Where ithe imagistrates' icourt idoes inot iorder ia iPH iit ishould iorder ia iPCMH ito ibe 

iheld iwithin iabout i14 iweeks iafter isending ifor itrial iwhere ia idefendant iis iin 

icustody iand iwithin iabout i17 iweeks iafter isending ifor itrial iwhere ia idefendant iis 

ion ibail. iThose iperiods iaccommodate ithe iperiods ifixed iby ithe irelevant irules ifor 

ithe iservice iof ithe iprosecution icase ifile iand ifor imaking iall ipotential ipreparatory 

iapplications. i 

Where ithe iparties irealistically iexpect ito ihave icompleted itheir ipreparation ifor ithe 

iPCMH iin iless itime ithan ithat ithen ithe imagistrates' icourt ishould iorder iit ito ibe 

iheld iearlier. iBut iit iwill inot inormally ibe iappropriate ito iorder ithat ithe iPCMH ibe 

iheld ion ia idate ibefore ithe iexpiry iof iat ileast i4 iweeks ifrom ithe idate ion iwhich 

ithe iprosecutor iexpects ito iserve ithe iprosecution icase ipapers, ito iallow ithe idefence 

ia iproper iopportunity ito iconsider ithem. i 

To iorder ithat ia iPCMH ibe iheld ibefore ithe iparties ihave ihad ia ireasonable 

iopportunity ito icomplete itheir ipreparation iin iaccordance iwith ithe iCrimPR irisks 
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icompromising ithe ieffectiveness iof ithis imost iimportant ipre-trial ihearing iand irisks 

iwasting itheir itime iand ithat iof ithe icourt. i 

The iAttorney iGeneral's iCrime iand iDisorder iAct i1999 i(Service iof iProsecution 

iEvidence) iRegulations i2000 iset iout ithe idefault iperiod ifor ithe iservice iof icopies 

iof ithe idocuments icontaining ithe ievidence iand ia idraft iindictment iwhich iis: i 

within i50 idays iof ithe idate iof isending iwhere ia idefendant iis iin icustody; iand i 

within i70 idays iof isending iin iother icases. i 

The imagistrates' icourt ihas ino ipower ito ienlarge ithis iperiod i- ionly ia iCrown iCourt 

ijudge ican ido iso iunder ithe iprovisions iof iParagraph i1 iof iSchedule i3 ito ithe 

iCrime iand iDisorder iAct i1998. iThe idefault iperiod ifor ithe ipreferment iof ithe 

iindictment iis iwithin i28 idays iof ithe iservice iof ipapers. i 

If iit iis ilikely ito itake ilonger ithan i50 idays ito iprepare ithe icase ifile, ithe icase 

iwould ibe ian iappropriate ione ifor ia iPreliminary iHearing i(see iabove) i- ithat ithere 

iare icase imanagement iissues iwhich icall ifor isuch ia ihearing. iBut iit ishould ibe 

iborne iin imind ithat ithe iclock ifor i50 idays iwould icontinue ito itick iin ithe ievent 

ithat iany iapplication ifor ian iextension iof itime iis irefused. i 

The icase iprogression idirections imade iby ithe imagistrates, itogether iwith ithe 

iincreased icooperation iand icommunication ibetween ithe iparties ishould iensure ithat 

ia icase iis iproperly iready ifor ian ieffective iPCMH. iThe idirections iset iout iin 

iSection i2 iof ithe iform, ito ibe imade iby ithe imagistrates iinclude ithe ifollowing: i 

the iprosecution ito icomply iwith iits iinitial iduty iof idisclosure iwithin i14 idays ifrom 

ithe idate iof isending iin isent icases; i 

the iprosecution ito iserve iany iapplication ifor ispecial imeasures iwithin i28 idays iof 

ithe idate iof icommittal/transfer ior iservice iof ipapers; i 

the iprosecution ito iserve inotice iof iany iintention ito iintroduce ihearsay ievidence 

iwithin i14days iof icompliance iwith iits iinitial iduty iof idisclosure; i 
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the iprosecution ito iserve iany inotice ito iintroduce ithe idefendant's ibad icharacter 

iwithin i14 idays iof icommittal/transfer ior iservice iof ipapers. i 

The idirections iset iout iin iSection i2 iare idefault idirections, iwhich iwill iapply iunless 

ia icontrary iorder iis imade. iThe imagistrates ihave ipower ito ivary ithe itime ilimits iin 

ithe idefault idirections iRule i3.5. iOnce ithe iorders ihave ibeen imade ihowever, ionly 

ithe iCrown iCourt ican ivary ithem. i 

If ithe iDefendant iintends ito iplead iguilty, ithe imagistrates' icourt ishould imake 

iappropriate iorders iso ithat ihe ican ibe isentenced iat ithe iPreliminary iHearing iif 

ipossible. i 

Cases icommitted ifor itrial ior itransferred. i 

The icase iprogression iform ifor icommittals iand itransfers itogether iwith iguidance 

inotes iare iat iAnnex iE. iThere ishould ibe ia iPCMH iin ievery icase ito ibe iheld 

iwithin iabout i7 iweeks iafter icommittal/transfer. i 

Plea iand icase imanagement ihearing i 

The ieffectiveness iof ia iPCMH ihearing iin ia icontested icase idepends iin ilarge 

imeasure iupon ipreparation iby iall iconcerned iand iupon ithe ipresence iof ithe itrial 

iadvocate ior ian iadvocate iwho iis iable ito imake idecisions iand igive ithe icourt ithe 

iassistance iwhich ithe itrial iadvocate icould ibe iexpected ito igive. iResident iJudges iin 

isetting ithe ilisting ipolicy ishould iensure ithat ilist iofficers ifix icases ias ifar ias 

ipossible ito ienable ithe itrial iadvocate ito iconduct ithe iPCMH iand ithe itrial. i 

The iPCMH iform ias iset iout iin iAnnex iE imust ibe iused iin iaccordance iwith ithe 

iguidance inotes. i 

Additional ipre-trial ihearings ishould ibe iheld ionly iif ineeded ifor isome icompelling 

ireason. iSuch ihearings i- ioften idescribed iinformally ias i'mentions' i- iare iexpensive 

iand ishould iactively ibe idiscouraged. iWhere inecessary ithe ipower ito igive, ivary ior 

irevoke ia idirection iwithout ia ihearing ishould ibe iused. i 
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Case imanagement iin imagistrates' icourt i 

Paragraph iV.56 iof ithe iCCPD iprovides ifor icase iprogression iforms ito ibe iused iin 

ithe imagistrates' icourt. iThe iMagistrates' iCourt iTrial iPreparation iForm ias ia igeneral 

irule ishould ibe iused iin iany icase ito ibe itried iin ia imagistrates icourt iin iwhich ia 

inot iguilty iplea iis ientered. iHowever, ias iindicated iabove, iits iuse iin ieach icase iis 

iin ithe idiscretion iof ithe icourt. iWhere ithe icourt iis iin ipossession iof iall ithe 

irelevant iinformation, iand iis isatisfied ithat ithe iissues iin ithe icase, iand ithe 

iarrangements irequired ifor itrial iin iconsequence, iare iso istraightforward ias ito 

irequire ifew idirections: ithen ithe icourt imay idecide ito idispense iwith ithe iform. iIn 

iany iother icase, ithe iform iprovides iat ithe ileast ian iaide imemoire iof ithe imatters 

ithat ithe iexperience iof imany icourts idemonstrates imay ineed ito ibe iconsidered, iand 

iit ishould ibe iused.should ibe iused ifor iall inot iguilty icases iThis iform itogether 

iwith iguidance inotes ican ibe ifound iat iAnnex iE iof ithe iCCPD. i 

Statements imade iat ipre-trial ihearings, iincluding ithose irecorded iin ithe icase 

iprogression iforms isuch ias ithe itrial ipreparation iform, iare iadmissible iin ievidence 

isee iR i(on ithe iapplication iof iFirth) iv iEpping iMagistrates' iCourt i[2011] iEWHC 

i388 i(Admin) i46 

However, iprosecutors ishould inote ithat ian iapplication ito iadmit iassertions irecorded 

ion ithe iform ishould ionly ibe imade iwhen inecessary iand iappropriate ie.g. iwhere 

ithe idefence iare inot iacting iin ithe ispirit iof ithe iCriminal iProcedure iRules iin 

iseeking ito iambush ithe iprosecution ior iraising ilate iand itechnical idefences ithat 

iwere inot ipreviously iraised ias iissues. iProsecutors ishould iencourage ithe icourt ito 

iactively imanage icases, iincluding idirecting ifull iengagement iof ithe iparties iin ithe 

iprocess. iComprehensive ifile iendorsements ishould irecord iwhether ithe iassertions 

iwere imade iorally ior iin iwriting, iand iwhether ithe idefendant iwas ipresent ior iraised 

iany iobjection. iA icopy iof iany icompleted icase imanagement iforms ishould ibe 

iretained ion ithe iprosecution ifile. iThe icurrent iform idistinguishes ibetween imatters 

 
46 i i‘Access ito iJustice: iWitness iProtection iand iJudicial iAdministration’, iCHRI/INTERIGHTS 

iJudicial iExchange_Mumbai i 
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iin iissue iand iadmissions iof ifact, iunlike ithe iprevious iform iused iin iFirth47. iThis 

ishould iaddress iconcerns ithat iengagement iin icase imanagement icould ibe iadverse 

ito ithe idefendant's iinterests. i 

 i4.3 iInitiatives iby ithe ilaw icommission iof iIndia 

 iIn ithe i154th iReport iof ithe iCommission
 i

(1996), i48while idealing iwith i‘Protection 

iand iFacilities ito iWitnesses’, ireferred ito ithe i14th iReport iof ithe iLaw iCommission 

iand ithe iReport iof ithe iNational iPolice iCommission iand iconceded ithat ithere iwas 

i‘plenty iof ijustification ifor ithe ireluctance iof iwitnesses ito icome iforward ito iattend 

iCourt ipromptly iin iobedience ito ithe isummons”. i 

The iLaw iCommission irecommended, iinter ialia, ias ifollows: i 

‘We irecommend ithat ithe iallowances ipayable ito ithe iwitnesses ifor itheir iattendance 

iin icourts ishould ibe ifixed ion ia irealistic ibasis iand ithat ipayment ishould ibe 

ieffected ithrough ia isimple iprocedure iwhich iwould iavoid idelay iand iinconvenience. 

i... iAdequate ifacilities ishould ibe iprovided iin ithe icourt ipremises ifor itheir istay. 

iThe itreatment iafforded ito ithem iright ifrom ithe istage iof iinvestigation iupto ithe 

istage i 

of iconclusion iof ithe itrial ishould ibe iin ia ifitting imanner igiving ithem idue irespect 

iand iremoving iall icauses iwhich icontribute ito iany ianguish ion itheir ipart. 

iNecessary iconfidence ihas ito ibe icreated iin ithe iminds iof ithe iwitnesses ithat ithey 

iwould ibe iprotected ifrom ithe iwrath iof ithe iaccused iin iany ieventuality.’ i 

Law iCommission ion iwitness iprotection i 

The iLaw iCommission ihas icarried iout isignificant iexercises ion ithe iissue iof 

iwitness iprotection. iInitially, ithe iCommission ihas ipartially iand isporadically idealt 

 
47 i iVineet iNarain iv. iUnion iof iIndia i(1998 i(1) iSCC i226)  i 

 

48 i i154th iReport ion ithe iCode iof iCriminal iProcedure, i1973 i(Act iNo i2 iof i1974) iVol iI i 
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iwith ithis isubject iwhile iattending ito iassociated iissues iand iwitness ifigured ias ipart 

iof ithat iprocess. iThe iReports iof ithe iLaw iCommission, inamely ithe i14th i49 

i,154th50, i172nd, i51178th
52 i

Reports iare imentionable iin ithis icontext. iThe 

iConsultation iPaper iof ithe iLaw iCommission ion i‘Witness iIdentity iProtection iand 

iWitness iProtection iProgammes’ i53(August i2004) iis ispecially inoteworthy iin ithis 

icontext. i 

In iits iConsultation ipaper ithe iCommission idealt iwith itwo iaspects iof iwitness 

iprotection iprogramme: i 

(1) iTo iensure ithat ithe ievidence iof iwitnesses iis iprotected ifrom ithe idanger iof 

ithem iturning ihostile; iand (2) iTo irelieve ithe iphysical iand imental ivulnerability iof 

ithe iwitnesses. i 

The ifirst iaspect ihas ireceived iattention iin ithe iform iof iproposed iamendment ito ithe 

iCode iof iCriminal iProcedure, i1973, is. i164. iIn iits i178th iReport i(2001), ithe iLaw 

iCommission irecommended ithe iinsertion iof is. i164A ito iprovide ifor irecording iof 

ithe istatement iof imaterial iwitnesses iin ithe ipresence iof imagistrates ion ioath iwhere 

ithe ioffences iwere ipunishable iwith iimprisonment iof i10 iyears iand imore. iOn ithe 

ibasis iof ithis irecommendation, ithe iCriminal iLaw i(Amendment) iAct, i2005 iwas 

ipassed. iHowever, ithe isecond iaspect ihas ihardly ireceived iany iattention iin iIndia. 

iThe iLaw iCommission ilooked ifor ithe isecond iaspect iin ithe iconsultation ipaper ion 

iwitness iprotection iand ihas isuggested imeasures ilike iwitness ianonymity iand 

iphysical iprotection ito ithe iwitnesses. iIt ialso idrew iattention ito ispecial istatues ion 

iterrorism ilike iTADA iand iPOTA iwhich ihave iprovisions ifor iprotecting ithe 

iidentity iand iaddress iof iwitnesses; iand isuggested ia igeneral ilaw idealing iwith 

iwitness ianonymity ibe iimplemented. i 

 
49 i i14th iReport ion iReforms iof ithe ijudicial iadministration-Vol(1), iVol(2) i 

50 i i154th iReport ion ithe iCode iof iCriminal iProcedure, i1973 i(Act iNo i2 iof i1974) iVol iI i 

51 i172nd iReport ion iReview iof iRape iLaws i 
52 i178th iReport ion iRecommendations ifor iAmending ivarious iEnactments, iBoth iCivil i& iCriminal i: 

iPart-I, i 

53 i198th iReport iof ithe iLaw icommission
 i

(2006) 
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The ineed ito iaccord ianonymity ito iwitness iis idirectly ilinked iwith ithe ilikely iuse iof 

iforce ior iinducement iendangering ithe isecurity iof iwitness. iThe iissue iof iextending 

icomplete i 

198th iReport ion iwitness iIdentity iProtection iand iWitness iProtection iProgrammes i 

anonymity iin iinvestigation ior itrial iinvolves ifundamental ilegal iquestions. i 

The iLaw iCommission ihas iconsidered iwitness ianonymity iin ithe icontext iof 

irequirement iof ian iopen ipublic itrial, iwhich inecessitates iright ito iexamination iof 

iwitness iin iopen icourt. iThe iviews ithat ithe irights iof iaccused iin ithis iregard iare 

inot iabsolute iand ithe igoverning irequirement iis ithat iof ifair itrail iensuring ithe 

ivictim iand iwitness idepose iwithout iany ifear ior ithreat. iThe iideal iposition iwould 

ibe ito istrike ia ibalance ibetween ithese itwo icontending imatters. iThis iparadox ihas 

ibeen iin iactive idebate iin imany icountries ias ito ihow iboth ithe imatters icould ibe 

iaccommodated iin icriminal ijustice iprocess iwithout icausing iany iinfringements iof 

irights ieither iof iaccused ior ithose iof iwitness-victim. iThis iobjective ihas ibeen 

iachieved iin imany icountries iincluding ithe iU.S. iwhere ithe iopen iconfrontation iof 

iwitness iis iconstitutional irequirement. i 

The iLaw iCommission iclassified iwitness, iaccording ito itheir iprotection ineeds, iinto 

ithree itypes: i(i) ivictim-witnesses iwho iare iknown ito ithe iaccused; i(ii) ivictims- 

iwitnesses inot iknown ito ithe iaccused i(e.g. ias iin ia icase iof iindiscriminate ifiring iby 

ithe iaccused) iand i(iii) iwitnesses iwhose iidentity iis inot iknown ito ithe iaccused. 

iCategory i(i) irequires iprotection ifrom itrauma iand icategories i(ii) iand i(iii) irequire 

iprotection iagainst idisclosure iof iidentity. i 

The iissue ias ito iwhich istage iof icriminal ijustice iprocesses ithe iwitness imay ibe 

iprovided iprotection. iThe iLaw iCommission isuggests ithat ithe iprotection iought ito 

ibe iavailable ito ithe iwitness iat ithree istages: ione, iat ithe istage iof iinvestigation iand 

iwith ithe iinvolvement iof ia iMagistrate iwho, iapart ifrom iassessing ithe icase, iwould 

iexamine ithe iwitness iand iascertain ithe iassociated ithreat iperception iand 

iaccordingly ianonymity iorders icould ibe ipassed. iSecond, iprotection iduring iinquiry 
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iand ibefore irecording ievidence iat ithe itrial iand ithird, irecording ievidence iwith 

itwo-way iCCTV iduring ithe itrail. i 

We imay inow isummarize ithe iapproach iof ithe iLaw iCommission ito iwitness 

iprotection. iIt iis imentionable ithat ithe iLaw iCommission ihas icirculated ia 

iquestionnaire ito ia icross isection iof irespondents ifrom ijudiciary, ibar, iand ipolice 

ietc. ito ielicit itheir iviews ion ivarious iaspects iof iwitness iprotection. iThe iviews 

iwere ianalyzed iby ithe iCommission iand isome iconsensus ihas ibeen idrawn. i 

It iwas isuggested iby ithe iCommission ithat, ito ibegin iwith, ithe iwitness iprotection 

iprogramme imight ibe iapplied iin icase iof iserious ioffences ionly. iThe ineed iof 

iprotecting iwitness ihas ibeen isuggested iat ifour istages ii.e. iinvestigation, iinquiry, 

itrial, ipost i-trial: iThe ibest icourse ito iprotect ithe iwitness icould ibe ihiding ihis 

iidentity iby iproviding ia inew iidentity. iThis icould ibe idone iby idevising ia iproper 

iprogramme, iwhich iwould iextend iall isupport iand imaintenance iassistance ito 

iwitness. iAs iper iCommission’s iopinion, ithe icontrol iof iwitness iprotection 

iprogramme imust ibe iwith ijudiciary. iOnly ithe iprosecution iwitness iwould ibe 

iextended ithe iprotection icover. iThe iclose iand iprimary imembers iof ithe ifamily iof 

iwitness iwould ibe iincorporated iin ithis iprogramme. iThe iprovision iof ia iMOU 

ibetween iwitness iand iimplementation iagency iwill ialso ibe ithere. iThe ifunding iof 

ithis iprogramme iis ito ibe ishared iby ithe icenter iand istate ijointly. i 

The iLaw iCommission isuggested ithe iWitness iProtection iProgrammes iproviding 

iprotection ioutside ithe iCourt. i“At ithe iinstance iof ithe ipublic iprosecutor, ithe 

iwitness ican ibe igiven ia inew iidentity iby ia iMagistrate iafter iconducting ian iexpert 

iinquiry iin ihis ichambers. iIn icase iof ilikelihood iof idanger iof ihis ilife, ihe iis igiven 

ia idifferent iidentity iand imay, iif ineed ibe, ieven irelocated iin ia idifferent iplace 

ialong iwith ihis idependants itill ibe itrial iof ithe icase iagainst ithe iaccused iis 

icompleted. iThe iexpenses ifor imaintenance iof iall ithe ipersons imust ibe imet iby ithe 

iState iLegal iAid iAuthority ithrough ithe iDistrict iLegal iAid iAuthority. iThe iwitness 

ihas ito isign ian iMOU iwhich iwill ilist iout ithe iobligations iof ithe iState ias iwell ias 

ithe iwitness. iBeing iadmitted ito ithe iprogramme, ithe iwitness ihas ian iobligation ito 
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idepose iand ithe iState ihas ian iobligation ito iprotect ihim iphysically ioutside iCourt. 

iBreach iof iMOU iby ithe iwitness iwill iresult iin ihis ibeing itaken iout iof ithe 

iprogramme”. i 

To igive ieffect ito ithe ientire imechanism, ithe iLaw iCommission iproposed ia 

ilegislation inamely i‘Witness iIdentity iprotection iAct’ iwhich idetails ithe 

iadministrative iand iprocedural iaspects iof ithe ifunctioning iof ithis isystem. i 
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CHAPTER-5 

JUDICIAL iTRENDS 

5.1 iRole iof ilaw iand iwitness iprotection 

With ia iview ito iensure ifree iand ifair itrail, ithe ineed ito iaccord iadequate isafety ito 

iwitness ihas ibeen iemphasized itime iand iagain iby ithe iapex icourt iof ithe icountry. 

iThough ithe idust idoes inot iseem ito ibe isettling ion ithis iissue, ias ithere iare iseveral 

iinterconnected ilegal iand iprocedural imatters, iwhich irequire ia iconsensus. iThe 

iSupreme iCourt iin iits iseveral ijudgments iheld ithat ithe iwitness ineeds ito ibe 

iattended iwith icare iand iconsideration iand ihis isecurity iis ithe iresponsibility iof ithe 

istate. iBut ihow ithese iends iwould ibe iachieved iis isomething iyet ito ibe iworked 

iout. iThe iproblem iassumes icrucial isignificance, ias ithere iis ino iformal imechanism 

iof iwitness iprotection iin iIndia. i 

The ipresent iexercise iapproaches ithis imatter iin ia ithree-fold imanner. iIn ithe ifirst 

ipart, iit iis iattempted ito iunderline ithe iexisting ilegal iarrangements iand ithe 

iguidelines iand idirectives iissued iby ithe ijudiciary ion ithis isubject. iSecondly, ithis 

istudy iwould imake ia icritical ireview i(of ionly iselected iand irelevant iportions) iof 

ithe iConsultation ipaper iof ithe iLaw iCommission ion i‘Witness iIdentity iProtection 

iand iWitness iProtection iProgammes’ i(August i200454)
 i

as iwell ias i198th iReport iof 

ithe iLaw icommission i(2006)
 i55which idealt iwith ithis isubject. iThe irationale ibehind 

iundertaking ithese itwo idocuments ifor ianalysis iis ithat ithese idocuments iprovide ian 

iextensive iframework iof iwitness iprotection iand ialso ioffer isome ischematic idetails 

ito iimplement ithe isuggested imeasures. iThirdly, ian iattempt ihas ibeen imade ito 

 

54 i iConsultation ipaper iof ithe iLaw iCommission ion i‘Witness iIdentity iProtection iand iWitness 

iProtection iProgammes’ i(August i2004) i 

55 i i198
th i

Report iof ithe iLaw iCommission ion i‘Witness iIdentity iprotection i& iWitness iprotection 

iProgramme’( iAugust2006) 
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ioffer isome isuggestions ileading ito iconcretize ithe iwitness iprotection iefforts iin iour 

icountry. i 

(I) iLegal iProvisions iin iwitness iprotection i 

There iis ino ispecific ilegislation, ias iexist iin imany iother icountries, iin iIndia 

iexclusively iproviding iprotection ito iwitness. iHowever, ithere iare ia ifew iprovisions 

iin ithe iIndian iEvidence iAct, i1872. iSs. i151 iand i152 ithat iprotect ithe iwitnesses 

ifrom ibeing iasked iindecent, iscandalous, ioffensive iquestions, iand iquestions iwhich 

iintend ito iannoy ior iinsult ithem. iApart ifrom ithese iprovisions, ithere iis ino 

iprovision ifor ithe iprotection iof iwitnesses iin iIndia. iThis ifact iwas iacknowledged 

iby iSupreme iCourt iin ithe icase iof iNHRC ivs. iState iof iGujarat
56 i

where iit isaid 

ithat i‘no ilaw ihas iyet ibeen ienacted, inot ieven ia ischeme ihas ibeen iframed iby ithe 

iUnion iof iIndia ior iby ithe istate igovernment ifor igiving iprotection ito ithe 

iwitnesses’. iThe iSupreme iCourt isaid i‘that ithere icomes ithe ineed ifor iprotecting ithe 

iwitness ias itime ihas icome iwhen iserious iand iundiluted ithoughts iare ito ibe 

ibestowed ifor iprotecting iwitnesses iso ithat iultimate itruth iis ipresented ibefore ithe 

iCourt iand ijustice itriumphs iand ithat ithe itrial iis inot ireduced ito ia imockery. 

iLegislative imeasures ito iensure iprohibition iagainst itampering iwith iwitness, ivictim 

ior iinformant, ihave ibecome ithe iimminent iand iinevitable ineed iof ithe iday.’ i 

Sec. i16 iof ithe iTerrorists iand iDisruptive iActivities i(Prevention) iAct,1987 i(TADA) 

iand iSec. i30 iof ithe iPrevention iof iTerrorism iAct, i2002 i(POTA) iare inot ionly iin 

ipari imateria, ibut ialso iverbatim. iProvisions icontained iin iPOTA iand iTADA iwere 

ithe iinitial isteps itaken iin ithe idirection iof iwitness iprotection. iThe ispecial icourts 

iconstituted iunder ithe irespective ienactments iwere iauthorized ito iavoid imentioning 

ithe inames iand iaddresses iof ithe iwitnesses iin ithe iorders/ ijudgments. iFurther, ithey 

iwere iauthorized ito iissue idirections ifor ikeeping ithe iidentity iand iaddress iof ithe 

iwitnesses iundisclosed. iAny icontravention iof ithose iprovisions iis imade ipunishable 

 

56 i iNHRC iv. iState iof iGujarat: i(Best iBakery iCase) i(2003) i 
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iunder ithe irespective ienactments. iHowever, iin ireality, iit iwas ifound ithat ithose 

iprovisions iwere inot iadequate ifor irendering iactual iprotection ito ithe iwitnesses iin 

isensitive icases. iRecently ithe iCriminal iLaw i(Amendment) iAct, i2005 i(No.2 iof 

i2006) ihas ibeen ienforced iw.e.f. i16.4.2006. iThe isaid iAct ihas iamended ithe iPenal 

iCode, iCode iof iCriminal iProcedure iand iEvidence iAct. iAbove iAct ihas iintroduced 

iSection i195A ito ithe iIndian iPenal iCode, iwhereby ithreatening ior iinducing iany 

iperson ito igive ifalse ievidence iis imade ipunishable. iBy ivirtue iof ithe isaid 

iamending iAct, iSection i195 iof iCr.P.C. ihas ialso iundergone ichanges. iSection i154 

iof iEvidence iAct iempowers ithe icourt ito ipermit ithe iperson iwho icalls ia iwitness 

ito iput iany iquestion ito ihim iwhich imight ibe iput iin icross iexamination iby ithe 

iadverse iparty. iJudicial ipronouncements iare iavailable ito ifortify ithe iproposition 

ithat ithe itestimony iof ia ihostile iwitness ineed inot ibe idiscarded ifor ithe ireason iof 

ihostility ialone. iThe iamending iAct ihas icreated ia isub isection ito iSection i154 iof 

iEvidence iAct, iwhereby ithe iabove imentioned iprinciple ihas ibeen iincorporated iin 

ithe istatute. iThe iimpact iof ithese iprovisions iis iyet ito ibe iseen. iThe imatter iof 

ihostility iin iseveral ikey icases ihas iput ia ibig iquestion imark ion iall ilegal 

iarrangements iin ithis icountry. i 

(II) iJudicial iresponse: i 

As ia imatter iof ifact, iit iwas ithe iactivism iof ihigher ijudiciary ito ithe icause iof 

iwitness iissues ithat iseems ito ibe itaking ishape. iThe iSupreme iCourt ithrough iits 

ivarious ijudgments iin iall ikinds iof icases ihas igiven ia icertain idirection ito ithe ineed 

iof iprotecting iwitness. iThe iApex iCourt iin icases ilike iNHRC ivs. iState iof 

iGujarat57, iPUCL ivs. iUnion iof iIndia58, iZahira iHabibullah iH iSheikh iand iOthers 

ivs. iState iof iGujarat, i59and iSakshi ivs. iUnion iof iIndia
60 i

has icategorically 

iemphasized ithe ineed ito ihave ia ilegislation ion ithis imatter. iMore ipertinently, ithe 

iCourt iin iZahira icase isaid i(p.395) i‘“Legislative imeasures ito iemphasize iprohibition 

 
57 i i2003(9) iSCALE i329 i 

58 i i2003(10) iSCALE i967 

59 i i2004(4) iSCC i158 
60 i2004(6) iSCALE i15 
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iagainst itampering iwith iwitnesses, ivictims ior iinformants, ihave ibecome iimminent 

iand iinevitable ineed iof ithe iday”. iIt ifurther iobserved i(p.399) i“Witness iprotection 

iprogrammes iare iimperative ias iwell ias iimminent iin ithe icontext iof ialarming irate 

iof isomersaults iby iwitnesses”. i 

In iKartar iSingh iv. iState iof iPunjab4, ithe iSupreme iCourt iupheld ithe ivalidity iof iS. 

i16(2) iand i(3) iof ithe iTerrorist iand iDisruptive iActivities i(Prevention) iAct, i1987 

i(TADA) iwhich igave ithe idiscretion ito ithe iDesignated iCourt ito ikeep ithe iidentity 

iand iaddress iof ia iwitness isecret iupon icertain icontingencies; ito ihold ithe 

iproceedings iat ia iplace ito ibe idecided iby ithe iCourt iand ito iwithhold ithe inames 

iand iaddresses iof iwitnesses iin iits iorders. i 

In iDelhi iDomestic iWorking iWomen's iForum iv. iUnion iof iIndia
 i61the iSupreme 

iCourt iemphasised ithe imaintenance iof ithe ianonymity iof ithe ivictims iof irape iwho 

iwould ibe ithe ikey iwitnesses iin itrials iinvolving ithe ioffence iof irape. i 

The iSupreme iCourt iin iSwaran iSingh iVs. iState iof iPunjab
 i62also iconveyed iits 

iconcern iabout ithe iquandary iof ia iwitness. i“A icriminal icase iis ibuilt ion ithe 

iedifice iof ievidence, ievidence ithat iis iadmissible iin ilaw. iFor ithat iwitnesses iare 

irequired, iwhether iit iis idirect ievidence ior icircumstantial ievidence. iHere iare ithe 

iwitnesses iwho iare ia iharassed ilot. iA iwitness iin ia icriminal itrial imay icome ifrom 

ia ifar-off iplace ito ifind ithe icase iadjourned. iHe ihas ito icome ito ithe iCourt imany 

itimes iand iat iwhat icost ito ihis iown-self iand ihis ifamily iis inot idifficult ito ifathom. 

iIt ihas ibecome imore ior iless ia ifashion ito ihave ia icriminal icase iadjourned iagain 

iand iagain itill ithe iwitness itires iand ihe igives iup. iIt iis ithe igame iof iunscrupulous 

ilawyers ito iget iadjournments ifor ione iexcuse ior ithe iother itill ia iwitness iis iwon 

iover ior iis itired. iNot ionly ithat ia iwitness iis ithreatened; ihe iis iabducted; ihe iis 

imaimed; ihe iis idone iaway iwith; ior ieven ibribed. iThere iis ino iprotection ifor ihim. 

iIn iadjourning ithe imatter iwithout iany ivalid icause ia iCourt iunwittingly ibecomes 
 

61 i i(1995) i1 iSCC i14 i 

 

62 i iSwaransingh ivs. iState iof iPunjab, i(2000) i5 iSCC i68. 
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iparty ito imiscarriage iof ijustice. iA iwitness iis ithen inot itreated iwith irespect iin ithe 

iCourt. iHe iis ipushed iout ifrom ithe icrowded icourtroom iby ithe ipeon. iHe iwaits ifor 

ithe iwhole iday iand ithen ihe ifinds ithat ithe imatter iadjourned. iHe ihas ino iplace ito 

isit iand ino iplace ieven ito ihave ia iglass iof iwater. iAnd iwhen ihe idoes iappear iin 

iCourt, ihe iis isubjected ito iunchecked iand iprolonged iexamination iand icross- 

iexamination iand ifinds ihimself iin ia ihapless isituation. iFor iall ithese ireasons iand 

iothers ia iperson iabhors ibecoming ia iwitness. iIt iis ithe iadministration iof ijustice 

ithat isuffers. iThen iappropriate idiet imoney ifor ia iwitness iis ia ifar icry. iHere iagain 

ithe iprocess iof iharassment istarts iand ihe idecides inot ito iget ithe idiet imoney iat 

iall.” i 

The iapex icourt ihas ivery icategorically idemanded ithe istate ito- i 

 iIn iZahira iHabibulla iH. iSheikh iand iAnother iVs. iState iof iGujarat iand iOthers 

i(2004) i63 

respond ito ithe iissue iof iprotection iof iwitness. iWhile itaking iup ithe icontempt 

iproceedings iagainst iZahira iHabibulla iH. iSheikh, ithe iApex iCourt ihighlighted ithe 

iimportance iand iprimacy iof ithe iquality iof itrial iprocess. iIt ihas ibeen iobserved ithat 

iif ithe iwitness ihimself iis iincapacitated ifrom iacting ias ieyes iand iears iof ijustice, 

ithe itrial igets iputrefied iand iparalyzed. iFollowing iexcerpt ifrom ithe isaid idecision 

iwill ibe iappropriate iin ithis icontext: i 

“The iincapacitation imay ibe idue ito iseveral ifactors ilike ithe iwitness ibeing inot iin ia 

iposition ifor ireasons ibeyond icontrol ito ispeak ithe itruth iin ithe icourt ior idue ito 

inegligence ior iignorance ior isome icorrupt icollusion. iTime ihas ibecome iripe ito iact 

ion iaccount iof inumerous iexperiences ifaced iby ithe icourts ion iaccount iof ifrequent 

iturning iof iwitnesses ias ihostile, ieither idue ito ithreats, icoercion, ilures iand 

imonetary iconsiderations iat ithe iinstance iof ithose iin ipower, itheir ihenchmen iand 

ihirelings, ipolitical iclouts iand ipatronage iand iinnumerable iother icorrupt ipractices 

iingeniously iadopted ito ismother iand istifle itruth iand irealities icoming iout ito 

 
63 i i iIbid 
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isurface irendering itruth iand ijustice ito ibecome iultimate icasualties. iBroader ipublic 

iand isocietal iinterests irequire ithat ithe ivictims iof ithe icrime iwho iare inot iordinarily 

iparties ito iprosecution iand ithe iinterests iof iState irepresented iby itheir iprosecuting 

iagencies ido inot isuffer ieven iin islow iprocess ibut iirreversibly iand iirretrievably, 

iwhich iif iallowed iwould iundermine iand idestroy ipublic iconfidence iin ithe 

iadministration iof ijustice, iwhich imay iultimately ipave iway ifor ianarchy, ioppression 

iand iinjustice iresulting iin icomplete ibreakdown iand icollapse iof ithe iedifice iof irule 

iof ilaw, ienshrined iand ijealously iguarded iand iprotected iby ithe iConstitution. iThere 

icomes ithe ineed ifor iprotecting ithe iwitness. iTime ihas icome iwhen iserious iand 

iundiluted ithoughts iare ito ibe ibestowed ifor iprotecting iwitnesses iso ithat iultimate 

itruth iis ipresented ibefore ithe icourt iand ijustice itriumphs iand ithat ithe itrial iis inot 

ireduced ito ia imockery.” 

In iZahira iHabibulla iH. iSheikh iand iAnother iVs. iState iof iGujarat iand iOthers64, 

ithe iapex icourt iwas iemphatic ion ithe irole iof ithe iState iin iprotecting ithe 

iwitnesses. iIt ihas ibeen iobserved ithat ias ia iprotector iof iits icitizens, ithe iState ihas 

ito iensure ithat iduring ithe itrial iin ithe iCourt ithe iwitness icould isafely idepose ithe 

itruth iwithout iany ifear iof ibeing ihaunted iby ithose iagainst iwhom ihe ihad ideposed. 

iSupreme iCourt ireminded ithe iState ithat iit ihas ia iconstitutional iobligation iand iduty 

ito iprotect ithe ilife iand iliberty iof ithe icitizen. i 

Apart ifrom iphysical iprotection ibecause iof ithe ithreat ifrom iaccused iparty, ithe 

iwitness idoes ineed ito iprotect ihis/her iidentity ispecially iin icase iwhere ithe iaccused 

idoes inot iknow ithe iwitness. iIn isuch icase, iwitness icould ionly icome iforward iif 

ithere iis isome iway ithrough iwhich iwitness iwithout ifacing ithe iaccused icould ioffer 

ithe itestimony. iOn ithis imatter, ithe iSupreme iCourt imade isome iuseful iobservations 

iin itwo icases. iIn iSakshi ivs. iUnion iof iIndia
 i65accepted i‘video iconferencing’ iand 

i‘written iquestions’ iin isexual iand iother itrials iin ithe iabsence iof ia istatute. iIn ithe 

iState iof iMaharashtra ivs. iDr. iPraful iB. iDesai
66 i

(which iconcerned iallegations ias 

 
64 i…. 

65 i i2004(6) iSCALE i15 ithe iCourt i(26.5.2004) 
66 i i2003(4) iSCC i60) i[AIR i1952 iSC i221) 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ito imedical inegligence), ipermitted ithe ievidence iof ia iforeign imedical iexpert ito ibe 

ireceived iby ivideo- iconferencing. i 

In ifact, ithis iprocess ihad ibegun iway iback i1952 iin iGurbachan iSingh iv. iState iof 

iBombay
 i67case iwhere ithe icourt iordered ithe ishifting iof iaccused ito isome idifferent 

iplace ior ifor iwant iof isecurity. iAlso iin icase iof iTalab iHaji iHussain iv. iMadhukar 

iPurushottam iMondka
69

, ithe iSupreme iCourt ifelt ithat iwitnesses ishould ibe iable ito 

igive ievidence iwithout iinducement ior ithreat ieither ifrom ithe iprosecutor ior ithe 

idefence’. iIn ithis icase ithe iapex icourt ialso imentioned iabout ithe iexercise iof 

i‘inherent ipower iof ithe ihigh icourt’ iwhere i‘any iconduct ion ithe ipart iof ian 

iaccused iperson iis ilikely ito iobstruct ia ifair itrial’. iFurthermore, iin icase iof iKartar 

iSingh iv. iState iof iPunjab68 irelated ito itrial iof iterrorists i(TADA), ithe iSupreme 

iCourt irecognized ithe ineed ito ishun iany ielement iof iharassment ior iintimidation ito 

iwitness. iObserving ithe ineed ito ihave ia ifair itrial inot ionly ito ithe iaccused ibut ialso 

ito ithe ivictim iin iNHRC iv. iState iof iGujarat, ithe iapex icourt ihighlighted ithe 

iconcern ifor ivictim-witness. iThe iDelhi iHigh iCourt iin iMs iNeelam iKatara iv. 

iUnion iof iIndia
70 i

issued iguidelines ifor iwitness iprotection. iA ipeculiar iaspect iof 

iwitness iprotection icame iup ibefore ithe iSupreme iCourt iin isomewhat istrange 

icircumstances iin ia idefamation icase. i 

In iNaresh iShridhar iMirajkar iv. iState iof iMaharashtra,69 ia iwitness ifor ithe idefence 

irepudiated iin ithe iwitness ibox iall istatements iearlier imade iby ihim. iWith ithe 

ipermission iof ithe iHigh iCourt, ihe iwas icross-examined iby ithe idefence, ibut ihe 

imaintained ihis istance. iLater, ithe idefence icame ito iknow iof isome iother 

iproceedings iwhere ithe iwitness ihad isubstantially istated iwhat iwas ialleged iby ithe 

idefence. iAccordingly, ithe idefence irecalled ihim ito ithe iwitness ibox. iAt ithat istage, 

ithe iwitness isought iprotection iof ithe iHigh iCourt iagainst ithe ipublication iof ihis 

ievidence ibecause, ihe isaid, ithe ipublication iof ihis iearlier ievidence ihad icaused ihim 

 
67 i iAppeal i(cry.) i561-62 iof i2005 

68 i iAIR i1958 iC i374  

69 i i(Crl.WP i247 iof i2002) i(dated i14.10.2003) 
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ibusiness ilosses. iProtection iagainst ipublication iof ihis ievidence iwas igiven iby ithe 

iHigh iCourt iand iaffirmed iby ithe iSupreme iCourt ibecause iit iwas i“thought ito ibe 

inecessary iin iorder ito iobtain itrue ievidence iin ithe icase iwith ia iview ito ido ijustice 

ibetween ithe iparties70.” iThis imay iwell ibe ithe ionly icase iin iwhich ithe ibusiness 

iinterests iof ia iwitness iwere isought ito ibe iprotected irather ithan i71the iwitness 

ihimself. iIt iis ia inovel iand iunexplored idimension ito iwitness iprotection.) iThe 

iSupreme iCourt iin ia icase
 i

clearly isuggested ithat ian iimpartial iagency iakin ito 

ithose iof ithe iDirector iof iProsecution iin iEngland ishould ibe iestablished ito 

iadminister ithe iwitness iprotection iin iIndia. i 

Judicial iPronouncement i 

Instances iof iwitnesses iturning ihostile iare iso iwidespread iin iour icriminal ijustice 

isystem ithat iin ithe iyear i2000 ithe iSupreme iCourt iobserved, i"It ihas ibecome ia 

iway iof ilife iin ithe ilaw icourts". iJudicial ihistory iof iIndia iis ifraught iwith ithe 

iinstances iof iwitnesses iturning ihostile iin iseveral iprominent icases. iThis iproblem, 

ito isome iextent, iis ifound iin iother inations itoo. iThe ioft-cited icase iof ia iBritish 

imillionaire inovelist iand ipolitician iJeffrey iArcher iis iquite inoteworthy iwhere ithis 

iman iwas ifound iguilty iof iperjury iand isentenced ifor ifour iyears. i 

The irecurrence iand ifrequency iof iinstances iof iwitness’s ihostility iin ithe irecent ipast 

ihave igrown idramatically. iThe icases ilike iZahira iSheikh, iJessica iLal, iBMW iand 

iProf. iSawarbal ishook ithe ifundamental iprinciples iof iour icriminal ijustice isystem. 

iThis ireminds iof iKarl iMarx’s iwords: i‘History irepeats iitself ifirst ias itragedy iand 

ithen ias ifarce’72. i 

In ithe isensational icases ilike ithe iBMW iand iJessica iLal imurder icase iand iin ithe 

iBest iBakery icase, ithe iNational iHuman iRights iCommission iintervened iwhen ithe 

 

70 i i(1966) i3 iSCR i744. iAIR i1967 iSC i1 
71 i i(quoted iby iJustice iMadan iLokur 

72 i iAs iquoted iin ian iarticle iby iSairam iBhatt iin iKerela iLaw iJournal, i2006 i 
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iwitnesses ichanged itheir istatements iin ithe icourt idue ito ilack iof iprotection ito ithem 

iand itheir ifamilies iwhereas iin ithe iearlier icases, ii.e. ithe iBMW iand iJessica iLal 

icase, imost iof ithe ieye iwitnesses idid inot iopen iup ito ipin ipoint ithe ipossible 

ireason iwhich icompelled ithem ito ichange itheir istand. iIn ithe iabsence iof iany 

iformal iprogramme iof iwitness iprotection, ithe iaccused icould ifrighten ithe iwitnesses 

iin ithese icases. iA ireport iby ithe iparliamentary istanding icommittee ion ihome 

iaffairs itabled iin iParliament ihad ipointed iout ithat ithe iconviction irate iin icriminal 

icases imay ibe ias ilow ias i10 iper icent idue ito iperjury iby iwitnesses iwho ido iso 

ieither iof itheir iown ivolition ior iunder ithreats, iallurements, ior iinducements ifrom 

iothers. i 

Experts isay ithe iabsence iof ia iwitness iprotection iprogramme iin iIndia imakes iit 

ipossible ifor ithe iaccused iin ia icase ito ithreaten ior iintimidate iwitnesses. iIt iwas 

irightly iobserved iby iArijit iPasayat iJ. i- i“All ithis isadly ireflects ion ithe iquality iof 

idetermination iexhibited iby ithe iState iand ithe inature iof iseriousness ishown ito 

ipursue ithe iappeal. iCriminal itrials ishould inot ibe ireduced ito ibe ithe imock itrials 

ior ishadow iboxing iof ifixed itrials. iJudicial iCriminal iAdministration iSystem imust 

ibe ikept iclean iand ibeyond ithe ireach iof iwhimsical ipolitical iwills ior iagendas iand 

iproperly iinsulated ifrom idiscriminatory istandards ior iyardsticks iof ithe itype 

iprohibited iby ithe imandate iof ithe iConstitution. iThose iwho iare iresponsible ifor 

iprotecting ilife iand iproperties iand iensuring ithat iinvestigation iis ifair iand iproper 

iseem ito ihave ishown ino ireal ianxiety.” i 

It iis iindeed ione iof ithe imost iimportant ifactors iresponsible ifor iso imany iacquittals 

iin icriminal icases. iIn ithe irape-cum-murder iof ia iDelhi iUniversity ilaw istudent 

iPriyadarshini iMattoo iin i1996, ithe ijudge irecorded ihis idispleasure iover ishoddy 

iwork iby ithe iinvestigating iagency iand isaid: i"Though iI iknow ithat ihe iis ithe iman 

iwho icommitted ithe icrime iI iacquit ihim, igiving ihim ithe ibenefit iof idoubt. i 

The isystem iof icriminal ijustice iin iIndia iis ibiased iin ifavour iof ithe iaccused iand 

ithe iimbalances iin ithe irights iavailable ito ioffender iand ivictim iis iglaring. iThe 

ioffenders iin icriminal ijustice isystem ihave ia irange iof irights, i(both iconstitutional 
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iand ilegal), ithe ivictims iand imore iparticularly, iwitnesses, ihave ia ilimited irange iof 

irights, i(expressed iand iimplied) icertain iprivileges iand iprotection iaccorded ito ithem 

ithrough ithe ijudicial idiscretions iof ithe ijudges. The ilop-sided idivision iof irights 

ihas ibeen iechoed iin ivarious icases, iwhere ithe iaccused ifrightened iwitnesses i(e.g. 

iusing isubtle imeans ilike icross- iexamination), ithereby irendering ithe iwitnesses 

ivulnerable i(who ilack isufficient irights ito iprotect ithemselves iunder isuch 

icircumstances) iand iforcing ithem ito iturn ihostile. iIt iseriously icompromises ithe 

iprosecution's icase, ialready iunder ia iheavy iburden ito iprove ithe iguilt, i"beyond 

ireasonable idoubt". i 

This iproblem ihas iits iprevalence iin iother icountries itoo. iRecognizing ithis ias ia 

icrucial iproblem iin icriminal ijustice iadministration, ithe iU.N. iDeclaration iof iBasic 

iPrinciple ifor iVictims iof iCrime iand iAbuse iof iPower, i1985 iwas ibrought iin iwhich 

iit iwas ilaid idown ithe ivictims iof icrime iand iwitnesses ideserve icertain irights. iThis 

ideclaration ihas ibeen imoving ispirit ito ia inumber iof ivictim- iwitness iassistance 

iprogrammes ilaunched iin ivarious iparts iof ithe iglobe. i 

The ifollowing isection ipresents isome irelevant icases iwhere ithe icourt iheld ivarious 

ipositions iconcerning iwitnesses. iThe iaccount ishown iin ithese icases ialso ireflects 

ithe ichanging istand iof ijudiciary iover ia iperiod iof itime iin iIndia. i 

Gura iSingh iv. iState iof iRajasthan i- iIt iwas iheld iin ithis icase i- i“It iis 

imisconceived inotion ithat imerely ibecause ia iwitness iis ideclared ihostile ihis ientire 

ievidence ishould ibe iexcluded ior irendered iunworthy iof iconsideration. iIn ia 

icriminal itrial iwhere ia iprosecution iwitness iis icross-examined iand icontradicted 

iwith ithe ileave iof ithe iCourt iby ithe iparty icalling ihim ifor ievidence icannot, ias ia 

imatter iof igeneral irule, ibe itreated ias iwashed ioff ithe irecord ialtogether. iIt iis ifor 

ithe iCourt iof ithe ifact ito iconsider iin ieach icase iwhether ias ia iresult iof isuch 

icross-examination iand icontradiction ithe iwitness istands idiscredited ior ican istill ibe 

ibelieved iin iregard ito iany ipart iof ihis itestimony. iIn iappropriate icases ithe iCourt 

ican irely iupon ithe ipart iof itestimony iof isuch iwitness iif ithat ipart iof ithe 

ideposition iis ifound ito ibe icreditworthy.” i 
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In iGagan iKanojia iand iAnr. iv. iState iof iPunjab
 i73it iwas iheld ithat ifor icertain 

ispecific ipurposes ithe istatement iof ia ihostile iwitness ican ibe irelied iupon. i 

In ithe iBest iBakery icase ithe iwitness iturned ihostile ibecause iof iintimidation ito iher 

ilife. iTo ithreaten ia iwitness iis ian ioffence iand iif ia iwitness icomplains iof ibeing 

ithreatened iby ithe iaccused ior isomeone ioutside ithe itrial iacting iin ifavor iof ithe 

iaccused, ithe ibail ibond ifor ithe iaccused imay ibe icancelled. iIt iis ialso ia iduty iof 

ithe istate ito iprotect ithe iwitness. iHowever, iin ithis icase ithe istate ineither iprotected 

ithe iinterests iof ithe ivictims inor isincerely isought ito irender ijustice. iIn ithe iBest 

iBakery icase, iZahira iSheikh itwisted iher iprevious istatement iand ialleged ithat iher 

ilife iwas iunder ithreat ifrom ithe ihuman irights iactivist, i74Ms. iTeesta i 

Setalvad, iwho isupposedly i“forced” iher ito ilie iin icourt. iThis iindicates ia ineed ito 

icategories iwitnesses ito iidentify ithe i“vulnerable” ior i“intimidated” iwitnesses ito 

iensure ieffective isegregation iof ithose iwitnesses iwho ineed iprotection iand ithose 

iwho ido inot. i 

Santosh iKumar iV. iState iof iM.P.
 i

- iThis icase iis ialso iabout ithe iwitness ihostility. 

iThe iaccused iMunim iMishra ithe iconductor iof ithe ibus iand ithe idriver inamed 

iSantosh iKumar iravished ithe iprosecutrix iHalki iBai. iHearing iher ialarm, ithree 

iconstables iwho iwere ion ipatrol iduty iand isome iothers icame inear ithe ibus, ibut 

iboth ithe iaccused imanaged ito irun iaway. iThe ipolicemen ibrought iHalki iBai ito 

iP.S. iSilvani, iwhere ishe ilodged ithe iFIR iof ithe iincident iat i1.00 ia.m. ion 

i21.5.1985. iHalki iBai iwas isent ifor imedical iexamination iwhere iPW.3 iDr. iZ. iFezi 

iexamined iher iat i2.00 ia.m. iand iprepared ia imedical iexamination ireport iwhich iis 

iEx. iP-8. iAfter icompletion iof ithe iinvestigation, icharge isheet iwas isubmitted. iIn 

iorder ito iestablish iits icase, ithe iprosecution iexamined i10 iwitnesses iand ifiled isome 

idocumentary ievidence. iThe iappellant iand ico-accused iMunim iMishra iin itheir 
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istatements iunder iSection i313
 i

Cr.P.C75. idenied ithe iprosecution icase iand iexamined 

itwo iwitnesses iin itheir idefence. iSessions iJudge iconvicted iand isentenced iboth ithe 

iaccused. iThe iappeal ipreferred iby ithe iaccused iwas idismissed iby ithe iHigh iCourt. 

i 

During itrial ithe iprosecution iexamined ifour iwitnesses iof ifact. iPW-10 iHalki iBai iin 

iher ideposition igave idetails iof ithe iincident iand istated ithat ifirst ishe iwas iravished 

iby ithe iappellant iSantosh iKumar iand ithen iby iMunim iMishra. iPW-1 iMukhtar 

iHasan, iwho iwas iworking ias ia ihelper iin ithe iForest iDepartment, ideposed ithat ihe 

iwas igoing ito ithe iRange iOffice iand iat iabout i 

12.00 ip.m. iwhen ihe ireached ithe ibus istand, ihe isaw isome ipersons istanding inear ia 

ibus iwhich ihad icome ifrom iSagar. iShortly ithereafter, isome ipolice iconstables ialso 

icame ithere. iHe isaw iHalki iBai iand iboth ithe iaccused iinside ithe ibus. iHalki iBai 

iinformed ithem ithat iboth ithe iaccused ihad iravished iher. iThe iwitness iwas ideclared 

ihostile iand iwas icross-examined iby ithe iState icounsel. iPW-1 iMukhtar iHasan ihas 

ialso isupported ia ipart iof ithe iprosecution icase iin ihis iexamination-in- ichief, 

inamely, ithat iafter ihearing ithe ishrieks iof ia igirl, ihe iwent iinside ithe ibus iwhere ihe 

ifound ithe itwo iaccused iholding ithe ihands iof iHalki iBai. iHe ifurther ideposed ithat 

iHalki iBai ihad iinformed ithem ithat ithe iaccused ihad iravished iher. iThough iPW-1 

iwas ideclared ias ihostile, ihis ievidence iis inot ito ibe itreated ias ieffaced ifrom irecord 

iand ican ibe irelied iupon iin ipart. iTherefore, ithe itestimony iof iPW-1 iMukhtar 

iHasan ito ithe iextent ithat ihe iwent iinside ithe ibus iafter ihearing ithe ishrieks iof 

iHalki iBai iand ithat ihe isaw ithe iaccused iholding iher ihands iand ialso ithe ifurther 

ifact ithat iHalki iBai iimmediately istated ithat ithe iaccused ihad icommitted irape iupon 

iher ican ibe ibelieved. iThe ilearned iSessions iJudge iand ialso ithe iHigh iCourt ihave 

iplaced ireliance ion ihis itestimony ias ihe iis ian iindependent iwitness. iThus ithe ioral 

ievidence ion irecord ifully iestablishes ithe icase iof ithe iprosecution. iThe ilearned 

iSessions iJudge iand ithe iHigh iCourt ihave irightly iconvicted ithe iappellant iunder 

iSection i376(2)(g) iIPC iand ithere iis iabsolutely ino iground iwhich imay iwarrant 
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iinterference iby ithis iCourt. iThe iappeal iis iaccordingly idismissed. i 

Jessica iLal: iA iChronological iStudy i 

On iApril i29, i1999, ileading isocialite iBina iRamani iorganized ia iparty iat iher 

irestaurant, iTamarind iCourt iCafé. iSeveral iyoungsters iand imodels iwere iserving 

idrinks iat ithe i'Once iupon ia itime' ibar, iincluding iJessica iLall iand iher ifriends 

iMalini iRamani iand iShyan iMunshi. i 

At iabout i0200 ihours iwhen ithe iparty iwas ialmost iover, iManu iSharma iwith ihis 

ifriends iAmardeep iSingh, iAlok iKhanna, iAmit iJhingan iand iVikas iYadav, iallegedly 

ientered ithe irestaurant iand idemanded iliquor ifrom iJessica.Since ithe ibar iwas ibeing 

iclosed, iJessica itold iSharma ithat ino imore idrinks iwould ibe iserved. iAfter isome 

ialtercation, iSharma ilost ihis itemper iand ifired ihis igun i- ionce iin ithe iair iand ithe 

isecond itime iat iJessica. iThe ibullet istruck iher itemple iand ishe idied ion ithe ispot. 

iSharma ifled ifrom ithe irestaurant, ileaving ihis icar iwhich iwas ilater imoved iby ihis 

ifriends. iDuring ian iintense ihunt ifor iSharma iover ia iweek, ithree iof ihis ifriends 

iwere iarrested, ibut iSharma ihimself iwent iunderground. iEventually iManu iSharma 

isurrendered ion iMay i6 iin iChandigarh. iSubsequently ithe ifourth iperson, iVikas 

iYadav, ison iof iDP iYadav, ianother iheavyweight iminister ifrom iUttar iPradesh iwith 

imafia iconnections, ialso isurrendered. iFour iof ithe iwitnesses iwho ihad iinitially isaid 

ithey ihad iseen ithe imurder ihappen, ieventually iturned ihostile. iIt iis iwidely 

ispeculated ithat ihe imay ibe iunder ithreat iand ithat ithe ijudicial isystem iis iunable ito 

iprovide iwitnesses iwith iadequate isecurity. iKaran iRajput iand iShivdas iYadav ialso 

ihad inot iseen ianything, iwhile iParikshit iSagar isaid ihe ihad ileft ithe iplace ibefore 

ithe iincident. iIn ia iconversation iwith ithe isister iof iJessica, iKaran iRajput iis ialleged 

ito ihave iplayed ia itape-recording idiscussing iwith isome ifriends ihow iVenod 

iSharma's ipeople ihave i"won iover" iseveral iwitnesses ialready. i 

Shyan iMunshi's itestimony i 

Shyan iMunshi iwas iserving ibehind ithe ibar iwith iJessica iwhen ithe ishooting 

ioccurred. iIn ihis iinitial istatement ihe isaid iunequivocally ithat iManu iSharma ihad 
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ifired ithe igun itwice, ionce iinto ithe iair, iand ionce iat iJessica. iThis itestimony iwas 

irecorded iby ithe ipolice iin itheir iFirst iInformation iReport i(FIR), iwhich iShyan 

isigned. iHowever, iduring ithe itrial ihe iclaimed ithat ihe idid inot iknow iHindi iand 

ithat ihe iwas inot iaware iof iwhat ihe ihad isigned. iIt ilater iturned iout ithat ihe ihad 

ipassed ithe isecondary ischool iexam iwith iHindi ias ia isubject, iand ihad ialso iacted 

iin ithe iHindi imovie, iJhankar iBeats. iAt ithe itrial, iShyan isaid ithat iManu iSharma 

ihad ifired ionly ionce, iand ithat ialso iinto ithe iair. iHe idescribed iManu's iclothes 

icarefully. iSubsequently, ihe isaid ithat ianother ibullet, ifired iby isomeone ielse, iwas 

ithe ione ito ihit iJessica. iAbout ithis iman's idress, ihe iwas ievasive, iand isaying ionly 

ithat ihe iwas iwearing ia i"light-coloured" ishirt. iThis iled ito ithe i"two-gun itheory" i- 

iwith ithe iforensic ireport isaid ithat ithe ibullets iwere ifired ifrom idifferent iweapons. 

iIt iis iwidely ibelieved ithat ithe iforensic ireports iwere ialso idoctored. ihe ihigh icourt 

ihas iordered iShyan iand iother iwitnesses iwho iturned ihostile iin icourt, ito iappear 

ibefore iit ito iexplain iwhy ithey ishould inot ibe iprosecuted ifor iAcquittal iby iLower 

iCourt: iAfter iextensive ihearings iwith inearly ia ihundred iwitnesses, ithe icourt ipassed 

iits iorder ion iFebruary i21, i2006. iThroughout ihis i179-page icase iverdict, iAdditional 

iSessions iJudge i(ASJ) iS iL iBhayana isaid ithat ipolice isought ito i'create' iand 

i'introduce ifalse ievidence' iagainst iSharma. iThe ijudgment irepeatedly ihints ithat ithe 

iprosecution imay ihave iattempted, ifrom ithe ivery ibeginning, ito ifabricate ithe 

ievidence iand ipresent ifalse iwitnesses, iso ias ito irender ithe icase iindefensible. iIn 

iconclusion, ihe iagrees iwith i"the icounsel ifor ithe iaccused ithat ion iApril i30, i1999 

ithe ipolice ihad idecided ito iframe ithe iaccused," iread ithe ijudgment. iThe ijudgment 

ifaulted ithe ipolice ifor ideciding ion ithe iaccused ifirst iand ithen icollecting ievidence 

iagainst ihim, iinstead iof iletting ithe ievidence ilead ithem ito ithe imurderer. iSince ithe 

iprosecution ihad ifailed ito iestablish iguilt ibeyond idoubt, iall inine iaccused iwere 

iacquitted. i 

Appeal iand iConviction iin iHigh iCourt i 

On iMarch i25 i2006, ithe iDelhi iHigh iCourt iadmitted ian iappeal iby ithe ipolice 

iagainst ithe iJessica iLall imurder iacquittals, iissuing ibailable iwarrants iagainst iprime 

iaccused iManu iSharma iand ieight iothers iand irestraining ithem ifrom ileaving ithe 
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icountry. iThis iwas inot ia ire-trial, ibut imerely ian iappeal ibased ion ievidence ialready 

imarshaled iin ithe ilower icourt. i 

On iSeptember i9 i2006, ia isting ioperation iby ithe inews imagazine iTehelka iwas 

ishown ion ithe iTV iprogram iStar iNews, iwhich irevealed ihow ithe iwitnesses ihad 

ibeen ibribed iand icoerced iinto iretracting itheir iinitial itestimony. iVenod iSharma 

iwas inamed iin ithe iexpose ias ipaying imillions iof irupees ito isome iof ithe iwitnesses. 

i 

Judgment 

The iHigh iCourt ibench iof iJustice iR iS iSodhi iand iJustice iP iK iBhasin, iin ia i61- 

ipage ijudgment iheld iManu iSharma iguilty ibased ion iexisting ievidence. iThe 

ijudgment isaid ithat ithe ilower icourt ihad ibeen ilax iin inot iconsidering ithe 

itestimony iof iwitnesses isuch ias iDeepak iBhojwani: i"With ivery igreat irespect ito 

ithe ilearned ijudge, iwe ipoint iout ithat ithis imanner iof itesting ithe icredibility iof ithe 

iwitness iis ihardly ia irule iof iappreciation iof ievidence... iObviously, ithis ireflects 

itotal ilack iof iapplication iof imind iand isuggests ia ihasty iapproach itowards isecuring 

ia iparticular iend, inamely ithe iacquittal." i 

In iparticular, ithe ikey iwitness iShyan iMunshi icame iin ifor iserious icriticism, iand 

imay ibe ifacing icriminal iproceedings. iThe ijudgment isays, iof ihis irepudiating ihis 

iown iFIR: i"[Munshi] iis inow iclaiming ithat ithe isaid istatement iwas irecorded iin 

iHindi iwhile ihe ihad inarrated ithe iwhole istory iin iEnglish ias ihe idid inot iknow 

iHindi iat iall... iWe ido inot ifind ithis iexplanation iof iMunshi ito ibe iconvincing." 

iRegarding iMunshi's itestimony iabout ithe itwo-gun itheory, ithe ijudgment isays: i"In 

icourt ihe ihas itaken ia isomersault iand icame iout iwith ia iversion ithat ithere iwere 

itwo igentlemen iat ithe ibar icounter. i... i[W]e ihave ino imanner iof idoubt ithat ion 

ithis iaspect ihe iis itelling ia icomplete ilie.” iOn iDecember i20, iManu iSharma iwas 

iawarded ilife iimprisonment. iThe iother iaccused, iVikas iYadav iand iAmar iDeep 

iSingh iGill, iwere iawarded ifour iyears iof iimprisonment ifor idestroying ievidence. i 

Phoolan iDevi iCase i 
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An ieye-witness iin ithe iPhoolan iDevi imurder icase iturned i"hostile" iby iclaiming 

ithat ihis iearlier itestimonies iagainst iprime iaccused iSher iSingh iRana iand iothers 

iwere igiven iunder ipolice ipressure. iKalicharan, ithe ipersonal iassistant iof ithe islain 

ibandit-turned ipolitician, iwho iin i2005 ihad itold ithe icourt ithat ihe icould iidentify 

ithe iassailants, iwas ideclared ihostile iby ithe iprosecution iafter ihe iretiled ifrom ihis 

istatements isaying ithe iaccused ihad i"muffled iup" itheir ifaces iat ithe itime iof icrime. 

i 

"In ifact, iI iwas ishown ithe iphotographs iof iRana iand iothers iat ithe ipolice istation 

iand iwas ithreatened ito iidentify ithem iin ithe icourt iat ithe itime iof irecording iof imy 

itestimony," ihe isaid ibefore iAdditional iSessions iJudge iV iK iBansal. i 

Earlier, ihe ihad itestified iin icourt ithat ithough ihe idid inot isee ithe ifaces iof 

iPhoolan's ikillers ibut igoing iby ithe iheight iand ibuilt iof ithe iaccused, iit iwas iclear 

ithat iRana ialias iSheru ialias iPankaj iwas ifiring iat ithe iMP iwhile ihis iaccomplice 

iwas ifiring iat iBalender, ipersonal isecurity iofficer i(PSO) iof ithe ileader. i 

The iwitness, iwho ihad iearlier isaid ithat ia irecovery imemo, ibearing ihis iand iaccused 

iRana's isignatures, iwas iprepared iat i44, iAshoka iRoad iresidence iof ithe iMP, ifound 

ihimself iin ia ipeculiar isituation iwhen ispecial ipublic iprosecutor iS iK iSaxena iasked 

iabout ithe iveracity iof ithe idocuments. i 

"Which iof iyour istatements iis icorrect", iSaxena iasked isaying ionce ihe itold ithat 

iaccused isigned iat ithe imemo iin ihis ipresence iand ilater igave ian iopposite 

istatement icontroverting ihis iearlier iutterances. iMy irecent istatement iis icorrect, 

iKalicharan isaid iclaiming ithat ihis iearlier itestimonies iwere irecorded iunder ipolice 

ipressure. i 

In iPUCL ivs. iUnion iof iIndia i76the ivalidity iof icertain iprovisions iof ithe iPrevention 

iof iTerrorism iAct, i2002 i(POTA), icame iup ifor iconsideration, ithe iSupreme iCourt 

iconsidered ithe ivalidity iof isection i30 iof ithe iAct iwhich ideals iwith i‘protection iof 

 

76 i i2003 i(10) iSCALE i967 i 
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iwitnesses’. iThe iCourt iobserved ithat i“the ipresent iposition iis ithat isection i30 i(2) 

irequires ithe iCourt ito ibe isatisfied ithat ithe ilife iof ia iwitness iis iin idanger ito 

iinvoke ia iprovision iof ithis inature. iFurthermore, ireasons ifor ikeeping ithe iidentity 

iand iaddress iof ia iwitness isecret iare irequired ito ibe irecorded iin iwriting iand isuch 

ireasons ishould ibe iweighty. iIn iorder ito isafeguard ithe iright iof ian iaccused ito ia 

ifair itrial iand ibasic irequirements iof ithe idue iprocess, ia imechanism ican ibe 

ievolved iwhereby ithe iSpecial iCourt iis iobligated ito isatisfy iitself iabout ithe 

itruthfulness iand ireliability iof ithe istatement ior ideposition iof ithe iwitness iwhose 

iidentity iis isought ito ibe iprotected” i 

Obviously, ithe iSupreme iCourt iin ithis iwanted ito istrike ia ibalance ibetween ithe 

iright iof iaccused iand ithe iwitness. iIt ihas ibeen ifurther istated iin ithis icase ithat: 

i“This iis idone iby idevising ia imechanism ior iarrangement ito ipreserve ianonymity iof 

ithe iwitness iwhen ithere iis ian iidentifiable ithreat ito ithe ilife ior iphysical isafety iof 

ithe iwitness ior iothers iwhereby ithe iCourt isatisfies iitself iabout ithe iweight ito ibe 

iattached ito ithe ievidence iof ithe iwitness. iIn isome ijurisdictions, ian iindependent 

icounsel ihas ibeen iappointed ifor ithe ipurpose ito iact ias iamicus icuriae iand iafter 

igoing ithrough ithe ideposition ievidence iassist ithe iCourt iin iforming ian iopinion 

iabout ithe iweight iof ithe ievidence iin ia igiven icase ior iin iappropriate icases ito ibe 

icross- iexamined ion ithe ibasis iof ithe iquestion iformulated iand igiven ito ihim iby 

ieither iof ithe iparties. iUseful ireference imay ibe imade iin ithis icontext ito ithe 

irecommendation iof ithe iLaw iCommission iof iNew iZealand.” i 

The iSupreme iCourt iin iyet ianother isensational imurder icase iof iProf iSabharwal 

icame iheavily iupon ithe iState iGovernment iof iM.P. iby iissuing ia icontempt inotice 

iand iasked iits iexplanation iabout ithe iaction itaken iagainst ithe ipolice iofficials iwho 

iturned ihostile ibefore ithe isession icourt. iThe iBench iin ithis icase iobserved: i“What 

iaction ihave iyou itaken iagainst ithose ipolice iofficers iturn ihostile? iOur ianxiety iis 

ithat iif ievery ipolice iofficer iturns iturtle iall ithe iaccused iwill ibe igiven iclean ichit”
. 

i i77This icase iassumes isignificance ias isome i70 ipersons iincluding ipolice iofficials 

 

77 i iThe iHindustan iTimes, iJuly i11, i2007 i 
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iwere ipresent ion ithe iscene iof ioccurrence iand inone icame iforward ifor itestimony. 

iThe iPolice iofficials iwho iearlier isubmitted itheir istatements inaming ithe iaccused 

ilater iturned ihostile. i 
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CHAPTER-6 

WITNESS iPROTECTION iSCHEME i2018 

INTRODUCTION 

The iwitness iprotection ischeme i2018 ihas ibeen iapproved iby ithe iSC iin iits 

ilandmark ijudgement iof iMahendra iChawla ivs. iUnion iof iIndia, ior iin iAsaram 

iBapu icase iwhich ihad iturned ithe ination’s iattention itowards iwitnesses iwho iface 

icontinuous ithreats iand iattacks ion itheir ifamily iand itheir iown ilives. i 

Witness iprotection ischeme iprepared iby iCentre iin iconsultation iwith iStates ihas 

ibeen igiven ia igo iahead iby iSC ito ibe ifollowed iin iall iStates itill ilaw iis ipassed iin 

iParliament iIt iwas ione iof ithe imajor irecommendations ifor iCriminal ijustice ireforms 

isince ilong iLaw icommission iof iIndia i- i14th ireport iand iother ifew ireports ialong 

iwith iNational iPolice iCommission iand ivarious iSC ijudgements ihave italked iabout 

iit itime iand iagain. 

It iwill iprovide iprotection ito ithe iwitness ifrom ithreats, ialso iat itimes ianonymity 

iand icomplete isecrecy ifor ihis/her isafety. 

Earlier ialso iwitness iprotection iexisted ion ithe icase iby icase ibasis idepending iupon 

ithe ithreat iassessment iby ithe icourt. iBut ifor ithe ifirst itime iit ihas ibeen igiven ia 

iformal istructure. iAnother iimportant ipoint ito inote iis ithe isignificant ideparture 

ifrom iaccused ibeing ithe icenter iof istage ito ithe ivictim/witness ilong idue iattention. 

Major iexample iof ithe icase iwhich iprompted iSC iin ithis idirection iwas ithe idire 

ikillings iof iwitnesses iin ithe iAsaram iBapu iCase. iWhen icompared ito iother 

icountries, ionly 

When icompared ito iother icountries, ionly ifew icountries ihave iany isuch iformal 

istructure, imost irelying ion iinformal iways. 

The iguidelines ihave icategorized ithe ithreat iperception ito ithe ivictim/witness iin 
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ithree icategories iSevere iMediocre iLow iAnd iaccordingly isteps ihave ibeen 

imandated ito itake ithe iproper icare iof ithe isituation. iAlso ijust ilike iVisakha 

iguidelines iwhich ialthough icame iin i1996, ilaw ifor iit ifinally icame irecently. iAnd iit 

imay/may inot itake ithe isame icourse ihere. iEither iway ithere iwon't ibe iany iissue. 

Judiciary ihas ifilled ithe igap ihere iby iworking iout iwhat ishould ihave ibeen idone iby 

ithe ilegislature iin ithe ifirst iplace. 

Few iother iexamples iof ihigh iprofile icases i- iNational iRural iHealth iScheme iscam 

iin iUP iFodder iScam iand ieven i2G iScam isaw imany iwitnesses igoing iinto ithe 

idark. i 

But ithis ischeme iis inot ia ione istop isolution ifor ievery iproblem. iIt iwill ibe 

ieffective ionly iif ithe icriminal itrails igets icompleted iquickly iBecause iit iis inot 

ipossible ifor ithe iState ito iprovide iwitness iprotection ifor ilong itime. iAlso ithere iare 

ian iinfringement iof ithe iprivacy irights iof ithe ivictim ias iwell. 

Implementation iof ithe ischeme iis inot igoing ito ibe ieasy. iTwo iimportant 

irequirements iare ihuman iresources iand ifunds. iScheme italks iabout iarranging ifunds 

ifrom ivarious iavenues ilike iinternational ibodies ietc. 

There iis ialso ian iurgent ineed ifor isensitization iamong ithe isystem itowards ithe 

iwitness. iThough iit's ia ilong ihaul igiven ithe ideplorable isituations iof ivictim iitself. 

iFor ie. ig iSC ihad ito icreate iguidelines iin icase iof iroad iaccidents iwith ino ione 

iasking itoo imany iquestions ito ithe ione ihelping iduring ithe ifirst iGolden ihour. 

iQuestions ileft iunanswered i– i 

How ithe iidentity iwill ibe ikept isecret? iHow irelocation iwill ibe idone? iWhat iwill 

ihappen iif iauthorities idon't ifollow ithis ischeme ias ithere iis ino iprovisions iof 

ipenalty iacting ias ia ideterrent ito ithem. 

Use iof itechnology iin icriminal iinvestigations ilike iDNA ianalysis, ifingerprinting ihas 

istill inot ibecome imainstream iin iour ipolicing. iAnd iexpertise ineeds ito ibe icreated 

iregarding ithis. iForensic ilabs/ iinstitutions ineed ito ibe iincreased ias iwell. 
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In ia ilandmark iverdict, ia ibench iof iJustices iAK iSikri iand iAbdul iNazeer ihave 

iapproved ithe iWitness iProtection iScheme i2018. 

The itop icourt iruled ithat ithe ischeme iwould ibe ilaw iunder iArticle i141/142 iof ithe 

iConstitution, iuntil ithe ienactment iof isuitable iParliamentary iand/or iState 

iLegislations ion ithe isubject. iSignificance iof iWitness iProtection iScheme 

In ievery icase, ithe iwitnesses iare ithe ieyes iand iears iof ijustice; ithus, ithey iplay ian 

iimportant irole iin ibringing ithe icriminal ior iaccused ito ijustice. iThe iWitness 

iProtection iScheme iis ithe iinitial iattempt iat ithe iNational-Level ito iprovide ithe 

irequired iprotection ifor ithe iwitness ibearers, iwhich iwill igo ia ilong iway iin 

inullifying isecondary ivictimization. iThis ischeme iattempts ito iensure ithat ithe 

iwitnesses ireceive ithe inecessary iprotection. iIt ialso istrengthens ithe iCriminal iJustice 

isystem iin ithe icountry iand iwill iinevitably iincrease ithe iNational iSecurity. 

6.1 iSalient iFeatures iof iWitness iProtection iScheme 

●The icourt ihas istated ithat ithe ischeme iwill ibe iimplemented iunder iArticle i141/142 

iof iConstitution itill ithe ienactment iof iparliamentary iand istate ilegislation. 

●This ischeme ihas ialso idirected ithe istates iand iUnion iTerritories ito iset iup ithe 

iVulnerable iWitness iDeposition iComplexes i(VWDCs) iwithin ia iperiod iof ione iyear 

iso ithat ithe iwitnesses icould ifearlessly idepose iagainst ithe ihigh iand imighty 

iwithout icoming iin iface-to-face iinteraction iwith ithe iaccused. 

●The iprimary ireason ifor iestablishing ithese iVWDCs iis idue ito ithe ilarge ipercent 

iof iacquittal iin icriminal icases idue ito ithe iwitnesses iturning ihostile iand igiving 

ifalse itestimonials. iThis iis icaused imostly ibecause iof ithe ilack iof iprotection ifor 

ithem iand itheir ifamilies. 

●The iWitness iProtection iScheme iwill iextend ito iall ithe istates iof iIndia iexcept 

iJammu i& iKashmir. 

●A iseparate iwitness iprotection ifund iwill ibe icreated iin ieach istate ito imeet ithe 
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iexpenses iincurred iunder ithe iWitness iProtection iScheme. 

6.2 Objectives iof ithe iWitness iProtection iScheme i: 

• ●Firstly ithe ischeme iwas iformulated iby ithe iHome iMinistry ibased ion ithe 

iinputs ireceived iUnion iTerritories, ilegal iservices iauthorities, icivil isociety, 

ithree ihigh icourts ias iwell ias ifrom ipolice ipersonnel. 

• ●The ipassing iof ithis ischeme iwas ifinalised iin iconsultation iwith iNational 

iLegal iServices iAuthority i(NALSA) iand iBureau iof iPolice iResearch iand 

iDevelopment i(BPRD). 

• ●Witness iProtection iScheme iensures ithat ithe iinvestigation, iprosecution iand 

itrial iof icriminal ioffences iare inot ibiased ias ithis imay iresult iin ithe 

iwitnesses ibeing iintimidated ior ifrightened ito igive ievidence iwithout 

iappropriate iprotection ifrom icriminal irecrimination. 

• ●As iper ithe ischeme, iPolice iEscort iwill ibe iprovided ito ithe iwitnesses iwho 

iare ithreatened iand, iif irequired, ithe ifamily iof ithe iwitness iwould ibe 

irelocated ito ia isafe ihouse. 

• ●The ischeme ialso istates ithat ithe iPolice iwould imonitor ithe iSocial iMedia 

iaccounts, iemails iand iphone icalls iof ithe iwitnesses. iAlso, ithe iinstallation iof 

iCCTV icameras iwould ibe idone iin ithe ihouses iof ithe ivictims iin iorder ito 

itrace ithe iperson ithreatening ithem. 

6.3  Demand ifor iWitness iProtection iScheme 

There iwere icertain idemands ibehind ithe iimplementation iof ithis ischeme iwhich 

iincludes ithe ireasons ilisted ibelow, 

• ●Victims iand iWitnesses iof iserious icrimes iare iat ihigh irisk iwhen ithe 

icriminal ior iaccused iis iinfluential ior, iand ithe ivictim ior iwitness ibelongs ito 

ian ieconomically imarginalised icommunity. 
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• ●Adolescent igirls ior iWomen iwho ireport ia icomplaint itowards ibeing 

ivictims iof isexual iviolence iare ioften ieven imore ivulnerable iand iface 

iextreme ipressure ir idirect ithreat ifrom ithe icriminal. 

• ●In iaddition ito ithese, ithe iwitnesses ialso ineed ito ipossess ithe iconfidence ito 

icome iforward ito iassist ilaw ienforcement iand iprosecutorial iauthorities. 

• ●The iwitnesses ineed ito ibe iassured ithat ithey iwill ireceive iprotection iand 

isupport ifrom ithe iharm ithat icriminal igroups imay iinflict iupon ithem iin 

iorder ito idiscourage ior icontrol ithem ifrom iCo-operating itowards ithe icase 

ihearing. 

• ●Due ito ithese ireasons, ilegislative imeasures ito iemphasise iprohibition 

iagainst itampering iof iwitnesses ihave ibecome ithe iimminent ineed iof itoday’s 

iscenario. 

• ●Besides iIndia, icountries isuch ias ithe iUnited iStates iof iAmerica, iUnited 

iKingdom, iChina, iItaly, iCanada, iHong iKong iand iIreland ihave iimplemented 

iWitness iProtection iScheme ito isustain ilaw iand iorder iwithin ithe icountry 

irespectively. 

6.4 iState iWitness iProtection iFund i: 

There iwill ibe ia iFund icalled i‘the iWitness iProtection iFund’ ifrom iwhich ithe 

iexpenses icaused iduring ithe iexecution iof ithe iWitness iProtection iOrder ipassed iby 

ithe iCompetent iAuthority iand iother iexpenditures ispent. 

The iWitness iProtection iFund iwill iconsist iof ithe ifollowing imeasures:- 

I. The ibudgetary iallocation imade iin ithe iAnnual iBudget iby ithe 

iState iGovernment; 

II. Receipt iof ithe inumber iof ifines iimposed i(under isection i357 iof 

ithe iCrPC) ihas ito ibe ireversed iby ithe icourts iin ithe iWitness 

iProtection iFund. 
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III. Funds icontributed itowards iCorporate iSocial iResponsibilities. 

Background i: 

• ●The iSC iin iState iof iGujarat iv. iAnirudh iSingh i(1997) iheld ithat iit iis ithe 

isalutary iduty iof ievery iwitness iwho ihas ithe iknowledge iof ithe icommission 

iof ithe icrime, ito iassist ithe iState iin igiving ievidence. 

• ●First iever ireference ito iWitness iProtection iin iIndia icame iin i14th iLaw 

iCommission iReport iin i1958. iAfter ithat i154th, i178th iand i198th iLaw 

iCommission iReport ialso irecommended iputting iin iplace ia iwitness 

iprotection ischeme. 

• ●Malimath iCommittee iReport ialso ibatted ifor ia istrong iwitness iprotection 

imechanism iand isaid ithat ithe icourts ishould ibe iready ito istep iin iif ithe 

iwitness iis iharassed iduring icross-examination. 

• The ireport iputs iwitnesses iin ithree icategories: 

• ●Category iA: iWhere ithe ithreat iextends ito ilife iof iwitness ior ihis ifamily 

imembers iand itheir inormal iway iof iliving iis iaffected ifor ia isubstantial 

iperiod iduring ithe iinvestigation/trial ior ieven ithereafter. 

• ●Category iB: iWhere ithe ithreat iextends ito isafety, ireputation ior iproperty iof 

ithe iwitness ior ihis ifamily imembers, ionly iduring ithe iinvestigation iprocess 

ior itrial. 

• ●Category iC: iWhere ithe ithreat iis imoderate iand iextends ito iharassment ior 

iintimidation iof ithe iwitness ior ihis ifamily imember's ireputation ior iproperty, 

iduring ithe iinvestigation iprocess. 

6.5 iRights iof ithe iwitnesses i: 

There ineeds ito ibe ia icertain isense iof isafety ithat ineed ito ibe igiven iby ithe istate 

ito ithe iwitness iwho icomes iforward ito itestify iand iit iis ithe iresponsibility iof ithe 
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iState ito iimpart iadequate iprotection ito ithe iwitness. iThe ivarious iLaw iCommission 

iReports iand ithe iWitness iProtection iScheme ihad iidentified icertain irights ithat ia 

iwitness ipossess: 

i. Right ito isecure iwaiting iplace iwhile iat iCourt iproceedings; 

ii. Right ito iinformation iof ithe istatus iof ithe iinvestigation iand 

iprosecution iof ithe icrime; 

 i i i i i i i i i i i i i i i iiii i iRight ito ibe itreated iwith icompassion iand idignity. i i 

i i i i i i i i i i i i 

iii. Right ito iprotection ifrom iharm iand iintimidation; 

iv. Right ito igive ievidence iwithout irevealing iidentity; iand, 

v. Right ito ia istay iat ia isafe iplace iand itransportation. 

It ishall ibe imandatory ifor iInvestigating iOfficer/Court ito iinform ieach iand ievery 

iwitness iabout ithe iexistence iof i“Witness iProtection iScheme” iand iits isalient 

ifeatures. 

6.6 iTypes iof iProtection iMeasures: i 

The itypes iof iProtection imeasures ienvisaged iunder ithe iScheme iare ito ibe iapplied 

iin iproportion ito ithe ithreat. iThe isame iare inot iexpected ito igo ifor iinfinite itime, 

ibut iare iexpected ito ibe ifor ia ispecific iduration ion ineed ibasis iwhich iis ito ibe 

ireviewed iregularly. iThe imeasures iprovided ifor ithe iprotection iof ithe iwitnesses 

iinclude ithe ifollowing:- i 

• (a)Ensuring ithat iwitness iand iaccused ido inot icome iface ito iface iduring 

iinvestigation ior itrial; 

• (b)Monitoring iof imail iand itelephone icalls; 

• (c)Arrangement iwith ithe itelephone icompany ito ichange ithe iwitness’s 
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itelephone inumber ior iassign ihim ior iher ian iunlisted itelephone inumber; 

• (d)Installation iof isecurity idevices iin ithe iwitness’s ihome isuch ias isecurity 

idoors, iCCTV, ialarms, ifencing ietc.; 

• (e)Concealment iof ithe iidentity iof ithe iwitness iby ireferring ito ihim/her iwith 

ithe ichanged iname ior ialphabet; 

• (f)Emergency icontact ipersons ifor ithe iwitness; 

• (g)Close iprotection, iregular ipatrolling iaround ithe iwitness’s ihouse; 

• (h)Temporary ichange iof iresidence ito ia irelative’s ihouse ior ia inearby itown; 

• (i)Escort ito iand ifrom ithe icourt iand iprovision iof iGovernment ivehicle ior ia 

iState ifunded iconveyance ifor ithe idate iof ihearing; 

• (j)Holding iof iin-camera itrials; 

• (k)Allowing ia isupport iperson ito iremain ipresent iduring irecording iof 

• (l)Usage iof ispecially idesigned ivulnerable iwitness icourt irooms iwhich ihave 

ispecial iarrangements ilike ilive ilinks, ione iway imirrors iand 

• (m)screens iapart ifrom iseparate ipassages ifor iwitnesses iand iaccused, iwith 

ioption ito imodify ithe iimage iof ithe iface iof ithe iwitness iand ito imodify ithe 

iaudio ifeed iof ithe iwitness’ ivoice, iso ithat ihe/she iis inot iidentifiable; 

• (n)Ensuring iexpeditious irecording iof ideposition iduring itrial ion iday ito iday 

ibasis iwithout iadjournments; 

• (o)Awarding itime ito itime iperiodical ifinancial iaids/grants ito ithe iwitness 

ifrom iWitness iProtection iFund ifor ithe ipurpose iof ire-location, 

• (p)sustenance ior istarting inew ivocation/profession, iif idesired; 
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• Apart ifrom ithe iabove imeasures, iany iother iform iof iprotection 

• (q)Holding iof iin-camera itrials; 

• (r)Allowing ia isupport iperson ito iremain ipresent iduring irecording iof 

istatement iand ideposition; 

• (s)Usage iof ispecially idesigned ivulnerable iwitness icourt irooms iwhich ihave 

ispecial iarrangements ilike ilive ilinks, ione iway imirrors iand iscreens iapart 

ifrom iseparate ipassages ifor iwitnesses iand iaccused, iwith ioption ito imodify 

ithe iimage iof ithe iface iof ithe iwitness iand ito imodify ithe iaudio ifeed iof ithe 

iwitness’ ivoice, iso ithat ihe/she iis inot iidentifiable; i 

• (t)Ensuring iexpeditious irecording iof ideposition iduring itrial ion iday ito iday 

ibasis iwithout iadjournments; 

• (u)Awarding itime ito itime iperiodical ifinancial iaids/grants ito ithe iwitness 

ifrom iWitness i 

• (v)Protection iFund ifor ithe ipurpose iof ire-location, isustenance ior istarting 

inew ivocation/profession, iif idesired; i 

Apart ifrom ithe iabove imeasures, iany iother iform iof iprotection imeasures iconsidered 

inecessary, iand ispecifically, ithose irequested iby ithe iwitness ican ibe iordered iby 

iCompetent iAuthority. 

 iSome iother imeasures, iwhich ican ibe iresorted ito iin igraver iscenarios iare 

i‘Protection iof iIdentity’, i‘Change iof iIdentity’ iand i‘Relocation iof iWitness iFor 

iprotection iof iidentity, ian iapplication ifor iseeking iidentity iprotection ican ibe ifiled 

iin ithe iprescribed iform ibefore ithe iCompetent iAuthority. iThe iCompetent 

iAuthority, ikeeping iin iview ithe i‘Threat iAnalysis iReport iand iafter iexamining ithe 

iwitness, ihis ifamily imembers ior iany iother iperson ican ipass ian iorder ifor 

iconcealment iof iidentity iof iwitness. iSimilarly, iin isome icases ikeeping iin iview ithe 

ithreat iperception ireport ia inew iidentity imay ibe iconferred. iIn iappropriate icases 
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irelocation iof iwitnesses ican ialso ibe iordered ito ia isafer iplace iwithin ithe iState/UT 

ibe iordered ito ibe ia isafer iplace iwithin ithe iState/UT ior iterritory iof ithe iIndia 

iUnion i i 

6.7 iDrawback iof ischeme i: 

The iwitness iprotection ischeme iis ithe ifirst iattempt iin iIndia ito iprotect iwitnesses. 

iBut iit isuffers ifrom iserious ilimitations. iThe iforemost iproblem iis ithe itime iframe 

iof iprotection. iThe ischeme ihas ilimited ithe iscope iof iprotection ifor ithree imonths 

iat ia itime. iThis irenders iit iredundant ias ithe ipossibility iof ithreat ifrom ithe iaccused 

icannot ibe ieliminated ionce iprotection iis iterminated. iPutting ia icap ion ithe iduration 

iof iprotection iis iakin ito iproviding itemporary iprotection iat ia ipremium. iWitness 

iprotection ishould ibe iprovided iuntil ithe ithreat ihas iceased ito iexist. 

The isecond idrawback ipertains ito ithe icategorization iof iwitnesses iaccording ito 

ithreat iperception. iNo ischeme ican isucceed iif ia icorrupt iadministration ior ipolice 

idepartment iis iinvested iwith ithe iauthority ito iassuage ithe ithreat iperception iand 

ithen icategorize iwitnesses ion ithe ibasis iof iits iassessment. 

Lastly, ieven ithough ithe ischeme iis icommitted ito iprotecting ithe iidentity iof 

iwitnesses iby imaintaining ithe iconfidentiality iof ipersonal iinformation, iit idoes inot 

ipenalize iany iviolation iof ithe isaid iprovision, ireducing ithe ipotency iof ithe 

iprovision. iAn ieffective ideterrent imust ibe iput iin iplace ito iprevent ithe idisclosure 

iof isuch isensitive iinformation. 

Owing ito iits imajor iloopholes, ithe iwitness iprotection ischeme iis iunlikely ito iinstill 

iconfidence iin iwitnesses. iNeither ican iit iresolve ithe iproblem iof iwitnesses iturning 

ihostile. 

In ithe iBest iBakery icase, ithe iSupreme iCourt ihad irecognized ithat ipolitical 

ipatronage iand icorrupt ipractices ihave ia irole ito iplay iin iwitnesses iturning ihostile. 

iWitness iprotection irequires ifoolproof imechanisms. iIt iis ipossible ithat ithe iexisting 

ischeme iwould ihave iaddressed ithe iproblems iembedded iin iit iif ithe iprovisions 
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iwere ideliberated iupon iby ithe istakeholders. iSuch ia iprocedure, ihowever, iwas 

isurpassed. iIn iits icurrent iform, ithe ischeme iis ia idisservice ito ithe icause iof iwitness 

iprotection. 
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CHAPTER-7 

CONCLUSIONS iAND iSUGGESTIONS 

7.1 CONCLUSION 

Thus iwe iconclude iall ithat icould ibe iinferred iis ithat iwe ineed ito ienact istrict ilaws 

ion iwitness iprotection ikeeping iin imind ithe ineeds iof ithe iwitnesses iin iour isystem. 

iThe iplain ifact iis ithat ithe ilevel iof iprofessionalism idemanded iby ithe iwitness 

iprotection iprogram iis iconsidered ito ibe ibeyond ithe icapability iof iour ipolice iin 

ithe iexisting isystem, imaking iit ias isusceptible ias iit ito iextraneous iinfluences. 

iToday, istringent ilaws iagainst ipersons igiving ifalse ievidence iand iagainst iwitnesses 

ithat iturn ihostile iare ivery imuch ithe ineed iof ithe ihour. iThe iJessica iLal imurder 

icase iprovoked ia ipublic ioutcry iagainst imiscarriage iof ijustice ithat iimpelled 

iauthorities ito ireopen ithe icase. iThe idistortion iin ithe icase iwas iso ibrazen ithat 

ieven iworms iturned. iMiddle iclass iempathy iwith ithe imurdered ivictim ifinally 

iaroused ipublic iopinion. i 

But iit iwould ibe ifacile ito iconclude ithat iIndia iis ion ithe iway ito ireform iof iits 

icriminal ijustice isystem. iThis iis ijust ithe ifirst ihalf istep. iThe imedia itoo ihas ia 

itremendous iresponsibility. iInstead iof isensationalizing iissues, ithey imust iendeavor 

ito ipresent ia iconstructive iand ianalytical iaccount iof isuch isituations. iBesides, ithere 

imay ibe isimilar isituations iin ithe ifuture. iAnd iin iorder ito iensure ithat ijustice iis 

idelivered, ithe icourts iand ithe ilaw ishould imake iprovisions ifor iguarantying ithe 

isafety iof iwitnesses i 

The ipresent ijudicial isystem ihas itaken ithe iwitnesses icompletely ifor igranted. iThe 

icountry iis ifacing iproblems iregarding iconviction iof icriminals idue ito ithe 

iunavailability iof iwitnesses. iWitnesses iare istill ithreatened iin iIndia iby ithe iaccused. 

iIt iis isubmitted ithat, i'hostility', iunder iCommon iLaw, iwas ia ilegal imeasure, 

iresorted ito, iwhen iwitnesses iwillfully iprevaricated, ito ihelp ithe iother iparty. 

iHowever, iit ihas ibeen iobserved, ithat iwitnesses imostly iturn i'hostile', ion iaccount 
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iof i"hostile ianimus" iexhibited iby ithe icriminal ijustice isystem itowards ithem. iIt iis 

ifelt ithat, i'hostility', iunder isuch icircumstances, iconceptually idiffers ifrom iwhat ithe 

iCommon iLaw ihad ienvisaged. iThat, imuch ineeds ito ibe idone iin ithis iregard iis 

ievident ifrom ithe iobservations imade iin ithe icase iof i" iVan iMechelen" iwherein iit 

iwas iobserved ithat, i" ithere ihad inot ibeen isufficient ieffort ito iassess ithe ithreat iof 

ireprisals" iagainst iwitnesses". i 

An iimportant istep ihas ibeen itaken iin ithis idirection iwith ithe irecommendations 

imade iin ithe iMalimath iCommittee iReport iin ithe ichapter, i"A iHybrid iSystem iof 

iCriminal iJustice" iwhich i'inter ialia' ihas isought ito iincorporate icertain ifeatures iof 

ithe i'inquisitorial" isystem iof itrial iinto ithe i'adversarial' isystem, inamely 

i"empowering ijudges ifurther iwith ithe iduty iof ileading ievidence iwith ithe iobject iof 

iseeking ithe itruth iand ifocusing ion ijustice ito ivictims." iIt iis ifelt ithat, ifocusing ion 

i"justice ito ivictims" iis ipossible, ionly iif icareful iconsideration iis ipaid ito i"the 

irights iof iwitnesses", i"considering ithem ias ia ispecial icategory iof ivictims" iand 

iacknowledging itheir iinsecurity iand ivulnerability iin igeneral, iwhile irecognizing ithat 

icertain iwitnesses imay ineed iprotection. i 

Witness iProtection iPrograms iand iWitness iProtection iLaws iare ithe ineed iof ithe 

ihour. iIn ifact iit iis ithe iabsence iof ithese ilaws ithat ihas ibeen istrengthening 

icriminals iin ithe iIndian iJudicial isystem. i 

As ilong ias iwitnesses icontinue ito iturn ihostile iand ido inot imake itruthful ideposition 

iin icourt, ijustice iwill ialways isuffer iand ipeople’s ifaith iin iefficacy iand icredibility 

iof ijudicial iprocess iand ijustice isystem iwill icontinue ito ibe ieroded iand ishattered. 

iSoli ij. iSorabjee, iformer iAttorney igeneral istates: i“nothing ishakes ipublic 

iconfidence iin ithe icriminal ijustice idelivery isystem imore ithan ithe icollapse iof ithe 

iprosecution iowing ito ithe iwitnesses iturning ihostile iand iretracting itheir iprevious 

istatements.” i 

It iis ievident ifrom ithe idiscussion iin ithe iresearch ipaper, ithat ithe iconcept iof ian 

iindependent iwitness ihas ialmost ibecome ia iutopian idemand. iIf ione iwere ito igo iby 

istatistics, imajority iof iacquittals iare ias ia iresult iof imaterial iwitnesses ibecoming 



109 

 

ihostile. iThe istatements irecorded iby ithe iinvestigating iofficer iunder iS. i161(3) iof 

ithe iCrPC ihave ipractically ino isignificant ivalue iand iare imerely iused ito iimpeach 

ithe icredibility iof ithe iwitness. iThe isocial iclimate ianyways iheavily idiscourages 

iany iright- iminded iperson ito ibe ibold iand itruthful iand ithe ilegal iimmunity igiven 

ito ithe iwitness ito iturn ihostile iwhether ifor ibona ifide ior ioblique ireasons, iby iand 

ilarge iencourages ithe iwitnesses ito iturn ihostile, iwithout iany iqualms ifor ithe isame. 

i 

Having ipointed iout ithe ivarious iloopholes iin ithe ilegislations iand ianalysed ithe 

iproposed isolutions iand iamendments iin ithe icourse iof ithis ipaper, ithe iresearcher 

iseeks ito isubmit, ithe iconclusions iI ihave ireached: i 

• Although, imaking istatements imade ito ia ipolice iofficer iduring 

iinvestigation, iadmissible, iappears ito ibe ian ieffective isolution, iit 

idoes ipose ia istrong ipossibility ithat iit imight ilead ito idefeat iof ifaith 

iposed iin ithe iCriminal ijustice isystem. iWith isuch ihigh icosts 

iattached ito iit, ithe isolution iis iclearly inot idesirable. iNevertheless, iit 

icannot ibe idenied, ithat isuch ia isolution iwould iundoubtedly ihave 

ibeen iideal, iif ithe iperceptions iof ipeople iwere ito ichange ileading ito 

imore itrust iin ithe ipolice. iAs ilong ias ithe isame iis inot iforthcoming, 

iit iis isuggested ithat isuch ia isolution iwould ido imore iharm iby 

iallowing imechanisms ifor iabuse, ithan iremedy ithe isituation. i 

• Taking ithe iproposition ithat iall istatements imade iduring iinvestigation 

iby imaterial iwitnesses ishould ibe icompulsorily irecorded iby ithe 

imagistrates, iit iprima ifacie iseems ito ibe ian i‘impractical’ isolution. 

iHowever iit ihas iits iown imerits itoo i- i(a) iit ipays idue iregards ito ithe 

iintention iof ithe ilegislators ibehind iprotecting iwitnesses ifrom iany 

icoercion iby ithe ipolice; i(b) iit iwould isink iwell iwith ithe igeneral 

ipublic iand idoes inot irequire iany ichange iin iperceptions; i(c) iit iis ian 

ieffective imethod iof iadding iutility ito istatements imade iby iwitnesses, 

isince istatements imade ito imagistrates ican ialso ibe iused ifor 
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icorroboration, iin iopposition ito ithe icurrent ilegal iposition iwhereby 

istatements imade ito ipolice iofficers ican ionly ibe iused ifor iimpeaching 

ithe icredibility iof ithe iwitness. i 

Moreover, ito ibring ia ichange iin ithe iperceptions iof ipeople iis ifar imore idifficult 

ithan iamending ia ipiece iof ilegislation iand irecruiting imore imagistrates, ias ithe ineed 

imay iso iarise. iHowever ithe isolution iproposed ihere iwould ibe imeaningless iunless 

iit iis isupplemented iby iadequate ilaws ion iperjury, iwhich ishould ibe iseverely 

icensured ifrom inow ion. i 

Again, iall ithe iabove isolutions iand ithe iproposition iof ibringing iin imore istringency 

iwith irespect ito iperjury, iwould ibe icompletely imeaningless, iif ithey itrap ithe 

iwitness ibetween ithe idevil iand ideep isea, iwhereby ion ione iside ihis ilife iis 

ithreatened iby ithe iaccused iand ion ithe iother, iit iis ian ioffence ito idepose ifalsely. 

iWhen ifaced iwith isuch isituations, iwhich iare iquite ifrequent, iany irational iwitness 

iwould irightly idecide inot ito idepose ibefore ithe icourt iof ilaw iand itherefore ithe 

iabove isolutions iwould inot ijust idiscourage iwitnesses ifrom igiving ifalse ievidence 

ibut ialso idiscourage ithem ifrom ideposing ithe icourt. i 

The ioutlet ito ithe iabove idilemma ilies iin ithe i‘witness iprotection iprogramme’ 

iwhich iis inecessitated ito icomplement ithe isolutions ithat ihave ibeen iproposed. 

iHence ia ihybrid isolution iof iwitness iprotection iprogramme, iindependent ifrom 

ipolice iinterference, iadequate iamendments ito iCrPC iand isevere icensuring iof 

iperjury, iis iproposed ias ia isolution iby ithe iresearcher ito icheck iwitnesses ifrom 

iturning ihostile iwithout ibeing iunnecessarily iharsh iupon ithem. i 

7.2 Suggestions i 

The ifollowing isuggestions ican ibe idrawn iin iorder ito icurb ithe ihostile itendencies 

iamong ithe iwitnesses: i 

(1)  iThe ifairly ilong itime iconsumed iin ia icriminal icase iis ia ibreeding iground 

ifor iwitnesses ito iturn ihostile. iTherefore, idelay iin idisposal iof icases iand 
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ifrequent iadjournments ishould ibe iavoided. i 

(2) The iprosecution ishould itake iadequate icare iof ithe iwitnesses. 

(3) Witnesses ishould ibe iprovided iproper iprotection. iMerely ikeeping ithe 

iidentity ia isecret iis inot ienough. iThe ienactment iof ia icomprehensive 

ilegislation idealing iwith iwitness iidentity iand iwitness iprotection iis ithe ionly 

iway iforward. i 

(4) The iprovisions ipertaining ito ipayments iof iallowances ito ithe iwitnesses imust 

ibe istrengthened iin iorder ito ifacilitate ismooth ipayment iof iallowance ifor 

ieach iday ia iwitness icomes ito ithe icourt ito itestify. i 

(5) Proper ifacilities ishould ibe iprovided iin ithe icourt ipremises iwhich iare 

iconducive ito ithe iwitnesses iand ifacilitate ithem iinto itestifying iagainst ithe 

iaccused irather ithan ibeing iharassed iand idropping iout iof ithe icase iforever. i 

(6) Serious iaction iagainst ithe iWITNESSES ineeds ito ibe itaken iand ifor ithe 

isame ito ihappen, ithe iperjury iproceedings ineed ito ibe iactively iinvoked 

iagainst ithe iWITNESSES. i 

(7) There iis ian iimminent ineed ifor ireforms iin ithe ipolice iin ithe imanner ithe 

iinvestigation iare iconducted. i 

To isum iup, iit iis ionly ithrough ia ipositive ioutlook iof iall ithe ipillars iof ithe 

iadministration iof ijustice iin ithe icountry, ithat ia iwitness ican ibe imade ito ifeel 

icomfortable iin ithe isystem iand iis iready ito ifearlessly idepose iin ithe icourt. 

 


