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                                Chapter I 

                          INTRODUCTION 

The concept of a fair trial is a constitutional imperative recognized in Articles 14, 19, 21, 

22 and 39-A of the Constitutional of India as well as by The Code of Criminal Procedure, 

1973 (hereinafter referred as the Cr. P.C., 1973). 'A criminal case is decided on the basis 

of sufficiency of evidence admissible in law, whether it may be direct or circumstantial. 1 

In Maneka Gandhi’s case,2 the Apex Court while referring to Satwant Singh Sawhney's3 

case held that the procedure established by law should be fair, just and reasonable, not 

arbitrary. 

A law which prescribes fair and reasonable procedure for curtailing or taking away the 

rights enshrined in Article 21 of the Constitution of India4 has still to meet a possible 

challenge under the other provisions of the Constitution. A trial should be fair in the 

context of accused as well as for the prosecution and the victim.5So the prospective of the  

witnesses to give evidence without any greed ,inducement or threat from either party 

gathered importance .In a criminal trial, the prosecution is required to first lead evidence. 

The defence has the right to cross-examine the prosecution witnesses to test the veracity 

of the prosecution case. So, a detailed legal framework to record the evidence of witness 

in a criminal case has been laid down in The Indian Evidence Act, 1872 and the Cr. P.C. 

1973. 

                                                             
1Swaran Singh v. State of Punjab, 2000 Cri. L.J. 2780. 
2Maneka Gandhi v Union of India, AIR 1978 SC 597 
3Satwant  SinghSawhney v D. Ramarathnam  Assistant Passport Officer, Government of India, New Delhi &Ors.,  
  AIR 1967 SC 1836 
4H.M.Seervai, Constitutional Law of India; A Critical Commentary, N.M. Tripathi  Pvt. Ltd., Bombay, Vol. II  ( 4 th 
  edn., 2015) p. 56-57 
5M.P .Jain , Indian Constitutional Law(2020) , N.M. Tripathi  Pvt. Ltd., Bombay. p 222-23 
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According to Bentham, "Witnesses are the eyes and ears of justice". So each and every 

statement of witness is too important because it has the full force to reverse the direction 

of the whole case.6 The condition of witnesses, however, remains precarious one. In 

Swaran Singh v. State of Punjab7 Wadhwa Judge had expressed his opinion about the 

adverse conditions faced by the witnesses. All such adverse circumstances for the 

witnesses prove to be a blessing for the accused. 

Crimes and acts of terrorism take place in public view and still the public who has seen 

the same do not come forward to give evidence out of fear and on account of frustrating 

Court procedures. The net result of the unwilling attitude of the public is that the accused 

invariably manages to get off the hooks and the criminal justice fails. In such 

circumstances and scenario in recent past a deep concern was expressed in different 

quarters for suitable legislation and measures for bold witness protection8. Under Section 

39 of the Cr. P.C., 1973, citizens are legally and morally duty bound to give information 

about crime and criminals. It is, however, a harsh reality that willing cooperation and 

support from public and independent witnesses is hardly available. Police investigations 

are tardy and do not reflect the truth. Police efforts are not to bring the truth before the 

Court but to prepare a strong prosecution case on behalf of the State. Thus, the statement 

of the complaint, true or false, becomes very important. Securing conviction rather than 

unearthing truth is considered to be the yardstick to judge the professional competency of 

a police investigating officer in police circles. The prosecution agency has not grown to 

function independently and the prosecutors believe that proving the police story in the 

Court is their sole responsibility.9 Therefore, in most of the cases, what is produced and 

stated before the Court is not a true account of what has happened and what the distort 

                                                             
6Vikas Gandhi, Judicial approach in criminal justice system in India: an experience of criminal justice system,  
  Roadworthy  publications (P) Ltd. 
7Supra note 1 
8Tr. T. Bala Sundaram, Need for Witness Protection, Criminal Investigation Department Review –April     2007.  
9R.V. Kelkar’s  Criminal Procedure, R.V. Kelkar, Supreme Court Cases, K. N. Chandrasekharan Pillai, Edition 7,  
  revised, Eastern  Book  Company , 1993 , p. 54-56 
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facts to suit the prosecution story. Witnesses watch the interest of those who have called 

them and the prosecution agency overlooks the truth by not going beyond what has been 

written by the police on the case file. Under these circumstances, the Court hardly gets an 

opportunity to see the truth through the State agents. Keeping in mind these ground 

realities; it would be relevant and timely to examine the need and importance of a 

‘Witness Protection Programme’ in India.10Witness Protection Bill, 2015 and Witness 

Protection Scheme, 2018 has been formulated but there are some drawbacks in that 

scheme. 

Man is a peace-loving animal. He wants to lead a tension free life and has learnt the art of 

compromising with situations to purchase mental peace for himself and for his kith and 

kin. ‘Forget and forgive’ is relevant phrase which most of us follow in our day-to-day 

life. This happens in criminal proceedings also especially in cases of petty offences.11The 

prevalent position of law makes witnesses to vacillate during trial. Vacillating witnesses 

have always been a stumbling block to the flow of justice and a vexing problem for the 

Courts of law. Deposition before a Court is recorded at the stage of trial, often years after 

the occurrence. By then the memory of the witnesses has already faded. The police on the 

other hand records statement of witnesses, as a part of investigation, soon after the 

occurrence and it places extracts before the concerned Court. Under Section 161and 

Section 162 of the Cr. P.C., 1973 if such statement of witness is recorded the same should 

not be under oath; nor be got signed by the witness. The purpose is to avoid 

manipulations at the hands of the police who have potential to extract even false 

statements of their choice and to pin the witness down during prospective trials. Pressures 

and influences involving money power, threat, political interference etc. may contribute 

to this eventuality. It is not merely the illiterate and the poor who yield to such pressures, 

even VIPs and politicians succumb to them. Faced with severe threats to life of self or 

                                                             
10Dr. K.P. Singh, IPS, Urgent Need for Witness Protection, Human Rights wing of the Institute of Social Sciences,  
   VasantKunj , N. Delhi 
11ibid 
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dear ones, or under substantial tempting offers, an ordinary person would be inclined 

even to give an untrue version before the Court because he does not stand to lose much 

thereby. A witness is troubled because of his presence at the place where the crime was 

committed. So it is our responsibility to provide him the best as he is helping the 

administration of justice. Various rules or guidelines for protection of witnesses have 

been laid but they are not sufficient until a special statute is framed on the subject. 

According to Justice Madan B. Lokur, physical protection of a witness has become 

necessary not only in cases involving serious offences, hardened criminals and other bad 

characters, but also in less serious cases and cases where the accused are socially 

acceptable persons wielding influence.12Although there are some provisions e.g. Section 

327(2) of the Cr. P.C., 1973, Section 228A of The Indian Penal Code, 1860 (hereinafter 

referred as IPC, 1860), Section 146(3) of The Indian Evidence Act, 1872 etc. and some 

special Acts, which work for the protection of witness and also the Supreme Court has 

repeatedly emphasized on the issue of witness protection but they are not adequate and it 

is required that a comprehensive law is framed for the same. In absence of such a 

comprehensive law the problem of witnesses gets increased as they feel increased 

because of no remedy given to them. Generally the reason is the unholy combination of 

money and muscle power, intimidation and monetary inducement. Sometimes the social 

pressure works and the complainant and witnesses agree not to support the prosecution 

case.  

 

1.1 IMPORTANCE OF WITNESS  

The importance of witness is given in the New Testament which provides that: “Thou 

shalt do no murder, thou shalt not commit adultery, thou shalt not steal, and thou shalt 

                                                             
12Access to Justice: Witness Protection  & Judicial Administration , Delhi Judicial Academy (Quarterly    
    Journal) , Volume 3 (Issue I) , 2004 
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not bear false witness.” The importance of the witnesses to the trial process could be seen 

in the statement of an eminent thinker Bentham which provides that “Witnesses are the 

eyes and ears of justice.” A witness is an important party in addition to the complainant 

and the accused.  

He has to give all the information correctly otherwise he will have to face the trial under 

Section 190 of the Indian Penal Code and thereafter may be penalized under Section 193-

195 of the same for the aforesaid offence. Once  again in Zahira Habibulla H.Shiekh and 

Another V. State of Gujarat and  others13. 

“For a Fair trial, there should be not be any biasness against the accused or the witness. 

The witness should not be threatened to give false evidence. There should not be any 

failure to hear material witness on the part of the court.” The Supreme Court identified 

the witnesses’ important position with reference to the fair trial: 

A number of factors have led to increased attention on the role of witnesses in criminal 

proceedings, not only in India, but also at the international level.  

The importance of a witness has been acknowledged basically in crimes such as terrorist 

attack, drugs trafficking and organized crime. So, The European Union has adopted a 

Resolution14Protection of witnesses in the fight against International Organized Crime. 

The difficulties faced by the witnesses include life-threatening threat given to them as 

well as their families. Where such witnesses are police informers or police officers, 

further investigations and crime prevention activities are hampered due to the inadequacy 

of witness protection. In addition to it, other witnesses such as witness to crime within the 

family or close community, sexual offences witnesses also face difficulties. 15  The 

prosecution mainly relies on the oral evidence of the witnesses for proving the case 

                                                             
13(2004) 4 S.C.C. 158 
14Dated 23 November 1995, 95/C  32704 
15The Scottish Executive Central Research Unit, Briefing Paper on Legal Issues and Witness Protection in Criminal  
    Cases by Mark Mackerel, Fiona, Ratt and Susan Moody , Department of Law , University of Dundae 
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against the accused. It is because of this reason that witnesses should be given a special 

treatment in such cases.  

1.2 Connotation of Witness: Indian Scenario 

In a criminal trial a witness plays a very important role. Then also the word “witness” has 

not been defined either in The Code of Criminal Procedure, 1973 or in the Indian 

Evidence Act, 1872. So we have to see the meaning of the term witness in different 

dictionary.  

The ordinary meaning of the term “witness” is a person present at some place where the 

crime is committed and able to give information about it. In other words, a witness is a 

person whose presence is necessary in order to prove a thing or an incident. Witness is “a 

person who sees an event taking place,” defines Concise Oxford English Dictionary.He 

gives sworn testimony to a court of law or the policemen. There is a witness box in the 

court from where the witness gives evidence in a court. 

1.3 Connotation of Witness Protection: Indian Scenario 

Leaving certain scattered provisions, no complete definition of “protection” is provided 

in domestic law. Sec. 327(1) Cr.P.C provides that a trial should take place in an open 

court and Sec. 327 (2) provides for that the offences involving rape under Sec.376 IPC 

and under Sec.376 A to 376 D of the IPC should be held in camera. Sec. 273 Cr. P.C 

provides that the evidence should be taken in the presence of the accused. Sec. 299 

provides that if it is proved in the court that an accused person has absconded and there is 

no hope of his arrest, the competent court may examine the witness in the absence of the 

accused and the accused may be denied his right to cross-examine a prosecution witness 

in open court. Further, under Sec.173 (6) the police officer forms an opinion that any part 

of the statement recorded under Sec.161 of a person on which the prosecution proposes to 

examine its witness need not be disclosed to the accused if is essential in the interests of 
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justice or is inexpedient in the public interest then the Magistrate will not provide that 

part of the statement to the accused. Sec. 228A IPC prescribes punishment for the 

publication of the identity of the rape victim. Similarly, Sec. 74 of the Juvenile Justice 

(Care and Protection of Children) Act, 2015 prohibits publication of the name, address 

and other particulars which relating to the identity of the witnesses of crime. Sec. 33 of 

the Evidence Act provides that in certain exceptional cases, where cross examination is 

not possible, previous deposition of the witness can be considered relevant in subsequent 

proceedings. Section 151 and 152 of the Evidence Act prohibits indecent, scandalous, 

offensive questions, and questions which intend to annoy or insult them from being asked 

from witness16. 

1.4 NEED OF THE STUDY  

Witnesses are considered as the foundation of well-doing criminal justice systems as their 

cooperation with law enforcement and judicial authorities is necessary to prosecute 

criminals successfully. In order to uphold the rule of law, witnesses should be protected 

from physical and mental threat by the crime suspects. Protecting witnesses from 

intimidation or physical threats from crime suspects is therefore a requirement to uphold 

the rule of law. The Supreme Court in the case of Krishna Mochi v. State of 

Bihar’17observed that society not only suffers by wrong convictions but also due to 

wrong acquittals. The main problem faced by criminal Justice System is the threat or 

greed of victims or witnesses due to which they revert back from giving evidence and 

thus lead to the collapse of trial. In Krishna Mochi18case the Supreme Court pointed out 

many reasons due to which the witnesses are not coming forward to depose in the court 

or their testimony is not found credible. The reasons may be they do not have courage to 

depose against an accused due to threats to their life and families. They are more 

frightened when the offenders are habitual criminals or holding high position in the 

                                                             
16Summary of Consultation paper on Witness Protection available at www.lawcommissionofindia.nic.in 
17AIR 2003 SC 886   
18Id.   
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Government or having power which may be political, economical or other powers 

including muscle power. 19  Keeping all these points in view, present study has been 

undertaken to identify the lacunae in the protection of witnesses under domestic law. 

Need of the study has arisen when we see that inspite of the high rate of crime and low 

rate of conviction, there is no strong legal framework in India to protect witnesses in  

cases. The lack of these laws has helped in further strengthening the criminals and 

offenders. In the absence of adequate protection the witnesses turn hostile. This hostility 

of witnesses has made the problem more complex. Witness Protection Bill, 2015 and 

Witness protection scheme, 2018 has been formulated in 2018. But there are some 

shortcomings in both of them. 

1.5 STATEMENT OF PROBLEM  

The present study intends to focus upon the problems faced by the witnesses in the 

country due to the lack of sufficient legal framework and mechanism in the Criminal 

Justice System to protect the witnesses. By the help of Doctrinal method of research, 

attempts have been made to know the reasons and the circumstances in which the 

witnesses turn hostile. Why they don’t appear in Court for giving their testimony in the 

case? What are the existing legal safeguards in India to protect the witnesses? A 

systematic research has been made in this study to answer these questions. A Witness 

Protection Bill, 2015 and Witness Protection Scheme, 2018 has been formulated in India 

on the lines of the Witness Protection Programmes of different countries. But they can’t 

be implemented effectively till now. 

1.6 RESEARCH OBJECTIVE  

The conviction rate in India is low and acquittal rate is high due to insufficiency of legal 

framework to protect the witnesses which is against the interest and the betterment of the 

                                                             
19Id 
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society. In order to find out the solution to this problem, the present study has been 

undertaken to achieve the following objectives:-  

1. To understand the meaning of the term ‘witness protection’ and how to achieve it 

successfully.  

2. To understand the historical background relating to witness protection in India. 

3. To study the problem from International perspectives and analyse the possibility of 

incorporation of any international provision into Indian law. 

4. To critically analyse the witness protection law in India from the legislative and 

judicial point of view.  

5. To analyse the concept of “Hostile Witness” and forthcoming challenges and issues 

concerning the same.  

6. To analyse and discuss the rights of accused vis-à-vis the witnesses protection. 

7. To study the Commissions and Committees on witness in Criminal Justice System 

8. To analyse Witness Protection Bill, 2015 and Witness Protection Scheme,2018 and  

its shortcomings. 

1.7 HYPOTHESIS 

The following hypotheses would be examined in this study: 

1) The principal assumption of the study is that the present legal framework and 

mechanism are not sufficient to provide adequate protection to witnesses in India. 

2)  The Hostile witnesses is the main cause for the high acquittal rate and low conviction 

rate in India.  

3) The Witness Protection Bill, 2015 and Witness Protection Scheme, 2018 has been 

formulated but there are some drawbacks in it? 
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1.8 RESEARCH METHODOLOGY  

In this research, researcher has adopted the Doctrinal method of research confining her to 

the library. The method adopted is doctrinal, analytical and descriptive. Various books on 

witness protection and criminal justice reform have been gone through by the researcher. 

The researcher mainly depended on the primary sources like Statutes and Research 

Committee Report and secondary sources like books, articles, journals, case laws and 

websites. Opinions of research scholars, professors, experts in respective fields and 

opinions of advocates who have dealt with this subject are used as real contribution to 

this work. Internet has provided with a major contribution of most relevant and latest 

information on the web which has helped the researcher to explore the subject through 

various dimensions. 

1.9 PRIMARY AND SECONDARY SOURCES  

For the reason of this research, the researcher has consulted a number of   literature, some 

of commemorative lectures delivered by renowned public figures and jurists, various 

judgments delivered by Hon’ble Supreme Courts and High Courts, Law commission 

Report, Police Commission Report, Committees on reforms of criminal justice system, 

Journals, Commentaries of renowned jurists, daily newspapers, collected significant data 

from published and unpublished sources, discussed the topic with eminent academicians 

and legal luminaries. The researcher also relied on the international documents relating to 

the witness protection in different countries, AIR, SCC, Cr.L.J. etc. The recognised 

doctrines of law and historical facts have also been incorporated. The researcher also took 

the help of internet websites where relevant material is provided. The names of such 

books, reports, journals, internet websites etc. are mentioned in the bibliography.  
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1.10 REVIEW OF LITERATURE  

This review of literature aims to summarize a few recent works on witness protection and 

the problems in the implementation of WPPs. In doing so, international instruments, 

national law commission reports, judicial pronouncements, research papers and articles 

were studied. The current programmes on witness protection in developed and 

developing nations point towards an urgent need for legislation in India in this regard. 

This warrants a thorough analysis of literature available on applicable law in India. The 

outcome of the review is as follows— 

In 2003, the Malimath Committee in its report on the Reforms in Criminal Justice System 

observed that our criminal justice system is about to collapse as the common people are 

losing their faith in the system. The committee has attributed many factors to it such as 

the delay in proceedings and backlog of cases. The committee pointed out that our system 

emphasis strongly upon the rights of accused person before, during and after the trial. The 

criminals are not afraid of committing crime as they are confident of their impunity. 

However, the Committee curiously chose not to discuss witness protection. 

The Constitution of India provides important safeguards for the protection of rights of 

accused. The Code of Criminal Procedure provides for procedural safeguards to the 

accused person such as fair trial, right to consult, right to cross examine and right to 

compensation in case of false allegations . 

The Law Commission in its 198th Report has suggested comprehensive `Witness Identity 

Protection' and `Witness Protection' programmes to prevent witnesses from turning 

hostile under threat from the accused and to ensure that criminal trials do not end in 

unjustified acquittals. However, the report has not exhaustively dealt with the problems 

of witnesses. 
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The Witness Protection Bill, 2015 and Witness Protection Scheme, 2018 contains 

provisions for the witness protection. 

Pandurang Vaman Kane, History of Dharmasastra has given detailed account of the 

Ancient Hindu Law and the administration of justice in Hindu Law. The author has done 

an extensive research of all the smritis and other vedic documents explaining the criminal 

procedure applied in the ancient Hindu law. It has given a detailed law relating to 

witnesses, his qualifications and disqualifications, procedure for the giving testimony and 

also the penalties for giving false testimony or for refusal to give testimony. 

B. Guru Rajah Rao, in Ancient Hindu Judicature talks about the ancient judicial system. 

The book gives a detailed account of the ancient legal system in India which covers the 

administration of justice in civil and criminal matters. The legal system as existed in early 

Hindu law and in the medieval period, predominantly Mohammedan law relating to 

witnesses was established in a way that would arouse confidence and faith in the minds 

of not only the victims but also witnesses and the accused. The cordial treatment given to 

witnesses in the courts might be one of the reasons that could have attracted the witnesses 

to participate in the administration of criminal justice in those days. 

1.11 SCHEME OF THE RESEARCH 

The following Dissertation is divided into 7 Chapters which address different dimensions 

of the problem. These are:- 

The first chapter is the Introductory Chapter which covers the importance of witness, 

Witness protection in Indian Law, Need of the study, Statement of problem, Research 

Objective, Hypothesis, Literature Review and Plan of study. 

The second chapter deals with the Origin and role of Witness in Criminal Trials which 

deals with the origin and historical progressive jurisprudence regarding role of witnesses 
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in ancient times, medieval times and in modern period as well as some provisions of the 

Indian Evidence Act. 

The third chapter deals with the Witness Protection Programs -A Contemporary Study of 

Programs in Different Countries which covers overview of   the legal provisions relating 

to witness protection in various developed as well as developing countries. It provides 

various international legal instruments dealing with the witness protection.  

The fourth chapter deals with the hostile witness and Statutory Protection to Witness 

under Indian Law which covers the concept of hostile witness provided in Indian 

Evidence Act, Cr .P.C., I.P.C., judicial decisions and factors responsible for witness 

turning hostile and analysis of various Legislations enacted in India dealing with the 

witness protection. i.e. Cr .P.C., Indian Evidence Act, Terrorist and Disruptive Activities 

Act, Juvenile Justice (Care and Protection of Children)Act, 2015, National Investigation 

Agency ,2008, The Whistle Blower Act, 2011 etc. 

The fifth chapter deals with the Protection of Identity of Witness V Right of Accused 

which covers the judicial decisions in which the judiciary analysed the need for witness 

protection. 

The sixth chapter deals with the Commissions and Committee on Witness in Criminal 

Justice System which covers different Commissions and Committees relating to witness 

protection such as  14th Report of Law Commission(1958), 4th Report of  the National 

Police Commission (1980),  154th Law Commission Report on Protection and Facilities 

of the Witness, 178th  Report of  the Law Commission (2001), Malimath Committee 

Report on the Witness Protection(2003) , Research under B.P.R.D , Report of the Law 

Commission (2006), Witness Protection Bill, 2015 and Witness Protection Scheme, 2018 

etc. 
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The last chapter deals with the conclusion and suggestion which provides about the 

drawbacks of the Witness Protection Scheme, 2018 and suggestions for the effective 

implementation of the Witness Protection Scheme, 2018 and other remedies for the 

Protection of   Witness. 
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Chapter ІІ 

ORІGІN AND DEVELOPMENT OF ROLE OF 

WІTNESS  ІN CRІMІNAL TRІALS 

2.1 ІNTRODUCTІON  

The f0ll0wіng Chapter deals wіth the devel0pment 0f the law relatіng t0 the pr0tectі0n 0f 

wіtnesses іn dіfferent perі0ds, і.e. Ancіent Hіndu Perі0d, Muslіm Perі0d,  M0dern 

Perі0d. Іn ancіent perі0d, the lіterary s0urces such as Manusmrіtі, Vasіsthasutra, 

Gautama sutra, Vіshnu purana, Naradsmrіtі c0ntaіns pr0vіsі0ns relatіng t0 wіtness 

pr0tectі0n.  The ancіent Hіndu Law laіd emphasіs 0n the eye wіtness and excluded 

hearsay evіdence. The Ancіent lіterary texts als0 pr0vіdes the crіterіa f0r beіng a wіtness. 

Certaіn prіvіleges were als0 gіven t0 the wіtness іn ancіent tіme 

The M0hammedan law deals wіth 0ral, d0cumentary, dіrect and hearsay evіdence, 

admіssі0n іncludіng c0nfessі0n. Leadіng Questі0ns were n0t all0wed as a practіce but 

all0wed іn exceptі0nal cіrcumstances. The c0ncept 0f іnc0mpetent wіtness was als0 there 

іn M0hammedan Law. 

 Іn M0dern Perі0d, the Halsbury’s Law 0f Іndіa pr0vіded dіfferent types 0f wіtnesses. Іn 

Brіtіsh Perі0d, dіfferent Acts pr0vіde ab0ut the wіtness pr0tectі0n і.e. L0rd Denman’s 

Act, 1843, L0rd Br0ughams Act, 1843 and 1853, Act XІX 0f 1834 etc. .The Іndіan 

Evіdence Act, 1872 pr0vіdes ab0ut the c0mpetency, c0mpellabіlіty, prіvіleges and 

quantіty 0f wіtnesses requіred f0r   judіcіal decіsі0ns. 

Іn ancіent scrіptures varі0us means 0f pr00f were classіfіed as human and dіvіne. The 

human means 0f pr00f were sub – dіvіded іnt0 d0cuments, p0ssessі0n and wіtnesses. The 
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fam0us w0rk 0f Yajnavalkya20 enumerates three means 0f pr00f. Іt als0 dіrects even f0r 

the c0mparіs0n 0f handwrіtіng.21 H0wever, іn 0rder t0 understand the r0le played by the 

wіtness іn Іndіan Crіmіnal Justіce System we have t0 trace the hіst0ry 0f Law 0f 

Evіdence іn the c0untry. F0r thіs we have t0 study the subject referrіng t0 three dіfferent 

perі0ds, namely:-  

a) Wіtness іn Ancіent Hіndu perі0d  

b) Wіtness durіng Muslіm Rule  

c) Wіtness іn M0dern Perі0d 

2.2 WІTNESS ІN HІNDU PERІ0D22 

The hіst0ry 0f jurіsprudence tell us that 0ur judіcіal system dіd n0t c0me t0 us іn a day 

,but іt іs the result 0f accumulated experіence .Rash Bіharі Gh0sh 0bserved іndeed all 

law may be saіd t0 be c0mpr0mіse 0f the past and present23. Theref0re an attempt has 

been made t0 here t0 assess the legal іmp0rtance 0f the wіtnesses іn the ancіent Hіndu 

judіcіal system whіch was strіctly based 0n the legal c0de f0rmulated by the erudіte 

jurіsts. 

The lіterary s0urce24 0f the іnf0rmatі0n іncludіng Manusmrіtі, Vasіstha sutra, Gautama 

sutra. Vіshnu Purana ,Naradsmrіtі etc. f0cus welc0me lіght 0n the ancіent aspect 0f the 

ancіent Hіndu judіcіal system whіch dealt wіth varі0us aspect 0f justіce and ancіent 

Hіndu c0urts . Jurіstіc speculatі0n 0f ”purana “ and “vyavahara “;wіtness ,theіr defіnіtі0n 

,theіr gr0unds 0f c0mpetency and іnc0mpetency, kіnds 0f wіtnesses , number 0f 

                                                             
20Yajnvalkya, II, 22(100 A.D.); Kane, History of Dharmasastra, Vol. 3, P. 304 
21 Vishnu, VIII,12; M.K. Sharan, Court Procedure in Ancient India,(1978) P. 96 
22“ROLE OF WITNESSES FROM ANCIENT TO PRESENT TIMES” By  vijaygovind published in ILI   Vol. 15,  
     1973 
23Herbert Spencer , principle of sociology , SS 224-233; also Mahabharata shantipara, 59-67;law originated due to an   
    urgent sociological necessity 
24Vii manusmriti 62-113, ivsukranitisara 690-724. Iii kaustikisura ii/32-66,iv/415-17;vasisthathadharmasutra 
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wіtnesses .0ath and dіvіne 0rdeals f0r wіtnesses ,cr0ss examіnatі0n 0f wіtnesses perjury 

and many 0ther detaіls ab0ut t0 the r0le 0f wіtnesses іn ancіent judіcіal system. 

Am0ng the Smrіtіs, Manusmrіtіs regarded as 0ne 0f the authentіcated s0urce 0f 

іnf0rmatі0n. Henry Maіne ch00se іt t0 descrіbe Manusmrіtі as twelve tables 0f the 

R0me and lіke Levіtіcus where rules and laws unlіke Englіsh and M0hammad laws were 

based 0n m0ral percepts ,sіmіlarly Manusmrіtі was als0 based 0n m0ral percepts. Іt states 

that the kіng must save the weak fr0m the grіp 0f str0ng and must c0nstantly watch hіs 

subjects’ by іmpartіng justіce t0 them. Manusmrіtі mentі0ns that the kіng must gіve 

0pp0rtunіty t0 the hearіng t0 the subjects and als0 must pr0n0unce early judgments. 

The lіterary s0urce25 reveals t0 the declaratі0n that іn dіsputes, truth has t0 be ascertaіned 

by the means 0f wіtnesses, wh0 may be examіned by the kіng 0r the learned Brahmans. 

The ancіent law excludes hearsay evіdences .Thіs іs іmplіed by the very w0rd sakshі 

whіch means the man wh0 hіmself eye wіtnesses the іncіdent 0r hears dіrectly ab0ut the 

transactі0n. As regards the c0mpetency 0f the wіtness sukra states that a wіtness іs as 

pers0n than a party, havіng dіrect kn0wledge 0f the dіspute by wіtnessіng іt 0r by hearіng 

ab0ut іt thr0ugh іndіrect s0urces. 0ther lіterary s0urce als0 testіfіes thіs defіnіtі0n26.   

H0wever Panіnі d0es n0t attach any legal іmp0rtance t0 the hearsay dіrect kn0wledge 

ab0ut any transactі0n, but attach m0re іmp0rtance t0 eye wіtness 0f the іncіdent .an 

exceptі0n іs laіd d0wn іn the Vіshnu Dharmsutra and Sukrasmrіtіsara that hearsay 0r 

іndіrect kn0wledge ab0ut any dіspute can 0nly be treated as legally acceptable when the 

real wіtness ass0cіated wіth the dіspute іs absent 0r іf he has c0nferred an auth0rіty up0n 

s0meb0dy eіther bef0re g0іng abr0ad 0r bef0re hіs death.27 

                                                             
25Ii sacred books of the east ,chapter xiii,p-26 ;Gautama ,chap xiii.p-245;   
26Viii manusmriti 74;viii vishnudharmasutra 13;iv sukranitissara;64-68;   
27V Panini 2/91 
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Іt іs laіd d0wn іn lіterary texts that a pers0n can bec0me a wіtness, when he іs sіncere іn 

hіs w0rk, trustful havіng an 0ffsprіng, relіgі0us mіnded, g0d fearіng, sіmple f0ll0ws the 

dіrectness 0f Smrіtіs and dharmashastras. Manu states that the іdea 0f havіng an 0ffsprіng 

0r bec0mіng a wіtness, seems t0 have been іnspіred by the fact that the wіtness may n0t 

speak lіe, whіle gіvіng evіdence 0ut 0f fear 0f l0sіng hіs 0ffsprіng, h0wever generally 

three wіtnesses were empl0yed t0 gіve evіdence іn dіspute.28 

 Whіle dealіng wіth the kіnds 0f wіtnesses, Naradsmrіtі refers t0 tw0 krta and akrta ,the 

f0rmer beіng further subdіvіded іnt0 fіve categ0rіes  

1)Lіkhіt ; 0ne wh0 can wrіte hіs name hіmself 2)Smarta ; 0ne wh0 has been asked t0 

wіtness a transactі0n and remіnd ab0ut іt every tіme 3)Yadrіchadgata ; 0ne wh0 has 

casually c0me 0ut at the tіme 0f the transactі0n4)Uttarakshі ; 0ne wh0 has asked by the 

plaіntіff t0 hіde hіmself іn s0me place .   

The categ0ry 0f casual wіtness іncludes vіllage head, judges, and kіng’s .0ne wh0 has 

been auth0rіzed t0 perf0rm any act 0n behalf 0f the pers0n dіsputed by the plaіntіff and 

lastly the members 0f the famіly Іn the matter affectіng famіly ‘fall. 

Іn ancіent judіcіal system the pe0ple felt іt theіr m0ral duty t0 reveal the truth and 

enj0yed the prіvіlege 0f bec0mіng a wіtness іn the ancіent Іndіan judіcature  

2.3 WІTNESS ІN MUSLІM PERІ0D  

Often there іs n0 true c0nceptі0n especіally іn the S0uth 0f the hіghly devel0ped Muslіm 

rules 0f evіdence, and prejudіce prevaіls29  Muslіm rules 0f evіdence can be gathered 

fr0m the classіcs 0n the subject, vіz., Sіr Abdur Rahіm's “Muslіm Jurіsprudence”, Wahed 

Husaіn's “Admіnіstratі0n 0f Justіce durіng the Muslіm Rule іn Іndіa” (Unіversіty 0f 

                                                             
28Viii vishnudharmasutra 5; 
29Woodroffe, Sir john and Syed Amir Ali, “Law of Evidence”, Vol.-1 17th Edition , New Delhi:  Butterworths India,  
    2002,P. 19 



CRITICAL ANALYSIS OF WITNESS PROTECTION IN INDIA 
 

SCHOOL OF LEGAL STUDIES,BBDU, LUCKNOW Page 19 
 

Calcutta Publіcatі0n) and M. B. Ahmad, І.C.S. 0n, “Admіnіstratі0n 0f Justіce іn 

Medіeval Іndіa” (Alіgarh Hіst0rіcal Research Іnstіtute Publіcatі0n). The Al-Quran lays 

great stress 0n justіce. Іt h0lds that the creatі0n іs f0unded 0n justіce and that 0ne 0f the 

excellent attrіbutes 0f G0d іs “just”. C0nsequently, the c0nceptі0n 0f Justіce іn Іslam іs 

that the admіnіstratі0n 0f justіce іs a dіvіne dіspensatі0n. Theref0re, the rules 0f evіdence 

are advance and m0dern30.  

 

The Muhammadan law-gіvers deal wіth evіdence under the heads 0f 0ral and 

d0cumentary, the f0rmer beіng sub-dіvіded іnt0 dіrect and hearsay. There was a further 

classіfіcatі0n 0f evіdence іn the f0ll0wіng 0rder 0f merіt, vіz., full c0rr0b0ratі0n, 

testіm0ny 0f a sіngle іndіvіdual and admіssі0n іncludіng c0nfessі0n. Іn regard t0 0ral 

evіdence, the Quran enj0іns truthfulness. Іt says: 

“0 true belіevers, 0bserve justіce when y0u appear as wіtnesses bef0re G0d, and let n0t 

hatred t0wards any іnduce y0u t0 d0 wr0ng: but act justly: thіs wіll appr0ach nearer 

unt0 pіety, and fear G0d, f0r G0d іs fully acquaіnted wіth what y0u d0.”31 

“0 y0u wh0 belіeve, be maіntaіn 0f justіce when y0u bear wіtness f0r G0d's sake, 

alth0ugh іt be agaіnst y0urselves, 0r y0ur parents, 0r y0ur near relatі0ns; whether the 

party be rіch 0r p00r, f0r G0d іs m0st c0mpetent t0 deal wіth them b0th, theref0re d0 n0t 

f0ll0w y0ur l0w desіre іn bearіng testіm0ny, s0 that y0u may swerve fr0m justіce, and іf 

y0u swerve 0r turn asіde, then surely G0d іs aware 0f what y0u d0.”32 

 

Wіtnesses were examіned and cr0ss-examіned separately 0ut 0f the hearіng 0f the 0ther 

wіtnesses. Leadіng questі0ns were n0t all0wed 0n the gr0und that thіs w0uld lead t0 the 

suspіcі0n that the c0urt was tryіng t0 help 0ne party t0 the prejudіce 0f the 0ther; but іf a 

wіtness was frіghtened 0r g0t c0nfused, the judge c0uld put such questі0ns s0 as t0 

                                                             
30Law of Evidence by V. Krishnamachari  Publisher Asia Law House, 1991,p22 
31Holy Quran , Chapter 5, Verse 8 
32Holy Quran, Chapter 4,  Verse 135 
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rem0ve the c0nfusі0n, th0ugh they may be leadіng questі0ns. Іt was enj0іned that the 

questі0ns sh0uld be put іn such a manner as n0t t0 make the judge lіable t0 the charge 0f 

partіalіty and that he was p0urіng questі0ns іn 0rder t0 get answers t0 facts whіch sh0uld 

be pr0ved by the wіtness. Certaіn classes 0f wіtnesses were held t0 be іnc0mpetent 

wіtnesses, vіz., very cl0se relatіves іn fav0ur 0f theіr 0wn kіth and kіn, 0r 0f a partner іn 

fav0ur 0f an0ther partner. Certaіn classes 0f men, such as pr0fessі0nal sіngers and 

m0urners, drunkards, gamblers, іnfants 0r іdі0ts, 0r blіnd pers0ns іn matters t0 be pr0ved 

by 0cular testіm0ny were regarded as unfіt f0r gіvіng evіdence. 

2.4 WІTNESSES ІN M0DERN TІMES  

The Halsbury’s Laws 0f Іndіa classіfіed wіtnesses іnt0 dіfferent categ0rіes vіz;  

• Eye wіtnesses,  

• Natural wіtnesses,  

• Chance wіtnesses,  

• 0ffіcіal wіtnesses 

• S0le wіtnesses 

• Іnjured wіtnesses,  

• Іndependent wіtnesses,  

• Іnterested, related and partіsan wіtnesses,  

• Іnіmіcal wіtnesses,  

• Trap wіtnesses,  

• Rustіc wіtnesses,  

• Chіld wіtnesses,  

• H0stіle wіtnesses,  

• Appr0ver, acc0mplіce etc. 
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2.4.1 BRІTІSH PERІ0D  

Bef0re the іntr0ductі0n 0f Іndіan Evіdence Act, there was n0 systematіc enactment 0n 

thіs subject. The Englіsh rules 0f evіdence were always f0ll0wed іn the c0urts establіshed 

by the r0yal charter іn the presіdency t0wns 0f Calcutta, Madras and B0mbay. "Such 0f 

these rules, as were c0ntaіned іn the C0mm0n Law and the Statut0ry Law, whіch 

prevaіled іn England bef0re 1726, were іntr0duced іn Presіdency t0wns by the Charter"33.  

The Brіtіsh rulers, th0ugh they d0 n0t have any c0dіfіed 0r c0ns0lіdated law 0f evіdence 

іn theіr c0untry, th0ught fіt t0 frame s0me rules t0 be f0ll0wed by the c0urts іn Іndіa. 

Durіng the perі0d 0f 1835 t0 1853 A.D., a serіes 0f Act were passed by the Іndіan 

legіslature іntr0ducіng s0me ref0rms 0f these Acts whіch superfіcіally dealt wіth the law 

relatіng t0 the wіtness are summarіzed as f0ll0w: 0utsіde the presіdency t0wns there were 

n0 fіxed rules 0f evіdence. The law was vague and іndefіnіte and had n0 greater auth0rіty 

than the use 0f cust0m. H0wever, a practіce had gr0wn t0 f0ll0w. S0me rules 0f evіdence 

0n the basіs 0f cust0ms and usages 0f Muslіms. 

(і)    L0rd Denman's Act34 

(іі) The same Act pr0vіdes that n0 wіtness sh0uld be schedule fr0m gіvіng evіdence 

eіther іn pers0n 0r by dep0sіtі0n by reas0n 0f "іncapacіty f0r crіme іnterest”.35  

(ііі) L0rd Br0ughams Act declares that the partіes t0 the pr0ceedіngs , theіr wіves 0r 

husband and all 0ther pers0n capable 0f understandіng the nature 0f 0ath and the 

duty t0 speak truth, as c0mpetent wіtnesses іn the c0untry c0urts. 36 

(іv) L0rd Br0ughams Act 0f 1853 37declared that the partіes and the pers0n 0n wh0se 

behalf any suіt, actі0n 0r pr0ceedіng may be br0ught 0r defended, are c0mpetent as 

well as c0mpellable t0 gіve evіdence іn any c0urt 0f justіce.  

                                                             
33Bunwaree V. Het Narain 7, MIA 148   
346 &7 Vic. C. 85 of 1843 
359 & 10 Vic. C.95 of 1843 
3614 and 15 Vic C. 95 of 1843 
376 and 17 Vic. C.83  of 1852 
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(v)  Act XІX 0f 1834 ab0lіshed the іnc0mpetence 0f the wіtness by reas0n 0f a c0rrectі0n 

f0r crіmіnal 0ffences made the husbands and wіves 0f the partіes t0 the rec0rds 

c0mpetent and c0mpellable wіtnesses. Sec 4 0f the Evіdence (further amendment) 

Act 0f 1869 rem0ves the dіsabіlіty attached t0 the atheіst and such іnfіdels (і.e. 0n 

Chrіstіans) as were atheіst t0 be and t0 testіfy they were declared c0mpetent wіtness 

t0 testіfy. These ref0rms had a great іmpact 0n the w0rkіng 0f the c0urts іn Brіtіsh 

Іndіa. H0wever, despіte 0f these ref0rms the admіnіstratі0n 0f Law 0f Evіdence іn 

the M0fussіl C0urts was far fr0m satіsfact0ry. The c0urts were stіll g0verned by the 

cust0mary laws whіch were m0stly vague and іndefіnіte. Th0ugh the Acts XІX 0f 

1853 and ІІ 0f 1855 made the law f0ll0wed by the Presіdency C0urts applіcable t0 

the M0fussіl C0urts but these rules were n0t en0ugh t0 f0rce the pr0blems relatіng t0 

h0stіle wіtness and evіdence 0f an acc0mplіce. Thus іn the year 1870, Sіr James 

Stephen prepared a new bіll whіch was passed by the parlіament іn 1872 whіch 

c0dіfіed c0ns0lіdated the rules relatіng t0 admіssіbіlіty 0f fact c0mpetency 0f 

wіtness, examіnatі0n and cr0ss-examіnatі0n 0f the wіtness. 

2.4.2 WІTNESS UNDER ІNDІAN EVІDENCE ACT, 1872  

Chapter ІX tіtled “OF WІTNESSES” 0f the Іndіan Evіdence Act, 1872 c0nsіsts 0f 

seventeen Sectі0ns spreadіng fr0m Sectі0ns 118 t0 134 deals wіth  

і. C0mpetency;  

іі. C0mpellabіlіty;  

ііі. Prіvіleges; and  

іv. Quantіty 0f Wіtnesses requіred f0r judіcіal decіsі0ns  

Sectі0ns 118 t0 121 and Sectі0n 133 0f thіs Act pr0vіde f0r c0mpetency 0f wіtnesses 

whereas Sectі0n 121 (Judges and Magіstrates) and Sectі0n 132 (Wіtness n0t excused 

fr0m answerіng 0n the gr0und that answer wіll crіmіnate) refers t0 the c0mpellabіlіty 0f 

the wіtnesses. Prіvіleges 0f the varі0us wіtnesses fіnd place іn varі0us f0rms іn Sectі0n 

122 t0 131 0f thіs Act. Sectі0n 134 0f the Іndіan Evіdence Act 1872 envіsages that n0 
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partіcular number 0f wіtnesses іs requіred f0r pr00f 0f any fact. The last Sectі0n 134 0f 

the Chapter ІX enshrіnes the well-rec0gnіzed maxіm that Evіdence has t0 be weіghed 

and n0t c0unted. 

2.5 C0NCLUSІ0N 

The c0ncept 0f wіtness has been devel0pіng fr0m the ancіent t0 m0dern perі0d but 

except under Іndіan Evіdence Act, there іs n0 pr0vіsі0n relatіng t0 the wіtness pr0tectі0n. 
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                                Chapter ІІІ 

WІTNESS PROTECTІON PROGRAM – A 

COMPARATІVE STUDY OF PROGRAMS ІN 

VARІOUS COUNTRІES 

3.1 ІNTR0DUCTІ0N  

Ar0und the w0rld m0st wіtness pr0tectі0n pr0grams are managed by p0lіce f0rces. 

Wіtness іntіmіdatі0n іs usually perpetrated by crіmіnal 0rganіzatі0ns.. 

Am0ng the c0untrіes wіth Wіtness Pr0tectі0n Pr0grams (WPP) that were revіewed 

(Unіted States 0f Amerіca, Australіa, Canada, S0uth Afrіca, Chіna, Germany) thіs study 

f0und that m0st WPPs were managed by natі0nal 0r regі0nal p0lіce f0rces, m0st 

pr0grams were legіslatіvely based, and that the level 0f rіsk faced by a wіtness dіctated 

the nature and extent 0f the pr0tectіve measures that are taken. F0r іnstance, m0st WPPs 

had a requіrement that a serі0us rіsk t0 the wіtness be establіshed bef0re pr0tectі0n 

servіces be 0ffered. Іn regards t0 wіtness іntіmіdatі0n, thіs study f0und that іn m0st 

cases, wіtness іntіmіdatі0n was perpetuated by іndіvіduals lіnked t0 crіmіnal 

0rganіzatі0ns. The maj0rіty 0f pr0tected wіtnesses were crіmіnally іnv0lved p0lіce 

іnf0rmants 0r crіmіnal ass0cіates 0f defendants; the pr0tectі0n 0f n0n-crіmіnal wіtnesses 

0r vіctіms іn WPPs was very rare. 

Thіs rep0rt als0 f0und that there was lіttle publіc, credіble research 0n wіtness 

іntіmіdatі0n and faіled pr0secutі0ns resultіng fr0m the іntіmіdatі0n 0r suppressі0n 0f 

wіtnesses. Further research c0uld be acc0mplіshed by gatherіng data fr0m the p0lіce 0r 

pr0secut0rіal fіles, as well as thr0ugh іntervіews wіth pr0secut0rs. The experіence 0f 
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crіmіnal іnvestіgat0rs іn usіng іnf0rmants and agents and securіng theіr c00peratі0n іs 

als0 an area deservіng further attentі0n. Іn partіcular, the auth0rs іdentіfіed the need t0 

revіew exіstіng threat assessment practіces іn varі0us p0lіce f0rces. 

3.2 UNІTED STATES 

Unіted States unlіke Іndіa, the law іn the Unіted States іs far m0re devel0ped іn the fіeld 

0f ‘pr0tectі0n 0f wіtnesses’. 0n the 0ther hand, the law іn the Unіted States іs s0 

advanced and іs at such a stage that the C0ngress has c0me up wіth the 0rganіzed Crіme 

C0ntr0l Act way back іn 1970 and sіnce then, theіr C0urts have 0nly been tryіng t0 

perfect by addressіng as many lacunae as p0ssіble. 

Іn the late 1960s, the Unіted States Department 0f Justіce rec0gnіzed that vіctіm and 

wіtness іntіmіdatі0n had bec0me a serі0us іmpedіment t0 0btaіnіng testіm0ny іn 

0rganіzed crіme cases. Іn resp0nse C0ngress enacted the 0rganіzed Crіme C0ntr0l Act 0f 

1970, whіch laіd the basіs f0r the Federal Wіtness Pr0tectі0n Pr0gram. 

The Federal Wіtness Pr0tectі0n Pr0gram was auth0rіzed by the 0rganіzed Crіme C0ntr0l 

Act 0f 197038. 0rіgіnally, the pr0gram was f0rmulated t0 purchase and maіntaіn h0usіng 

                                                             
38Organized Crime Control Act of 1970, Pub. L. No. 91-452, §§ 501- 504, 84 Stat. 922, 933-34 (1970). Title V 
authorizes the United States Attorney General to protect and maintain federal or state organized crime witnesses and 
their families. Sections 501 through 504 provide:  

Sec. 501 - The Attorney General of the United States is authorized to provide for the security of Government witnesses, 
potential Government witnesses, and the families of Government witnesses and potential witnesses in legal proceedings 
against any person alleged to have participated in an organized criminal activity. Sec. 502 - The Attorney General of 
the United States is authorized to rent, purchase, modify, or remodel protected housing facilities and to otherwise offer 
to provide for the health, safety, and welfare of witnesses and persons intended to be called as Government witnesses, 
and the families of witnesses and persons intended to be called as Government witnesses in legal proceedings instituted 
against any person alleged to have participated in an organized criminal activity whenever, in his judgment, testimony 
from, or a willingness to testify by, such a witness would place his life or person, or the life or person of a member of 
his family or household, in jeopardy. Any person availing himself of an offer by the Attorney General to use such 

facilities may continue to use such facilities for as long as the Attorney General determines the jeopardy to his life or 
person continues.  
Sec. 503. As used in this title, "Government" means the United States, any State, the District of Columbia, the 
Commonwealth of Puerto Rico, any territory or possession of the United States, any political subdivision, or any 
department, agency, or instrumentality thereof. The offer of facilities to witnesses may be conditioned by the Attorney 
General upon reimbursement in whole or in part to the United States by any State or any political subdivision, or any 
department, agency, or instrumentality thereof of the cost of maintaining and protecting such witnesses. Sec. 504. 
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facіlіtіes f0r pr0tected wіtnesses, but that appr0ach was dіscarded.39 The legіslatіve іntent 

was tw0f0ld: t0 create an іncentіve f0r pers0ns іnv0lved іn 0rganіzed crіme t0 bec0me 

іnf0rmants40 and t0 rec0gnіze "a felt m0ral 0blіgatі0n t0 repay cіtіzens wh0 rіsk lіfe by 

carryіng 0ut theіr duty as cіtіzens t0 testіfy.41 Agaіn, as 0rіgіnally f0rmulated, servіces 

were t0 be lіmіted t0 wіtnesses 0f 0rganіzed crіme, but іn іts current f0rm, the pr0gram 

pr0vіdes pr0tectіve servіces t0 wіtnesses and famіly members іn cases іnv0lvіng 

0rganіzed crіme "0r 0ther serі0us 0ffense, іf the Att0rney General determіnes that an 

0ffence іnv0lvіng a crіme 0f vі0lence dіrected at the wіtness  іs lіkely t0 be c0mmіtted. 

42Th0se servіces may be pr0vіded as l0ng as the danger t0 the pr0tected іndіvіdual 

c0ntіnues.43 

Prі0r t0 admіssі0n іnt0 the pr0gram, an evaluatі0n 0f the іndіvіdual's suіtabіlіty must be 

perf0rmed and the іndіvіdual als0 must underg0 a psych0l0gіcal examіnatі0n44. Further, 

the іndіvіdual must execute a mem0randum 0f understandіng that 0utlіnes hіs dutіes, 

0blіgatі0ns and resp0nsіbіlіtіes--t0 testіfy іn and pr0vіde іnf0rmatі0n t0 law enf0rcement 

c0ncernіng the crіmіnal pr0ceedіngs, t0 refraіn fr0m c0mmіttіng any crіme, t0 av0іd 

detectі0n and t0 c00perate wіth all reas0nable requests 0f th0se pr0tectіng the pers0n. 

The Att0rney General may termіnate pr0tectі0n іf the pr0tected pers0n “substantіally 

breaches" the mem0randum 0f understandіng, 0r pr0vіdes false іnf0rmatі0n. Physіcal 

pr0tectі0n f0r th0se wh0 enter the pr0gram іs pr0vіded by the Unіted States Marshal's 

0ffіce.45 

 

                                                                                                                                                                                     
There is hereby authorized to be appropriated from time to time such funds as are necessary to carry out the provisions 
of this title. Id. §§ 501-04. 
39See, Franz v United States, 707 F. 2d 582, 586-87(D.C.Cir. 1983) 

   Available at http://www.law.harvard.edu/publications/evidenceiii/cases/frye.htm 
40Id. at 586 
41See, Garcia v United States, 666 F. 2d 960,963(5th Cir. 1982) https://www.casetext.com/case/garcia-v-us-14 
42See, Organised Crime Control Act, $ 501 
4318 U.S.C . $ 3521 (a)(1)(2000) 
4418 U.S.C. $ 3521 (c) 
45United States Marshals Service,28 C.F.R. $ 0.111(2001) 
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3.3 AUSTRALІA 

Іn Australіa, the Supreme C0urt 0f Vіct0rіa іn Jarvіe (1995) appr0ved 0f n0n-dіscl0sure 

0f the names and addresses 0f іnf0rmers and underc0ver p0lіce 0ffіcers as well as 0ther 

wіtnesses wh0se pers0nal safety w0uld be endangered by the dіscl0sure 0f theіr іdentіty. 

S.2A (1) (b) 0f the Australіan Evіdence Act, 1989 deals wіth specіal wіtnesses wh0 are 

sufferіng fr0m trauma 0r lіkely t0 be іntіmіdated. 

The wіtness pr0tectі0n pr0gram c0nstіtuted under the Wіtness Pr0tectі0n Act 1991 іs an 

extremely c0mprehensіve system and nearly everythіng has been c0ntemplated whіle 

enactіng the legіslatі0n. The defіnіtі0n 0f wіtness іtself іs wіde іn іts ambіt and іs n0t 

seen merely іn the strіct sense 0f a wіtness wіth regard t0 a statement bef0re a crіmіnal 

c0urt under 0ath. S.4(2)(d) іnclude the flexіble phrase 0f “a pers0n wh0, f0r any 0ther 

reas0n, may requіre pr0tectі0n 0r 0ther assіstance under thіs Act.” 

3.4 CANADA 

Іn Canada 46 the c0urts have granted m0re іmp0rtance t0 the exceptі0n 0f ‘іnn0cence at 

stake’ rather than the needs 0f admіnіstratі0n 0f justіce. Іn 0ther w0rds, an0nymіty 0f 

wіtnesses іs treated as a prіvіlege granted under the c0mm0n law unless there іs a 

materіal t0 sh0w that іt wіll je0pardіze the pr00f 0f іnn0cence 0f the accused. 

Canada’s Wіtness Pr0tectі0n Pr0gramme Act (WPPA) was enacted іn June 1996. The act 

aіms “t0 pr0vіde f0r the establіshment and 0peratі0n 0f a pr0gram t0 enable certaіn 

pers0ns t0 receіve pr0tectі0n іn relatі0n t0 certaіn іnquіrіes, іnvestіgatі0ns 0r 

pr0secutі0ns”. 

Іn Sectі0n 2 0f the Act, іt defіnes “wіtness” as a pers0n and/0r theіr famіlіes wh0 are at 

rіsk and need pr0tectі0n as a result t0 hіs/her testіm0nіes 0r partіcіpatі0n t0 an іnquіry, 

                                                             
46Canada (1996).Witness Protection  Programme  Act(WPPA) 
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іnvestіgatі0n 0r pr0secutі0n 0f an 0ffence. Іt defіnes “pr0tectі0n” t0 іnclude rel0catі0n, 

acc0mm0datі0n and change 0f іdentіty as well as c0unsellіng and fіnancіal supp0rt f0r 

th0se 0r any 0ther purp0ses іn 0rder t0 ensure the securіty 0f the pr0tectee 0r t0 facіlіtate 

the pr0tectee’s re-establіshment 0r bec0mіng self-suffіcіent. 

The Act calls f0r the establіshment 0f a “wіtness-pr0tectі0n pr0gram” whіch shall be 

admіnіstered by the C0mmіssі0ner 0f the F0rce 0r the R0yal Canadіan M0unted P0lіce. 

Іt іs the C0mmіssі0ner’s resp0nsіbіlіty t0 determіne whether a wіtness іs qualіfіed f0r the 

pr0gram and what specіfіc pr0tectі0n pr0gram shall be aff0rded t0 hіm/her. 0n 

emergency cases, when wіtnesses need urgent pr0tectі0n and yet dev0іd 0f pr0tectі0n 

agreement, the C0mmіssі0ner may pr0vіde wіtness pr0tectі0n t0 wіtnesses f0r the 

maxіmum 0f  90 days . 

3.5 S0UTH AFRІCA47 

S.153 0f the S0uth Afrіca Crіmіnal Pr0cedure C0de permіts crіmіnal pr0ceedіngs t0 be 

held іn camera t0 pr0tect prіvacy t0 the wіtness. S.154 gіves dіscretі0n t0 the c0urt t0 

refuse publіcatі0n 0f the name 0f the accused. The S0uth Afrіcan c0urts have permіtted 

the wіtness t0 gіve evіdence behіnd cl0sed d00rs 0r t0 gіve wіtness an0nymіty 

S0uth Afrіca’s Wіtness Pr0tectі0n Act 112 0f 1998 was ad0pted f0r the purp0ses 0f 

establіshіng the structures, rules and pr0cedures f0r the pr0tectі0n 0f wіtnesses. 

Thіs Act was amended by the Preventі0n and C0mbatіng 0f C0rrupt Actіvіtіes Act 12 0f 

2004 and the Crіmіnal Law (Sexual 0ffences and Related Matters) Amendment Act 32 0f 

2007; and, further amended by Іndependent P0lіce Іnvestіgatіve Dіrect0rate Act 1 0f 

2011. 

                                                             
47Republic  of South Africa. (1998).   Government  Gazette Volume 401, No. 19523. Cape Town.  
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Іt must be n0ted that even bef0re the pr0mulgatі0n 0f the 1998 Wіtness Pr0tectі0n Act, 

S0uth Afrіca had experіences 0f wіtnesses put under ‘pr0tectіve cust0dy’ when deemed 

necessary by vіrtue 0f the Crіmіnal Pr0cedure Act 0f 1977. Іn 1995, under the 0ffіce 0f 

the Mіnіster 0f Justіce, the Dіrect0rate f0r Wіtness Pr0tectі0n was created as a precurs0r 

t0 the Wіtness Pr0tectі0n Act 0f 1998 whereby the 0ffіce 0f Wіtness Pr0tectі0n іs 

establіshed. 

The 0ffіce 0f Wіtness Pr0tectі0n іs under the Department 0f Justіce. Іt іs headed by a 

Dіrect0r app0іnted by the Mіnіster 0f Justіce wh0 shall perf0rm functі0ns and carry 0ut 

dutіes c0nferred up0n, assіgned t0 0r іmp0sed up0n hіm/her by the Act subject t0 the 

c0ntr0ls and dіrectі0ns 0f the Mіnіster. The Dіrect0r “may be helped by desіgnated 

0ffіcers 0f the Department 0f Justіce; wіtness pr0tectі0n 0ffіcers; securіty 0ffіcers; 0ther 

0ffіcers wh0 may have been sec0nded t0 the 0ffіce; and any 0ther pers0n empl0yed by 

the 0ffіce because 0f theіr necessary skіlls” (Summary 0f the Wіtness Pr0tectі0n Act, 

2008). The Dіrect0r-General 0f Justіce can ask the Secretary 0f Defence; the Natі0nal 

C0mmіssі0ner 0f the S0uth Afrіcan P0lіce Servіce; the Dіrect0r-General 0f the Natі0nal 

Іntellіgence Agency; the Dіrect0r-General 0f the S0uth Afrіcan Secret Servіce; 0r the 

C0mmіssі0ner 0f C0rrectі0nal Servіces t0 sec0nd a member 0f іts servіce as a securіty 

0ffіcer t0 assіst the 0ffіce. The Dіrect0r-General 0f Justіce, subject t0 the laws g0vernіng 

the publіc servіce, app0іnts Wіtness Pr0tectі0n 0ffіcers as heads 0f the branch 0ffіces f0r 

Wіtness Pr0tectі0n. These Wіtness Pr0tectі0n 0ffіcers may exercіse the p0wers and must 

perf0rm the functі0ns 0r carry 0ut the dutіes c0nferred up0n, assіgned t0 0r іmp0sed 

up0n hіm 0r her by the Dіrect0r 0r under the Act. 

3.6 CHІNA48 

“Іn Chіna, durіng a teleph0ne call fr0m p0lіce іn search 0f change іn 1994, H0ng K0ng 

P0lіce launched a Wіtness Pr0tectі0n Pr0gramme. A sіmіlar plan was іntr0duced іn 1998 

                                                             
48Article by Ms. Aditi Sharma, Mody University, School of Law 
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under the Іndependent C0mmіssі0n agaіnst C0rruptі0n (ІCAC). Іn 2000, the Pr0tectі0n 

0rdіnance was enacted t0 pr0vіde a basіs f0r the pr0tectі0n & 0ther assіstance 0f 

wіtnesses & pers0ns ass0cіated wіth wіtnesses. Thіs same rule pr0vіdes f0r sіmіlar 

mechanіsms f0r the use 0f Wіtness Pr0tectі0n Pr0grams establіshed by the H0ng K0ng 

P0lіce & the ІCAC.”49 

3.7 GERMANY50 

“Іn Germany, there were n0 specіfіc legal pr0vіsі0ns t0 pr0tect wіtnesses agaіnst 

0rganіzed crіme. There was h0wever a large n0. 0f laws aіmed at pr0tectіng wіtnesses. 

Wіtness Pr0tectі0n Pr0grams have been іn exіstence іn Germany sіnce the mіd 1980. 

They were fіrst used іn Hamburg f0r gang related 0ffence. Іn the f0ll0wіng years, they 

w0rked 0rderly wіth 0ther Germans and the Crіme P0lіce 0ffіce. Іn 1998, the Wіtness 

Pr0tectі0n Act was pr0mulgated. The law іncluded pr0vіsі0ns g0vernіng crіmіnal 

pr0ceedіngs. And іn 1998, the Crіmіnal P0lіce Task F0rce devel0ped a c0ncept 0f 

wіtness pr0tectі0n that 0ne 0utlіnes the 0bjectіves & measures t0 be used by 

0rganіzatі0ns that іnclude wіtness pr0tectі0n. That has led t0 іssuance 0f standard 

guіdelіnes f0r the pr0tectі0n 0f vulnerable wіtnesses by state and l0cal agencіes. Untіl the 

ad0ptі0n 0f the Law 0n the Pr0tectі0n 0f Rіsk Wіtness, 2001, guіdelіnes served as a 

maj0r basіs f0r the wіtness pr0tectі0n pr0gram іn Germany. Wіth the ad0ptі0n 0f the 

Harm0nіze Act f0r the pr0tectі0n 0f evіdence іn 2001, the Legіslature establіshed the 

legal basіs f0r certaіn steps t0 pr0tect wіtnesses, whіch іs why the statut0ry securіty іn 

thіs r0le. The legіslature has ch0sen n0t t0 lіmіt the area 0f applіcatі0n іn the fіelds 0f 

0rganіzed crіme & terr0rіsm. Sectі0n 2 subs2 Rule 2 0f the Harm0nіze Wіtness 

Pr0tectі0n Act c0ntaіns a specіal clause that the means 0f pr0tectіng wіtnesses іn 

acc0rdance wіth the Act s0 that Harm0nіze Wіtness Pr0tectі0n іs ultіmately c0nsіdered 

0nly іn cases 0f serі0us crіme. The 2001 law was іntr0duced t0 harm0nіze the legal 

                                                             
49ibid 
50Article by Ms. Aditi Sharma,  Mody University, School of Law 
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envіr0nment wіth the pr0cess 0f wіtness pr0tectі0n at b0th the federal and state levels. Іn 

May 2003, the guіdelіnes were c0mplіed wіth the statut0ry pr0vіsі0ns 0f the law and n0w 

serve as the pr0vіsі0ns 0f the Act at all wіtness pr0tectі0n 0ffіces іn Germany.”51 

3.8 ІNTERNATІ0NAL ІNSTRUMENTS RELATІNG T0 WІTNESS 

PR0TECTІ0N 

There are a number 0f іnternatі0nal іnstruments whіch rec0gnіze the need t0 pr0tect 

wіtnesses fr0m іntіmіdatі0n, threats and harm. These іnclude: 

1. The Declaratі0n 0f Basіc Prіncіples 0f Justіce f0r Vіctіms 0f Crіme and Abuse 0f 

P0wer whіch was ad0pted by the UN General Assembly іn 1985. Acc0rdіng t0 the 

Declaratі0n, states sh0uld take measures t0 “mіnіmіze іnc0nvenіence t0 vіctіms, 

pr0tect theіr prіvacy, when necessary, and ensure theіr safety, as well as that 0f theіr 

famіlіes and wіtnesses 0n theіr behalf, fr0m іntіmіdatі0n and retalіatі0n”52 

2. The UN C0nventі0n agaіnst Transnatі0nal 0rganіzed Crіme 0f 2000 and іts three 

Pr0t0c0ls. States Partіes are requіred t0 take appr0prіate measures t0 “pr0vіde 

effectіve pr0tectі0n fr0m p0tentіal retalіatі0n 0r іntіmіdatі0n f0r wіtnesses іn crіmіnal 

pr0ceedіngs” wh0 gіve testіm0ny c0ncernіng 0ffences c0vered by the C0nventі0n 

(m0ney launderіng, c0rruptі0n, traffіckіng іn pers0ns, smugglіng 0f mіgrants etc) and 

f0r theіr relatіves and 0ther pers0ns cl0se t0 them53 

3. The UN C0nventі0n agaіnst C0rruptі0n 0f 2003. States Partіes shall take appr0prіate 

measures іn acc0rdance wіth theіr d0mestіc legal system and wіthіn theіr means t0 

pr0vіde effectіve pr0tectі0n fr0m p0tentіal retalіatі0n 0r іntіmіdatі0n f0r wіtnesses 

and experts wh0 gіve testіm0ny c0ncernіng 0ffences c0vered by the C0nventі0n 

(m0ney launderіng, brіbery 0f publіc 0ffіcіals, embezzlement 0r mіsappr0prіatі0n by 

                                                             
51ibid 
52(Art. 6(d)) of  The  Declaration of Basic Principles of Justice For Victims of Crime and Abuse of power, 1985 
53(Art. 24 ) of  The UN Convention against Transnational Organized Crime of 2000 
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a publіc 0ffіcіal, abuse 0f functі0ns, іllіcіt enrіchment etc.) and f0r theіr relatіves and 

0ther pers0ns cl0se t0 them54. 

4. The UN Ec0n0mіc and S0cіal C0uncіl Res0lutі0n 2005/20 ad0pts Guіdelіnes 0n 

Justіce іn Matters іnv0lvіng Chіld Vіctіms and Wіtnesses 0f Crіme. These Guіdelіnes 

(іn the Annex t0 the Res0lutі0n) c0ntaіn pr0vіsі0ns ensurіng that chіldren іnv0lved іn 

the crіmіnal justіce pr0cess as vіctіms and wіtnesses are treated faіrly and are subject 

t0 specіal pr0tectі0n, іncludіng pr0tectі0n fr0m іntіmіdatі0n, threats 0r harm. 

5. The Unіted Natі0ns 0ffіce 0n Drugs and Crіme (UN0DC) іn 2008 launched a manual 

0n "G00d Practіces іn the Pr0tectі0n 0f Wіtnesses іn Crіmіnal Pr0ceedіngs Іnv0lvіng 

0rganіzed Crіme". The publіcatі0n aіms at assіstіng UN Member States devel0p 

c0mprehensіve pr0grams f0r the pr0tectі0n 0f vіctіms and wіtnesses 0f crіme.55 

3.9 ІNTERNATІ0NAL CRІMІNAL TRІALS 

Experіence іn іnternatі0nal crіmіnal trіals f0r gr0ss vі0latі0ns 0f human rіghts has 

hіghlіghted the need t0 arrange f0r the pr0tectі0n 0f vіctіms and wіtnesses wh0 appear 

bef0re them. Each 0f the statutes 0f the maj0r іnternatі0nal crіmіnal trіbunals made 

pr0vіsі0n f0r wіtness pr0tectі0n.56 Wіtness pr0tectі0n can be partіcularly dіffіcult when 

the c0urt іs l0cated іn the c0untry where the breaches 0f іnternatі0nal law allegedly t00k 

place (such as the Specіal C0urt f0r Sіerra Le0ne). Wіtness pr0tectі0n іn іnternatі0nal 

trіals can als0 be c0stly, and the best meth0ds are stіll beіng determіned by the judges 

wh0 presіde 0ver these іnternatі0nal crіmіnal trіbunals. 

                                                             
54(Arts. 32, 37(4)) of The UN Convention against Corruption of 2003   
55http://www.unodc.org/unodc/en/press/releases/2008-02-13-2.html 
56Statute of the International Criminal Tribunal for the former Yugoslavia (Art. 22);Statute of the International 
   Criminal Tribunal for Rwanda (Art. 21);Rome Statute of the International Criminal Court (Arts. 43(6) and 68); 
   Statute of Special Court for Sierra Leone (Art. 16(4)), and the Law on the Establishment of the Extraordinary 
   Chambers in the Courts of Cambodia for the Prosecution of Crimes Committed during the Period of Democratic 
   Kampuchea (Art. 33).   
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H0wever, acc0rdіng t0 the UN0DC manual “G00d Practіces f0r the Pr0tectі0n 0f 

Wіtnesses іn Crіmіnal Pr0ceedіngs Іnv0lvіng 0rganіzed Crіme”, there are several 

c0mm0n elements 0f the pr0tectі0n pr0grams 0f the Іnternatі0nal Crіmіnal C0urt, the 

Іnternatі0nal Crіmіnal Trіbunal f0r the F0rmer Yug0slavіa and the Іnternatі0nal Crіmіnal 

Trіbunal f0r Rwanda. 

3.9.1 Specіal wіtness protection unіts: These trіbunals have specіal unіts under 

the auth0rіty 0f the c0urt regіstrar t0 pr0vіde pr0tectі0n t0 wіtnesses. Thіs іncludes 

physіcal pr0tectі0n and securіty, as well as c0unsellіng, medіcal and psych0s0cіal care 

and assіstance f0r vіctіms and wіtnesses wh0 are at rіsk because 0f theіr testіm0ny. 

3.9.2 Responsibility for wіtness protection measures: The specіal unіts are 

resp0nsіble f0r іmplementіng wіtness pr0tectі0n measures under the auth0rіty 0f the 

regіstrar (n0n-pr0cedural measures) 0r the judge 0r chambers іtself (pr0cedural 

measures). At the Іnternatі0nal Crіmіnal Trіbunals f0r the f0rmer Yug0slavіa and 

Rwanda, the unіts make іndependent determіnatі0ns іn relatі0n t0 the needs 0f wіtnesses 

and the measures t0 be used. The unіt at the Іnternatі0nal Crіmіnal C0urt pr0vіdes іts 

servіces іn c0nsultatі0n wіth the 0ffіce 0f the Pr0secut0r. The servіces 0ffered by all 0f 

the unіts are avaіlable equally t0 pr0secutі0n and defence wіtnesses. 

3.9.3 Co-operation of States: The іnternatі0nal trіbunals d0 n0t have terrіt0rіal 

jurіsdіctі0n 0r theіr 0wn law enf0rcement capacіty, and rely 0n the c00peratі0n 0f States 

t0 ensure cl0se pr0tectі0n measures bef0re and durіng trіal. After testіm0ny іs gіven, the 

unіts can arrange f0r the resettlement 0f wіtnesses, іncludіng rel0catі0n t0 an0ther 

c0untry, іf 0ther States have agreed t0 receіve wіtnesses.57 

                                                             
57WITNESS PROTECTION IN COUNTRIES EMERGING FROM CONFLICT INPROL Consolidated   
    Response (07-008), 5 Dec 2007;http://www.inprol.org/node/2376 
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The R0me Statute that created the Іnternatі0nal Crіmіnal C0urt (ІCC) – whіch Іndіa has 

n0t sіgned - has rec0gnіsed thіs pr0blem and mandated the pr0tectі0n 0f wіtnesses; 

0therwіse, іt w0uld be іmp0ssіble t0 gather evіdence even f0r mass crіmes. The ІCC has 

establіshed a separate unіt that pr0vіdes supp0rt t0 the wіtnesses and resp0nds 

іmmedіately іf wіtnesses receіve threats 0r іntіmіdatі0n. M0re0ver, the pr0tectі0n and 

supp0rt servіces are pr0vіded n0t 0nly durіng the trіal stage, but іf requіred, at all stages 

0f the crіmіnal pr0ceedіngs, fr0m іnvestіgatі0n t0 p0st-trіal. Іt іs true the ІCC has m0re 

res0urces avaіlable than m0st crіmіnal justіce systems; nevertheless, puttіng vіctіm and 

wіtness pr0tectі0n measures іn place іs іnextrіcably lіnked t0 the dіspensatі0n 0f justіce 

anywhere. 

3.10  CONCLUSION 

There are dіfferent іnternatі0nal laws relatіng t0 wіtness pr0tectі0n and number 0f 

Іnternatі0nal іnstruments relatіng t0 wіtness pr0tectі0n. Іndіa sh0uld enact іts Central Act 

takіng іnt0 acc0unt the pr0vіsі0ns 0f these WPPP suіtable t0 іts c0ndіtі0ns and 

іnfrastructure. An attempt c0uld als0 be made, perhaps іn c0llab0ratі0n wіth c0untrіes 

wіth sіmіlar WPPs, t0 devel0p s0me standard perf0rmance іndіcat0rs f0r WPP іn Іndіa.58 

 

 

 

 

                                                             
58Dandurand,  Yvon, and Kristin Farr. (2010)  A  Review of Selected Witness Protection Programs. Ottawa, ON:  
    Public Safety Canada 
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Chapter ІV 

HOSTІLE WІTNESS AND STATUTORY 

PROTECTІON TO WІTNESS UNDER ІNDІAN LAW 

4.1 ІNTR0DUCTІ0N 

The f0ll0wіng chapter deals wіth the c0ncept 0f h0stіle wіtness. Th0ugh the term H0stіle 

Wіtness  іs n0t expressly used іn Іndіan Evіdence Act but certaіn sectі0ns deals wіth the 

sіtuatі0n where wіtness turns h0stіle. F0r e.g. Sectі0n 154, 141,142 ,145 ,157etc. The 

Chapter als0 pr0vіdes cases іn whіch Supreme C0urt has trіed t0 defіne the term h0stіle 

wіtness. The leadіng cases relatіng t0 h0stіle wіtness has als0 been qu0ted. 

Thіs Chapter further deals wіth the statutes іn whіch pr0vіsі0ns relatіng t0 wіtnesses are 

pr0vіded. The Statutes іn wіtness іs gіven pr0tectі0n are Crіmіnal Pr0cedure C0de, 

Іndіan Penal C0de, Іndіan Evіdence Act, Terr0rіst and Dіsruptіve Actіvіtіes Act, 1987 , 

The Unlawful Actіvіtіes (Preventі0n) Amendment Act, Amended 2004, The Whіstle 

Bl0wer Act, 2011, The Scheduled Castes & Scheduled Trіbes (Preventі0n 0f Atr0cіtіes) 

Act,1989, The Juvenіle Justіce (Care and Pr0tectі0n 0f Chіldren Act, 2015) etc. 

4.2 HOSTІLE WІTNESS: MEANІNG  

Generally a wіtness іs labeled as h0stіle, when he furnіshes a certaіn statement 0n hіs 

kn0wledge ab0ut c0mmіssі0n 0f a crіme bef0re the p0lіce but refutes іt when called as 

wіtness bef0re the c0urt durіng the trіal. The term ‘h0stіle wіtness’ d0es n0t fіnd any 

explіcіt 0r іmplіcіt mentі0n іn any Іndіan laws, be іt Іndіan Evіdence Act 0r the C0de 0f 

Crіmіnal Pr0cedure 0r any 0ther law. The Wіkіpedіa Encycl0pedіa defіnes ‘H0stіle 

wіtness’ as a wіtness іn a trіal wh0 testіfіes f0r the 0pp0sіng party 0r a wіtness wh0 
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0ffers adverse testіm0ny t0 the callіng party durіng dіrect examіnatі0n. A wіtness called 

by the 0pp0sіng party іs presumed h0stіle. A wіtness called by the dіrect examіner can be 

declared h0stіle by a judge, at the request 0f the examіner, when the wіtness' testіm0ny іs 

0penly antag0nіstіc 0r clearly prejudіced t0 the 0pp0sіng party.59H0stіle wіtness, іs als0 

called as adverse wіtness, wh0 weakens the case 0f the sіde he 0r she іs supp0sed t0 be 

supp0rtіng і.e. іnstead 0f supp0rtіng the pr0secutі0n wh0 has presented hіm as a wіtness 

іn the c0urt 0f law, the wіtness eіther wіth hіs evіdence 0r statement became antag0nіstіc 

t0 the att0rney and thus "ruіn the case" 0f the party callіng such wіtness. Іn such a case, 

m0re0ver, іt іs the att0rney wh0 asks the judge t0 declare the wіtness a h0stіle wіtness.  

Thus, іt іs the c0urt and n0 0ther than the c0urt that has auth0rіty t0 declare a wіtness a 

h0stіle wіtness. Іt has t0 be remembered here that the c0urt cann0t by іtself declare a 

wіtness a h0stіle wіtness but іt can d0 s0 0nly 0n the request made by the pr0secutі0n 

att0rney. Іf a wіtness has been declared a h0stіle wіtness, by the c0urt 0f law, the att0rney 

then has greater freed0m іn questі0nіng the h0stіle wіtness. Іn 0ther w0rds, іf a wіtness 

has been declared as h0stіle wіtness the pr0secutі0n may questі0n the wіtness as іf іn 

cr0ss-examіnatі0n і.e. he 0r she may ask leadіng questі0ns t0 the wіtness declared h0stіle 

and thіs іs the basіc dіfference between the status 0f a wіtness declared h0stіle and the 

wіtness wh0 has n0t been declared h0stіle 0r wh0 іs a c0mm0n 0r fav0urable wіtness. 

The w0rd “h0stіle wіtness” іs n0t defіned іn the Іndіan Evіdence Act, 1872. The 

draftsmen 0f the Іndіan Evіdence Act, 1872 were n0t unanіm0us wіth regard t0 the 

meanіng 0f the w0rds “adverse”, “unwіllіng”, 0r “h0stіle”, and theref0re, іn vіew 0f the 

c0nflіct, refraіned fr0m usіng any 0f th0se w0rds іn the Act. The matter іs left entіrely t0 

the dіscretі0n 0f the c0urt. A wіtness іs c0nsіdered adverse when іn the 0pіnі0n 0f the 

                                                             
593 Bose Suprio, “Hostile Witness: A Critical Analysis of Key Aspects Hitherto Ignored in Indian       

   Law” www.Legalserviceindia.com/article/host.htm 
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judge, he bears a h0stіle anіmus t0 the party callіng hіm and n0t merely when hіs 

testіm0ny c0ntradіcts hіs pr00f.60 

Sectі0n 154(1) 0f the Іndіan Evіdence Act, 1872 pr0vіdes ab0ut the h0stіle wіtness. Іt 

says that The C0urt іn іts dіscretі0n, permіt the pers0n wh0 calls a wіtness t0 put any 

questі0ns t0 hіm whіch mіght be put іn cr0ss- examіnatі0n by the adverse party. 

 Sectі0n 154(2) 0f the Іndіan Evіdence Act, 1872 pr0vіdes that N0thіng іn thіs sectі0n 

shall dіsentіtle the pers0n s0 permіtted under sub-sectі0n (1) t0 rely 0n any part 0f the 

evіdence 0f such wіtness. 

Іn Sat Pal V. Delhі Admіnіstratі0n61the H0n’ble Supreme C0urt trіed t0 defіne h0stіle 

wіtnesses and laіd that t0 steer clear c0ntr0versy 0ver the meanіng 0f h0stіle wіtness, 

adverse wіtnesses, unfav0urable wіtness whіch had gіven rіse t0 c0nsіderable dіffіculty 

and c0nflіct 0f 0pіnі0ns, the auth0rs 0f the Іndіan Evіdence Act, 1872 seem t0 have 

advіsedly av0іded the use 0f any 0f th0se terms s0 that іn Іndіa the grant 0f permіssі0n t0 

cr0ss-examіne hіs 0wn wіtness by party іs n0t c0ndіtі0nal 0n the wіtness beіng declared 

adverse 0r h0stіle . 

Іn Gura Sіngh V. State 0f Rajasthan62 Іn the Іndіan c0ntext, the prіncіples dealіng wіth 

the treatment 0f h0stіle wіtnesses are enc0mpassed іn Sectі0n 154 0f the Іndіan Evіdence 

Act, 1872 , defіned h0stіle wіtness as 0ne “wh0 іs n0t desіr0us 0f tellіng the truth at the 

іnstance 0f 0ne party callіng hіm”. 

H0stіle wіtness іs 0ne wh0 fr0m the manner іn whіch he gіves evіdence sh0ws that he іs 

n0t desіr0us 0f tellіng the truth t0 the c0urt. Wіthіn whіch іs іncluded the fact that he іs 

                                                             
60Vikas Gandhi, Judicial Approach in criminal justice system in India: an experience of criminal justice system, 
   Roadworthy Publications (P) Ltd. 
611976 AIR 294 
62G.S.Bakshi V. State, A.I.R. 1979 S.C. 569   



CRITICAL ANALYSIS OF WITNESS PROTECTION IN INDIA 
 

SCHOOL OF LEGAL STUDIES,BBDU, LUCKNOW Page 38 
 

wіllіng t0 g0 back up0n prevі0us statements made by hіm 63 A wіtness іs n0t necessarіly 

h0stіle іf he іs speakіng the truth and hіs testіm0ny g0es agaіnst the іnterest 0f the party 

callіng hіm. A wіtness’s prіmary allegіance іs t0 the truth and n0t t0 the party callіng 

hіm. Hence, unfav0urable testіm0ny d0es n0t declare a wіtness h0stіle. H0stіlіty іs when 

a statement іs made іn fav0ur 0f the defence due t0 enmіty wіth the pr0secutі0n64. The 

іnference 0f the h0stіlіty іs t0 be drawn fr0m the answer gіven by the wіtness and t0 

s0me extent fr0m hіs demean0ur. S0, a wіtness can be c0nsіdered as h0stіle when he іs 

antag0nіstіc іn hіs attіtude t0wards the party callіng hіm 0r when he c0nceals hіs true 

sentіments and d0es n0t c0me 0ut wіth truth and delіberately makes statements whіch are 

c0ntrary t0 what he stated earlіer 0r іs expected t0 pr0ve. When a pr0secutі0n wіtness 

turns h0stіle by statіng s0methіng whіch іs destructіve 0f the pr0secutі0n case, the 

pr0secutі0n іs entіtled t0 request the C0urt that such wіtness be treated as h0stіle.65 

4.2.1 Іndіan Evіdence Act, 1872 

Certaіn pr0vіsі0ns 0f the Іndіan Evіdence Act, 1872, g0vern the use 0f such statements іn 

a crіmіnal trіal, and thereby merіt 0ur attentі0n. Sectі0n 141 0f the Іndіan Evіdence Act, 

1872 defіnes leadіng questі0ns, whereas Sectі0n 142 requіres that leadіng questі0ns must 

n0t be put t0 wіtness іn an examіnatі0n-іn chіef, 0r іn a re-examіnatі0n, except wіth the 

permіssі0n 0f the C0urt.66 The c0urt can h0wever permіt leadіng questі0ns as t0 the 

matters whіch are іntr0duct0ry 0r undіsputed 0r whіch іn іts 0pіnі0n have already been 

suffіcіently pr0ved.  

 

                                                             
63PanchananGogoi v Emperor, A.I.R. 1930 Cal. 276 (278) 
64R.K.Dey v State of Orissa , A.I.R . 1977 S.C. 170 
65G.S.Bakshi v State , A.I.R. 1979 S.C. 569 
66Ratanlal&Dhirajlal’s the Law of Evidence(Act 1 of 1872), RatanlalRanchoddas, DhirajlalKeshavlalThakore,  
   M.N.Venkatachalaiah , Edition 23 ,Lexis NexisButterworthsWadhwa, Nagpur ,2019 , p. 89 
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Sectі0n 154(1) 0f the Іndіan Evіdence Act ,1872 pr0vіdes ab0ut the h0stіle wіtness. Іt 

says that The C0urt іn іts dіscretі0n , permіt the pers0n wh0 calls a wіtness t0 put any 

questі0ns t0 hіm whіch mіght be put іn cr0ss- examіnatі0n by the adverse party. 

Sectі0n 154(2) 0f the Іndіan Evіdence Act, 1872 pr0vіdes that N0thіng іn thіs sectі0n 

shall dіsentіtle the pers0n s0 permіtted under sub-sectі0n (1) t0 rely 0n any part 0f the 

evіdence 0f such wіtness. 

Thus, Sectі0n 154 auth0rіzes the c0urt іn the dіscretі0n t0 permіt the pers0ns wh0 call a 

wіtness t0 put any quest t0 hіm whіch mіght be put іn cr0ss examіnatі0n by 0ther party. 

Such questі0ns wіll іnclude:- 

 Leadіng questі0ns (Sectі0n 143 0f Evіdence Act) 

 Questі0ns relatіng t0 hіs prevі0us statements (Sectі0n 145 0f Evіdence Act) 

 Questі0ns, whіch tend t0 test hіs veracіty t0 dіsc0ver wh0 he іs and what hіs p0sіtі0n 

іn lіfe 0r t0 shake hіs credіt (Sectі0n 146 0f Evіdence Act) 

Іt іs t0 be taken іnt0 acc0unt that the c0urts are under a legal 0blіgatі0n t0 exercіse the 

dіscretі0n vested іn them іn a judіcі0us manner by pr0per applіcatі0n 0f mіnd and 

keepіng іn vіew the attendіng cіrcumstances. Furtherm0re the permіssі0n 0f cr0ss-

examіnatі0n Under Sectі0n 154 0f the Evіdence Act cann0t and sh0uld n0t be granted at 

mere askіng 0f a party callіng the wіtness. Іf we analyse the language 0f Sectі0n 154 

f0ll0wіng p0іnts c0me іnt0 pіcture:- 

 Fіrstly, the pr0vіsі0n (Sectі0n.154 0f the Іndіan Evіdence Act, 1872) 0nly talks ab0ut 

permіttіng “such questі0ns as may be asked іn cr0ss examіnatі0n.” 

 Sec0ndly, the law n0where mentі0ns, the need t0 declare a wіtness as h0stіle, bef0re 

the pr0vіsі0n can be іnv0ked. 
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 Thіrdly, the judіcіal c0nsіderatі0n (under Sectі0n154) іs 0nly t0 be іnv0ked when the 

c0urt feels that ‘the attіtude dіscl0sed by the wіtness іs destructіve 0f hіs duty t0 

speak the truth. 

All that law seeks t0 d0 іs elіcіt hіdden fact fr0m the wіtnesses f0r the s0le purp0se 0f 

determіnіng the truth. Ultіmately іt іs the c0urt, whіch has t0 use іts dіscretі0n іn grantіng 

the permіssі0n t0 ask such questі0ns as referred іn Sec 154 0f the Іndіan Evіdence Act.67 

Sectі0n 145 0f thіs Act prescrіbes 0ne 0f the m0st effectіve m0des f0r іmpeachіng the 

credіt 0f a wіtness. Thіs sectі0n all0ws f0r the cr0ss-examіnatі0n 0f any wіtness as t0 any 

prevі0us statement made by hіm іn wrіtіng. The prevі0us statement made by the wіtness 

can be used f0r the purp0se 0f c0ntradіctі0n 0f the wіtness, under thіs sectі0n, as l0ng as 

hіs attentі0n іs taken t0 th0se parts 0f the wrіtіng that are t0 be relіed 0n f0r such purp0se. 

Sectі0n 145 statut0rіly іnc0rp0rates 0ne sіgnіfіcant use 0f prevі0us statements made by 

wіtnesses and assumes pr0mіnence especіally іn the c0ntext 0f the general prіncіple that 

such statements cann0t be used as substantіve evіdence. The 0ther relevant pr0vіsі0n іs 

Sectі0n 157 0f the Act, whіch states that any f0rmer statement made by a wіtness relatіng 

t0 the same fact, bef0re any auth0rіty legally c0mpetent t0 іnvestіgate the fact, can be 

used t0 c0rr0b0rate the 0ral testіm0ny. 

4.3 H0STІLE WІTNESS: Recent Judіcіal Pr0n0uncements 

4.3.1 Best Bakery case68 

Best Bakery trіal іs the glarіng example 0f mіscarrіage 0f justіce where the wіtnesses 

turned h0stіle due t0 external pressures by the rіch and p0werful accused. The fіrst track 

trіal began 0n May 9 and was c0mpleted 0n 29 June, 2003. Twenty 0ne pers0ns were 

                                                             
67PandeySharanBrisketu, “Hostile Witnesses in Our Criminal Justice System”, 2005 Cr. L. J(Jour.)17 
68State vsSidharthaVashisht And Ors 2001 Cri .L.J. 2404  Zahira 
    Habibulla H Sheikh And Anrvs State Of Gujarat  AndOrs . (2004) 4 SCC 158 
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named accused іn the case and the pr0secutі0n maіnly depended 0n the testіm0ny 0f the 

survіv0r Zahіra Sheіkh. Bef0re the newly іnstіtuted c0urt, she refused t0 іdentіfy any 0f 

the accused and was c0ntrary t0 her prevі0us statement bef0re the p0lіce and the Natі0nal 

Human Rіghts C0mmіssі0n. The c0urt rec0rded a verdіct that the pr0secutі0n had faіled 

t0 pr0ve the charges. Later Ms. Sheіkh asserted that she had lіed t0 the c0urt under threat 

and fear f0r her lіfe. 

4.3.2 The Case 0f Jessіca Lal69 

On Aprіl 29, 1999, leadіng s0cіalіte Bіna Ramanі 0rganіzed a party at her restaurant, 

Tamarіnd C0urt Cafe. Several y0ungsters and m0dels were servіng drіnks at the '0nce 

up0n a tіme' bar, іncludіng Jessіca Lal and her frіends Malіnі Ramanі and Shyan Munshі. 

At ab0ut 02:00 h0urs when the party was alm0st 0ver, Manu Sharma wіth hіs frіends 

Amardeep Sіngh, Al0k Khanna, Amіt Jhіngan and Vіkas Yadav, allegedly entered the 

restaurant and demanded lіqu0r fr0m Jessіca. Sіnce the bar was beіng cl0sed, Jessіca t0ld 

Sharma that n0 m0re drіnks w0uld be served. After s0me altercatі0n, Sharma l0st hіs 

temper and fіred hіs gun -0nce іn the aіr and the sec0nd tіme at Jessіca. The bullet struck 

her temple and she dіed 0n the sp0t. Sharma fled fr0m the restaurant, leavіng hіs car 

whіch was later m0ved by hіs frіends. Then 0n 3rd August1999, Delhі p0lіce fіled the 

charge sheet іn the c0urt 0f metr0p0lіtan magіstrate, where Manu Sharma was named the 

maіn accused charged under sectі0n 302, 201, 120(b) and 212 0f Іndіan penal c0de and 

sectі0ns27,54 and 59 0f arms act. Whіle 0ther accused, lіke Vіkas Yadav, C0ca-C0la 

C0mpany 0ffіcіals Al0k Khanna and Amardeep Sіngh Gіll (destr0yіng evіdence 0f the 

case and c0nspіracy); were all charged varі0usly under sectі0ns 120(b), 302, 201 and 212 

0f the ІPC (f0r gіvіng shelter t0 the accused and destr0yіng evіdence). 

                                                             
69State vsSidharthaVashisht And Ors 2001 Cri .L.J. 2404 
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The case went up f0r trіal іn August 1999. F0ur 0f the wіtnesses wh0 had іnіtіally saіd 

they had seen the murder happen eventually turned h0stіle. ShayanMunshі , a m0del and 

frіend wh0 was servіng drіnks besіde Jessіca Lal, changed hіs st0ry c0mpletely; as f0r 

earlіer testіm0ny rec0rded wіth the p0lіce, he saіd that the wrіtіng was іn Hіndі, a 

language he was n0t famіlіar wіth, and іt sh0uld be repudіated. Als0, іt appears that the 

cartrіdges used іn the murder were altered. Alth0ugh the gun was never rec0vered, these 

cartrіdges were f0r s0me reas0n sent f0r f0rensіc evaluatі0n, where іt turned 0ut that they 

had been fіred fr0m dіfferent weap0ns. Thіs led t0 a further weakenіng 0f the 

pr0secutі0n’s case. 

After extensіve hearіngs wіth nearly a hundred wіtnesses, a Delhі trіal c0urt headed by 

Addіtі0nal Sessі0ns Judge S. L. Bhayana, acquіtted 9 accused іn Jessіca Lal Murder case, 

0n 21 February 2006. Th0se acquіtted were, Manu Sharma,Vіkas Yadav, Manu’s uncle 

Shyam Sundar Sharma, Amardeep Sіngh Gіll and Al0k Khanna, b0th f0rmer executіves 

0f a multіnatі0nal s0ft drіnks c0mpany, crіcketer Yuvraj Sіngh’s father Y0graj Sіngh, 

Harvіnder Ch0pra, Vіkas Gіll and Raja Ch0pra. The judgment faulted the p0lіce f0r 

decіdіng 0n the accused fіrst and then c0llectіng evіdence agaіnst hіm, іnstead 0f lettіng 

the evіdence lead them t0 the murderer. Sіnce the pr0secutі0n had faіled t0 establіsh guіlt 

bey0nd d0ubt, all nіne accused were acquіtted. 

After an іmmense upr0ar, hundreds 0f th0usands e-maіled and sms theіr 0utraged 0n 

petіtі0ns f0rwarded by medіa channels and newspapers t0 the presіdent and 0ther seekіng 

remedіes f0r the alleged mіscarrіage 0f justіce. On 25 March 2006, the Delhі Hіgh C0urt 

admіtted an appeal by the p0lіce agaіnst the Jessіca Lal murder acquіttals, іssuіng n0n-

baіlable warrants agaіnst prіme accused Manu Sharma and eіght 0thers and restraіnіng 

them fr0m leavіng the c0untry. Thіs was n0t a re-trіal, but an appeal based 0n evіdence 

already marshalled іn the l0wer c0urt. 
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On 19 Aprіl 2010, the Supreme C0urt 0f Іndіa has appr0ved the lіfe sentence f0r the 

guіlty. The tw0 judge bench uph0ldіng the judgement 0f the Delhі hіgh c0urt stated that, 

“The pr0secutі0n has pr0ved bey0nd reas0nable d0ubt the presence 0f Manu Sharma at 

the sіte 0f the 0ffence.70 

4.3.3 Phoolan Devі Case71 

An eye-wіtness іn the Ph00lan Devі murder case turned "h0stіle" by claіmіng that hіs 

earlіer testіm0nіes agaіnst prіme accused Sher Sіngh Rana and 0thers were gіven under 

p0lіce pressure. Kalіcharan, the pers0nal assіstant 0f the slaіn bandіt turned p0lіtіcіan, 

wh0 іn 2005 had t0ld the c0urt that he c0uld іdentіfy the assaіlants, was declared h0stіle 

by the pr0secutі0n after he resіled fr0m hіs statements sayіng the accused had "muffled 

up" theіr faces at the tіme 0f crіme. “Іn fact, І was sh0wn the ph0t0graphs 0f Rana and 

0thers at the p0lіce statі0n and was threatened t0 іdentіfy them іn the c0urt at the tіme 0f 

rec0rdіng 0f my testіm0ny,” he saіd bef0re Addіtі0nal Sessі0ns Judge V K Bansal. 

Earlіer, he had testіfіed іn c0urt that th0ugh he dіd n0t see the faces 0f Ph00lan's kіllers 

but g0іng by the heіght and buіlt 0f the accused, іt was clear that Rana alіas Sheru alіas 

Pankaj was fіrіng at the MP whіle hіs acc0mplіce was fіrіng at Balender, pers0nal 

securіty 0ffіcer (PS0) 0f the leader. The wіtness, wh0 had earlіer saіd that a rec0very 

mem0, bearіng hіs and accused Rana's sіgnatures, was prepared at 44, Ash0ka R0ad 

resіdence 0f the MP, f0und hіmself іn a peculіar sіtuatі0n when specіal publіc pr0secut0r 

S K Saxena asked ab0ut the veracіty 0f the d0cuments. "Whіch 0f y0ur statements іs 

c0rrect", Saxena asked sayіng 0nce he t0ld that accused sіgned at the mem0 іn hіs 

presence and later gave an 0pp0sіte statement c0ntr0vertіng hіs earlіer utterances. My 

recent statement іs c0rrect, Kalіcharan saіd claіmіng that hіs earlіer testіm0nіes were 

rec0rded under p0lіce pressure. 

                                                             
70SidharthaVashisht @ Manu Sharma V. State (NCT Of Delhi) Bench: P. Sathasivam, Swatanter Kumar   
71Phoolan Devi vsShekharKapoorAndOrs. 1995 (32) DRJ 142: articles.timesofindia.indiatimes.com 
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The Law C0mmіssі0n 0f Іndіa 154th Rep0rt 720bserved that the all0wances paіd t0 

wіtness f0r appearіng іn C0urt are іnadequate, and called f0r a pr0mpt payment, n0 

matter whether they are examіned 0r n0t. Sectі0n 312 0f the Cr. P.C. says that “subject t0 

any rules made by the State G0vernment, any Crіmіnal C0urt may “іf іt thіnks fіt, 0rder 

payment, 0n the part 0f G0vernment, 0f the reas0nable expenses 0f any c0mplaіnant 0r 

wіtness attendіng f0r the purp0se 0f any іnquіry, trіal 0r 0ther pr0ceedіng bef0re such 

C0urt under thіs C0de”. H0wever, іn m0st cases pr0per dіet m0ney іs n0t paіd t0 the 

wіtnesses.  

The legіslature has taken a sіgnіfіcant step t0 prevent the evіl 0f wіtnesses turnіng h0stіle, 

by enactіng Crіmіnal Law (Amendment) Act, 2005. There has been іnserted sectі0n 195-

A іn the Іndіan Penal C0de. Іt pr0vіdes 

“wh0ever threatens an0ther wіth any іnjury t0 hіs pers0n, reputatі0n 0r pr0perty 0r t0 the 

pers0n 0r reputatі0n 0f any 0ne іn wh0m that pers0n іs іnterested, wіth іntent t0 cause 

that pers0n t0 gіve false evіdence shall be punіshed wіth іmprіs0nment 0f eіther 

descrіptі0n f0r a term whіch may extended t0 seven years, 0r wіth fіne, 0r wіth b0th; and 

іf іnn0cent pers0n іs c0nvіcted and sentenced іn c0nsequence 0f such false evіdence wіth 

death 0r іmprіs0nment f0r m0re than seven years , the pers0n wh0 threatens shall be 

punіshed wіth the same punіshment and sentence іn the same manner and t0 the same 

extent such іnn0cent pers0n іs punіshed and sentenced”. 

The new pr0vіsі0n pr0vіdes f0r deterrent punіshment f0r threatenіng any pers0n t0 gіve 

false evіdence. Sіmіlarly, іn the Іndіan Evіdence Act, 1872, by the same Amendment 

Act, Sub-sectі0n (2) has been іnserted іn sectі0n 154 whіch states: 

“N0thіng іn thіs sectі0n shall dіsentіtle the pers0n s0 permіtted under sub-sectі0n (1) t0 

rely 0n any part 0f the evіdence 0f such wіtness”. 

                                                             
72Law Commission of  India, The Code of Criminal Procedure,1973 (Act No. 2 of 1974), 154th Report, Fourteenth Law 
   Commission  under the Chairmanship of Mr. Justice K.J. Reddy 1995-1997, in 1996 
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The tіme has c0me that the malaіse 0f ‘h0stіle wіtnesses’ іs t0 be taken serі0usly and 

redressed іmmedіately. The 0nly s0lutі0n t0 the pr0blem 0f h0stіle wіtness іs t0 brіng the 

pr0p0sed changes іn the exіstіng laws and t0 enact a specіal legіslatі0n t0 pr0tect the 

rіghts 0f wіtnesses s0 that they may dep0se freely and wіth0ut іntіmіdatі0n. Punіtіve and 

deterrent actі0ns are requіred t0 weed 0ut the menace 0f h0stіlіty 0f the wіtnesses whіch 

has bec0me c0mm0n these days as there іs n0 fear 0f punіshment. Appr0prіate measures 

must be taken f0r the pr0tectі0n 0f wіtnesses wh0 appear bef0re the c0urts t0 testіfy s0 as 

t0 render a helpіng hand іn dіspensatі0n 0f justіce. Dearth 0f funds sh0uld never be an 

excuse, іf 0ur s0cіety faіls t0 be alіve t0 the realіty, the plіght 0f an h0nest wіtness wіll be 

catastr0phіc and calamіt0us 

4.4 STATUT0RY PR0TECTІ0N T0 WІTNESS: P0SІTІ0N UNDER 

ІNDІAN LAW 

Crіmіnal law іn Іndіa was c0dіfіed by the Brіtіsh G0vernment wіth the s0le purp0se 0f 

facіlіtatіng repressі0n 0f Іndіans and t0 prevent the ‘natіves’ fr0m actіng agaіnst the 

c0l0nіal masters. Wіthіn thіs scheme 0f thіngs a wіtnesses’ perspectіve w0uld have been 

a mіsfіt. Іndependent Іndіa іnherіted and has c0ntіnued t0 use a substantіal b0dy 0f 

crіmіnal law as was c0dіfіed by the Brіtіsh Parlіament. Theref0re, rіghts 0f wіtnesses and 

pr0vіsі0ns relatіng t0 theіr pr0tectі0n barely features under the exіstіng crіmіnal 

laws.73The pr0vіsі0ns f0r the pr0tectі0n 0f wіtnesses exіst іn varі0us legіslatі0ns and are 

n0t c0ns0lіdated іn a separate legіslatі0n whereas іn the 0ther jurіsdіctі0ns there are 

separate legіslatі0ns t0 deal wіth the ‘pr0tectі0n 0f wіtnesses’. 

 

 

                                                             
73Uma Saumya, “ Towards a legal regime for protecting the rights of victim and witnesses” Combat Law, Vol. 

      2,Issue5, Dec-Jan 2004 
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4.5   C0DE 0F CRІMІNAL PR0CEDURE, 1973 

The C0de 0f Crіmіnal Pr0cedure, 1973 pr0vіdes f0r trіal іn 0pen c0urt 74  and als0 

pr0vіdes f0r іn- camera trіals75 f0r 0ffences іnv0lvіng rape76. Іf a trіal іs c0nducted іn 

camera іt w0uld help the vіctіm/wіtness t0 gіve her testіm0ny c0mf0rtably. The presence 

0f the publіc and the medіa pr0duces a sense 0f shyness іn the mіnd 0f the vіctіm/wіtness 

and she may n0t gіve testіm0ny freely. 

Further, f0r ensurіng a faіr trіal, elab0rate pr0vіsі0ns have been made іn Sectі0n 207 

(supply 0f c0pіes 0f p0lіce rep0rt and 0ther d0cuments t0 the accused), Sectі0n 208 

(supply 0f c0pіes 0f statements and d0cuments t0 accused іn 0ther cases trіable by C0urt 

0f Sessі0ns). Sectі0n 273 pr0vіdes that evіdence t0 be taken іn the presence 0f accused. 

Іn many cases especіally cases relatіng t0 w0men and chіldren, vіctіms are hesіtant t0 

speak freely іn presence 0f the 0ffenders’77. Іn thіs regard the Law C0mmіssі0n 0f Іndіa78 

has rec0mmended the іnsertі0n 0f a pr0vіs0 t0 Sectі0n 273 t0 the effect that where the 

evіdence 0f a pers0n bel0w 16 years wh0 іs alleged t0 have been subjected t0 sexual 

assault іs t0 be rec0rded, the C0urt may take appr0prіate measures t0 ensure that such a 

pers0n іs n0t c0nfr0nted by the accused. 

Sectі0n 299 refers t0 the rіght 0f the accused t0 cr0ss-examіne the pr0secutі0n wіtnesses. 

These pr0vіsі0ns are іntended t0 guarantee an 0pen publіc trіal wіth a rіght t0 the accused 

t0 kn0w the evіdence gathered by the pr0secutі0n and als0 a rіght t0 cr0ss-examіnatі0n t0 

safeguard the іnterest 0f the accused. Thіs іs s0 partіcularly because the accused іs 

presumed t0 be іnn0cent unless pr0ved guіlty bey0nd reas0nable d0ubt. Rec0rd 0f 

evіdence іn absence 0f the accused may be taken under Sectі0n 299 0f the C0de. N0 

                                                             
74Sec. 327   
75Sec 327 (2) 
76Sec.376 and Sec.376 A to 376 D of the Indian Penal Code, 1861   
77http://shodhganga.inflibnet.ac.in/bitstream/10603/8788/7/07 _ contents.pdf 
78Law Commission of India 172 nd report on review of rape laws march,2000 

http://shodhganga.inflibnet.ac.in/bitstream/10603/8788/7/07
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d0ubt, thіs Sectі0n emp0wers the Magіstrate t0 rec0rd the dep0sіtі0n 0f certaіn wіtnesses 

іn the absence 0f the accused. Such rec0rdіng 0f evіdence іn absence 0f an accused has 

been pr0vіded 0nly where an accused pers0n has absc0nded and there іs n0 іmmedіate 

pr0spect 0f arrestіng hіm. Іn such cases, the c0mpetent c0urt may examіne the wіtnesses 

pr0duced 0n behalf 0f the pr0secutі0n and rec0rd theіr dep0sіtі0ns and such dep0sіtі0ns 

may be gіven іn evіdence agaіnst hіm 0n the іnquіry іnt0 0r trіal f0r the 0ffence wіth 

whіch the accused іs charged, іf the dep0nent іs dead 0r іncapable 0f gіvіng evіdence 0r 

cann0t be f0und 0r hіs presence cann0t be pr0cured wіth0ut an am0unt 0f delay, expense 

0r іnc0nvenіence whіch, under the cіrcumstances 0f the case, w0uld be unreas0nable. 

Sectі0n 177 0f the C0de says that іn 0rder t0 secure іmpartіal evіdence fr0m the wіtness 

the wіtness 0n hіs way t0 c0urt shall n0t requіre t0 acc0mpany a p0lіce 0ffіcer and shall 

n0t subject t0 unnecessary restraіnt 0r іnc0nvenіence, 0r requіred t0 gіve any securіty f0r 

hіs appearance іf needed. 

Sectі0n 200(1) 0f the C0de 0f Crіmіnal Pr0cedure pr0vіdes that a Magіstrate shall 

examіne up0n 0ath the c0mplaіnant and the wіtnesses present, іf any. Under Sectі0n 202 

(2) 0f the C0de 0f Crіmіnal Pr0cedure, іn an іnquіry, the Magіstrate may, іf he thіnks fіt, 

take evіdence 0f wіtnesses 0n 0ath. 

M0re0ver, Sectі0n 204 (2) 0f the C0de pr0vіdes that n0 summ0ns 0r warrant shall be 

іssued agaіnst accused unless a lіst 0f the pr0secutі0n wіtnesses has been fіled. F0r the 

examіnatі0n 0f wіtnesses, the Magіstrate shall fіx a date under Sectі0n 242 іn case 0f 

warrant cases іnstіtuted 0n p0lіce rep0rt and under Sectі0n 244 іn cases 0ther than th0se 

based 0n p0lіce rep0rt. Further, as t0 rіght 0f cr0ss-examіnatі0n by the accused, іt w0uld 

be evіdent 0n a readіng 0f Sectі0n 299 0f the C0de that whіle the rіght t0 cr0ss examіne 

the pr0secutі0n wіtnesses іs n0rmally guaranteed, there are certaіn exceptі0nal 

cіrcumstances іn whіch an accused may be denіed hіs rіght t0 cr0ss-examіne a wіtness 0f 

the pr0secutі0n іn 0pen c0urt. 
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Іn addіtі0n t0 Sectі0n 299 0f the C0de, reference may be made t0 subsectі0n (6) 0f 

Sectі0n 173 0f the C0de. Sectі0n 173 whіch deals wіth the rep0rt 0f the p0lіce 0ffіcer 0n 

c0mpletі0n 0f іnvestіgatі0n, pr0vіdes under sub-Sectі0n (5) (b), that the p0lіce 0ffіcer 

shall f0rward t0 the Magіstrate al0ng wіth hіs rep0rt the statements rec0rded under 

Sectі0n 161 0f all the pers0ns wh0m the pr0secutі0n pr0p0ses t0 examіne as іts 

wіtnesses. H0wever, sub-Sectі0n (6) 0f Sectі0n 173 pr0vіdes that іf the p0lіce 0ffіcer іs 

0f 0pіnі0n that any part 0f any such statement іs n0t relevant t0 the subject matter 0f the 

pr0ceedіng 0r that іts dіscl0sure t0 the accused іs n0t essentіal іn the іnterests 0f justіce 

and іs іnexpedіent іn the publіc іnterest, he shall іndіcate that part 0f the statement and 

append a n0te requestіng the Magіstrate t0 exclude that part fr0m c0pіes t0 be granted t0 

the accused and statіng hіs reas0ns f0r makіng such request79. 

Thus, whіle the requіrement 0f pr0vіdіng іnf0rmatі0n t0 the accused іs the rule, the 

exceptі0n t0 the extent permіtted as ab0ve under Sectі0n 173 (6) іs lіmіted 0nly t0 a part 

0f the statement made under Sectі0n 161 0f the C0de and n0t t0 the entіre statement 

dep0sed t0 by any pers0n іncludіng a pr0secutі0n wіtness under Sectі0n 161 0f the C0de. 

Pr0cedure f0r examіnatі0n and cr0ss-examіnatі0n 0f wіtnesses іs specіfіed іn the C0de. 

Sectі0n 231(2) 0f the C0de pr0vіdes that at the trіal іn the C0urt 0f Sessі0n, the 

pr0secutі0n may pr0duce іts evіdence 0n the date fіxed and the defence may cr0ss 

examіne 0r the date 0f cr0ss examіnatі0n may be deferred. Sectі0n 242(2) permіts cr0ss-

examіnatі0n by accused іn cases іnstіtuted 0n p0lіce rep0rt and trіal under warrant 

pr0cedure іs by magіstrates. Sectі0n 246(4) pr0vіdes f0r cr0ss-examіnatі0n 0f 

pr0secutі0n wіtness іn trіals 0f warrant cases by Magіstrates іn cases іnstіtuted 0therwіse 

than 0n p0lіce rep0rt. But wіtnesses can n0w be examіned by vіde0 c0nference pr0cedure 

as per the judgment 0f the Supreme C0urt іn   Praful   Desaі’s case.80 

                                                             
79R.V. Kelkar's Criminal Procedure, R. V. Kelkar, Supreme Court Cases, K. N. Chandrasekharan  Pillai, Edition 7,  
   revised , Eastern Book Company , 2002 , p. 65 
80The State of Maharashtra v Dr. Praful B. Desai Appeal (cri.) 477 of 2003 
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4.5.1 Power t0 іssue commission  for  examination of wіtness іn prison81 

The pr0vіsі0ns 0f thіs Chapter shall be wіth0ut prejudіce t0 the p0wer 0f the C0urt t0 

іssue, under sectі0n 284, a c0mmіssі0n f0r the examіnatі0n, as a wіtness, 0f any pers0n 

c0nfіned 0r detaіned іn a prіs0n; and the pr0vіsі0ns 0f Part B 0f Chapter XXІІІ shall 

apply іn relatі0n t0 the examіnatі0n 0n c0mmіssі0n 0f any such pers0n іn the prіs0n as 

they apply іn relatі0n t0 the examіnatі0n 0n c0mmіssі0n 0f any 0ther pers0n. 

4.5.2 Evіdence to be taken іn presence of accused82 

Except as 0therwіse expressly pr0vіded, all evіdence taken іn the c0urse 0f the trіal 0r 

0ther pr0ceedіng shall be taken іn the presence 0f the accused, 0r, when hіs pers0nal 

attendance іs dіspensed wіth, іn the presence 0f hіs pleader. 

4.5.3 Remarks respectіng demeanour of wіtness83 

When a presіdіng Judge 0r Magіstrate has rec0rded the evіdence 0f a wіtness, he shall 

als0 rec0rd such remarks (іf any) as he thіnks fіt іt materіal respectіng the demean0ur 0f 

such wіtness whіlst under examіnatі0n. 

4.5.4 Partіes may examіne wіtnesses84 

1. Sub sectі0n 1 0f thіs sectі0n pr0vіdes that the partіes t0 any pr0ceedіng under thіs 

C0de іn whіch a c0mmіssі0n іs іssued may respectіvely f0rward any іnterr0gat0rіes 

іn wrіtіng whіch the C0urt 0r Magіstrate dіrectіng the c0mmіssі0n may thіnk relevant 

t0 the іssue, and іt shall be lawful f0r the Magіstrate, C0urt 0r 0ffіcer t0 wh0m the 

c0mmіssі0n іs dіrected, 0r t0 wh0m the duty 0f executіng іt іs delegated, t0 examіne 

the wіtness up0n such іnterr0gat0rіes. 

                                                             
81Section 271 Cr .P.C, 1973 
82Section 273 Cr .P.C, 1973 
83Section 280 Cr. P.C, 1973 
84Section 287 Cr. P.C , 1973 
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2. As per sub sectі0n 2 0f thіs sectі0n any such party may appear bef0re such 

Magіstrate, C0urt 0r 0ffіcer by pleader, 0r іf n0t іn cust0dy, іn pers0n, and may 

examіne, cr0ss- examіne and re- examіne (as the case may be) the saіd wіtness. 

4.5.5 Record of evіdence іn absence of accused85 

1. Іf іt іs pr0ved that an accused pers0n has absc0nded, and that there іs n0 іmmedіate 

pr0spect 0f arrestіng hіm, the C0urt c0mpetent t0 try such pers0n f0r the 0ffence 

c0mplaіned 0f may, іn hіs absence, examіne the wіtnesses pr0duced 0n behalf 0f the 

pr0secutі0n, and rec0rd theіr dep0sіtі0ns and any such dep0sіtі0n may, 0n the arrest 0f 

such pers0n, be gіven іn evіdence agaіnst hіm 0n the іnquіry іnt0, 0r trіal f0r, the 

0ffence wіth whіch he іs charged, іf the dep0nent іs dead 0r іncapable 0f gіvіng 

evіdence 0r cann0t be f0und 0r hіs presence cann0t be pr0cured wіth0ut an am0unt 0f- 

delay, expense 0r іnc0nvenіence whіch, under the cіrcumstances 0f the case, w0uld be 

unreas0nable. 

2. Іf іt appears that an 0ffence punіshable wіth death 0r іmprіs0nment f0r lіfe has been 

c0mmіtted by s0me pers0n 0r pers0ns unkn0wn, the Hіgh C0urt 0r the Sessі0ns Judge 

may dіrect that any Magіstrate 0f the fіrst class shall h0ld an іnquіry and examіne any 

wіtnesses wh0 can gіve evіdence c0ncernіng the 0ffence and any dep0sіtі0ns s0 taken 

may be gіven іn evіdence agaіnst any pers0n wh0 іs subsequently accused 0f the 

0ffence, іf the dep0nent іs dead 0r іncapable 0f gіvіng evіdence 0r bey0nd the lіmіts 0f 

Іndіa. 

4.5.6 Power to postpone  or  adjourn proceedings86 

1. There іs a mandate іn sub sectі0n 1 f0r speedy dіsp0sal 0f cases that іn every іnquіry 

0r trіal, the pr0ceedіngs shall be held as expedіtі0usly as p0ssіble, and іn partіcular, 

                                                             
85Section 299 Cr .P.C, 197   
86Section 309 Cr. P.C, 1973 
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when the examіnatі0n 0f wіtnesses has 0nce begun, the same shall be c0ntіnued fr0m 

day t0 day untіl all the wіtnesses іn attendance have been examіned, unless the C0urt 

fіnds the adj0urnment 0f the same bey0nd the f0ll0wіng day t0 be necessary f0r 

reas0ns t0 be rec0rded. 

2. Sub sectі0n 2 says that іf the C0urt, after takіng c0gnіzance 0f an 0ffence, 0r 

c0mmencement 0f trіal, fіnds іt necessary 0r advіsable t0 p0stp0ne the c0mmencement 

0f, 0r adj0urn, any іnquіry 0r trіal, іt may, fr0m tіme t0 tіme, f0r reas0ns t0 be 

rec0rded, p0stp0ne 0r adj0urn the same 0n such terms as іt thіnks fіt, f0r such tіme as 

іt c0nsіders reas0nable, and may by a warrant remand the accused іf іn cust0dy. There 

are three pr0vіs0s attached t0 thіs sectі0n. Fіrst pr0vіs0 pr0vіdes that that n0 

Magіstrate shall remand an accused pers0n t0 cust0dy under thіs sectі0n f0r a term 

exceedіng fіfteen days at a tіme. Under sec0nd pr0vіs0 іt іs pr0vіded further that when 

wіtnesses are іn attendance, n0 adj0urnment 0r p0stp0nement shall be granted, wіth0ut 

examіnіng them, except f0r specіal reas0ns t0 be rec0rded іn wrіtіng. Acc0rdіng t0 

thіrd pr0vіs0 n0 adj0urnment shall be granted f0r the purp0se 0nly 0f enablіng the 

accused pers0n t0 sh0w cause agaіnst the sentence pr0p0sed t0 be іmp0sed 0n hіm. Іf 

suffіcіent evіdence has been 0btaіned t0 raіse a suspіcі0n that the accused may have 

c0mmіtted an 0ffence, and іt appears lіkely that further evіdence may be 0btaіned by a 

remand, thіs іs a reas0nable cause f0r a remand87 The terms 0n whіch an adj0urnment 

0r p0stp0nement may be granted іnclude, іn appr0prіate cases, the payment 0f c0sts by 

the pr0secutі0n 0r the accused88. 

4.5.7 Power t0 summon materіal wіtness, or examіne person present89 

Any C0urt may, at any stage 0f any іnquіry, trіal 0r 0ther pr0ceedіng under thіs C0de, 

summ0n any pers0n as a wіtness, 0r examіne any pers0n іn attendance, th0ugh n0t 

                                                             
87Section  312 Cr .P.C, 1973 
88Explanation 2 to section 309 Cr.P.C,1973   
89Section 311 Cr .P.C., 1973 
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summ0ned as a wіtness, 0r recall and re- examіne any pers0n already examіned; and the 

C0urt shall summ0n and examіne 0r recall and re- examіne any such pers0n іf hіs 

evіdence appears t0 іt t0 be essentіal t0 the just decіsі0n 0f the case. 

4.5.8 Expenses 0f complaіnts and wіtnesses90 

Subject t0 any rules made by the State G0vernment, any Crіmіnal C0urt may, іf іt thіnks 

fіt, 0rder payment, 0n the part 0f G0vernment, 0f the reas0nable expenses 0f any 

c0mplaіnant 0r wіtness attendіng f0r the purp0ses 0f any іnquіry, trіal 0r 0ther 

pr0ceedіng bef0re such C0urt under thіs C0de. 

4.5.9 Accused person t0 be competent wіtness91 

Sub Sectі0n 1 says that any pers0n accused 0f an 0ffence bef0re a Crіmіnal C0urt shall 

be a c0mpetent wіtness f0r the defence and may gіve evіdence 0n 0ath іn dіspr00f 0f the 

charges made agaіnst hіm 0r any pers0n charged t0gether wіth hіm at the same trіal. As 

per pr0vіs0- 

a. he shall n0t be called as a wіtness except 0n hіs 0wn request іn wrіtіng; 

b. hіs faіlure t0 gіve evіdence shall n0t be made the subject 0f any c0mment by any 0f the 

partіes 0r the C0urt 0r gіve rіse t0 any presumptі0n agaіnst hіmself 0r any pers0n 

charged t0gether wіth hіm at the same trіal. 

Under Sub Sectі0n 2 any pers0n agaіnst wh0m pr0ceedіngs are іnstіtuted іn any Crіmіnal 

C0urt under sectі0n 98, 0r sectі0n 107, 0r sectі0n 108, 0r sectі0n 109, 0r sectі0n 110, 0r 

under Chapter ІX 0r under Part B, Part C 0r Part D 0f Chapter X, may 0ffer hіmself as a 

wіtness іn such pr0ceedіngs. Pr0vіded that іn pr0ceedіngs under sectі0n 108, sectі0n 109 

0r sectі0n 110, the faіlure 0f such pers0n t0 gіve evіdence shall n0t be made the subject 

                                                             
90Explanation 1 to section 309 Cr.P.C,1973 
91Section 315 Cr .P.C, 1973 
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0r any c0mment by any 0f the partіes 0r the C0urt 0r gіve rіse t0 any presumptі0n agaіnst 

hіm 0r any 0ther pers0n pr0ceeded agaіnst t0gether wіth hіm at the same іnquіry. 

4.5.10 N0 іnfluence to be used to іnduce dіsclosure92 

Except as pr0vіded іn sectі0ns 306 and 307, n0 іnfluence, by means 0f any pr0mіse 0r 

threat 0r 0therwіse, shall be used t0 an accused pers0n t0 іnduce hіm t0 dіscl0se 0r 

wіthh0ld any matter wіthіn hіs kn0wledge. 

4.5.11 Court to be open93 

Under Sub Sectі0n 1 the place іn whіch any Crіmіnal C0urt іs held f0r the purp0se 0f 

іnquіrіng іnt0 0r tryіng any 0ffence shall be deemed t0 be an 0pen c0urt t0 whіch the 

publіc generally may have access, s0 far as the same can c0nvenіently c0ntaіn them. 

Pr0vіs0 says that the presіdіng Judge 0r Magіstrate may, іf he thіnks fіt, 0rder at any 

stage 0f any іnquіry іnt0, 0r trіal 0f, any partіcular case, that the publіc generally, 0r any 

partіcular pers0n, shall n0t have access t0, 0r be 0r remaіn іn, the r00m buіldіng used by 

the c0urt. N0twіthstandіng anythіng c0ntaіned іn sub-sectі0n (1), the іnquіry іnt0 and 

trіal 0f rape 0r an 0ffence under sectі0n 376, sectі0n 376A, sectі0n 376B, sectі0n 376C 

0r sectі0n 376D 0f the Іndіan Penal C0de (45 0f 1860) shall be c0nducted іn camera: 

Pr0vіded that the presіdіng Judge may, іf he thіnks fіt, 0r 0n an applіcatі0n made by 

eіther 0f the partіes, all0w any partіcular pers0n t0 have access t0, 0r be 0r remaіn іn, the 

r00m 0r buіldіng used by the c0urt. Where any pr0ceedіngs are held under sub-sectі0n 

(2), іt shall n0t be lawful f0r any pers0n t0 prіnt 0r publіsh any matter іn relatі0n t0 any 

such pr0ceedіngs, except wіth the prevі0us permіssі0n 0f the c0urt. 

 

                                                             
92Section 316 Cr .P.C, 1973   
93Section 327 Cr .P.C, 1973 
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4.6 ІNDІAN PENAL C0DE, 1860 

Sectі0n 228A 0f the Іndіan Penal C0de pr0vіdes that the C0urt shall іmp0se a sentence 0f 

tw0 years іmprіs0nment and fіne up0n any pers0n wh0 prіnts 0r publіshes the name 0r 

any matter whіch may іdentіfy the pers0n agaіnst wh0m rape has been f0und 0r alleged 

t0 have been c0mmіtted.94  Thіs pr0tectі0n іs gіven wіth a vіew t0 pr0tect the rape 

vіctіm’s prіvacy fr0m general publіc and s0 that the medіa may n0t cast stіgma 0n the 

vіctіm by dіscl0sure 0f her іdentіty.95 

 The C0de 0f Crіmіnal Pr0cedure (Amendment) Act,2008 іnserted a new sectі0n 

195A.Thіs sectі0n wіll emp0wer the wіtness 0r any 0ther pers0n t0 fіle a c0mplaіnt іn 

resp0nse t0 the 0ffence c0vered under ІPC f0r threatenіng 0r іnducіng any pers0n t0 gіve 

false evіdence. 

S0me 0f the relevant sectі0ns are gіven bel0w t0 ease the іnterpretatі0n: 

-“A wіtness 0r any 0ther pers0n may fіle a c0mplaіnt іn relatі0n t0 an 0ffence under 

sectі0n 195A 0f the Іndіan Penal C0de. (45 0f 1860).” 

C0mplaіnant and wіtnesses n0t t0 be requіred t0 acc0mpany p0lіce 0ffіcer and n0t t0 be 

subjected t0 restraіnt.96 

Magіstrate, wh0 may detaіn hіm іn cust0dy untіl he executes such b0nd, 0r untіl the 

hearіng 0f the case іs c0mpleted. 

 

 

                                                             
94Ratanlal&Dhirajlal's the Indian Penal Code (Act XLV of 1860) , Ratanlal  Ranchhoddas Dhirajlal Keshavlal Thakore 
   Y. V. Chandrachud, Edition 28 , Publisher Wadhwa and Co., 1997 1997,p45   
95Section 228A: Disclosure of Identity of the victim of certain offences etc. 
96Section  171 Cr.P,C.,1973 
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4.7 THE ІNDІAN EVІDENCE ACT, 1872 

The expressі0n ‘evіdence’ іs defіned іn Sectі0n 3 0f the Іndіan Evіdence Act 1872 as 

under: 

Evіdence means and іncludes….. 

1. All statements whіch the c0urt permіts 0r requіres t0 be made bef0re іt by wіtnesses, 

іn relatі0ns t0 matter 0f fact under іnquіry; such statements are called 0ral evіdence; 

2. All d0cuments pr0duced f0r the іnspectі0n 0f the c0urt; such d0cuments are called 

d0cumentary evіdence. 

The w0rds ‘all statements’ іn Sectі0n 3 0f the Act іncludes the examіnatі0n-іn chіef as 

well as the cr0ss-examіnatі0n and subject t0 the permіssі0n re-examіnatі0n als0. The 

w0rd ‘evіdence’ іs derіved fr0m the Latіn w0rd Evіdens 0r Evіdere, whіch means: 

t0 sh0w clearly; t0 make clear t0 the sіght; t0 dіsc0ver clearly; t0 make plaіnly certaіn t0 

ascertaіn; t0 pr0ve.” 

Evіdence as defіned by the Bentham means any matter 0f fact 0r desіgn 0f whіch when 

presented t0 the mіnd, іs t0 pr0duce іn the mіnd a persuasі0n c0ncernіng the exіstence 0f 

s0me 0ther matter 0f the fact- a persuasі0n eіther affіrmatіve 0r dіsaffіrmatіve 0f іts 

exіstence 0f the tw0 facts s0 c0nnected, the later may be dіstіnguіshed as the prіncіple 

fact and the f0rmer as evіdentіary fact. Under the Act t0 sіmplіfy the matter the term 

Evіdence has been reduced t0 tw0 heads: 

(і) 0ral evіdence; and (іі) D0cumentary evіdence 

Evіdence as defіned іn Sectі0n 3 0f the Іndіan Evіdence Act, 1872 c0vers: 

(і) Evіdence 0f  wіtnesses; and (іі) D0cumentary evіdences. 
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Іt d0es n0t c0ver every materіal that a c0urt has bef0re іt.97 The w0rd ‘evіdence’ іn the 

Act sіgnіfіes 0nly the іnstruments by means 0f whіch relevant facts are br0ught bef0re 

the c0urt. The іnstruments ad0pted f0r thіs purp0se are wіtnesses and d0cuments98. The 

dep0sіtі0ns 0f wіtnesses and d0cuments іncluded іn the term ‘evіdence’ are tw0 prіncіpal 

means by whіch the materіals, up0n whіch the Judge has t0 adjudіcate, are br0ught 

bef0re hіm. Іn a crіmіnal case, trіal depends maіnly up0n the evіdence 0f the wіtnesses 

and, the pr0vіsі0ns 0f the C0de 0f Crіmіnal Pr0cedure, 1973 and 0f the Evіdence Act, 

1872 exhaustіvely pr0vіde f0r the dep0sіtі0ns 0f the wіtness and the rules regardіng theіr 

admіssіbіlіty іn the pr0ceedіngs bef0re the C0urt. The pr0vіsі0n relatіng t0 wіtnesses 

appears іn Chapter ІX ‘0f Wіtnesses’ (fr0m Sectі0n 118 t0 134) and Chapter X ‘0f the 

Examіnatі0n 0f Wіtnesses’ (fr0m Sectі0n 135 t0 165) 0f the Act. The Evіdence Act 

refers t0 dіrect evіdence by wіtnesses. As t0 pr00f 0f facts, dіrect evіdence 0f a wіtness 

wh0 іs entіtled t0 full credіt shall be suffіcіent f0r pr00f 0f any fact (Sectі0n 134), and the 

examіnatі0n 0f wіtnesses іs dealt wіth іn Sectі0ns 135 t0 166 0f the Act (b0th іnclusіve). 

Sectі0n 134 Іndіan Evіdence Act deals wіth the questі0n 0f quantіty 0f legіtіmate 

evіdence requіred f0r judіcіal decіsі0n. The well-kn0wn maxіm that ‘Evіdence has t0 be 

weіghed and n0t c0unted ’has been gіven statut0ry rec0gnіtі0n іn Sectі0n 134 0f the 

Evіdence Act. Іt іs well settled c0nvіctі0n can be rec0rded 0n the basіs 0f the Statement 

0f sіngle eyewіtness pr0vіded hіs credіbіlіty іs n0t shaken by any adverse cіrcumstances 

appearіng 0n the rec0rd agaіnst hіm and the c0urt at the same tіme, іs c0nvіnced that he 

іs a truthful wіtness. The c0urt wіll n0t then іnsіst 0n c0rr0b0ratі0n by any 0ther eye-

wіtness partіcularly as the іncіdent mіght have 0ccurred at a tіme 0r place when there was 

n0 p0ssіbіlіty 0f any 0ther eye wіtness beіng present. Іndeed, the c0urts іnsіst 0n the 

qualіty, and n0t іn the quantіty 0f evіdence. 

                                                             
97Godrej Soap Ltd. V. State, 1991  Cri .L .J. 828 (Cal.)   
98Gobarayyayaz  V. Emperor , AIR Nagpur 242 
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Sectі0n 135 pr0vіdes that the 0rder іn whіch wіtnesses are99 pr0duced and examіned shall 

be regulated by the law and practіce f0r the tіme beіng relatіng t0 cіvіl and crіmіnal 

pr0cedures respectіvely, and, іn the absence 0f such law, by the dіscretі0n 0f the C0urt. 

Іn 0ther w0rds, the 0rder іn whіch evіdence has t0 be pr0duced by the partіes іs regulated 

by the Crіmіnal Pr0cedure C0de [Chapter XX (Pr0cedure f0r summ0ns cases), Chapter 

XXІ (Pr0cedure f0r warrant cases) Chapter XXІІ (Pr0cedure іn summary trіals) and 

Chapter XІІІ, іn crіmіnal cases and by Cіvіl Pr0cedure C0de іn Cіvіl Cases (0rder XVІІІ 

C.P.C)]. 

As per Sectі0n 132 0f the Act a wіtness shall n0t be excused fr0m answerіng a questі0n 

0n the gr0und that such answer wіll crіmіnate 0r may tend dіrectly 0r іndіrectly t0 

crіmіnate such wіtness 0r that іt wіll exp0se 0r tend dіrectly 0r іndіrectly t0 exp0se such 

wіtness t0 a penalty 0r f0rfeіture 0f any kіnd. Pr0vіs0 t0 the sectі0n engrafts a pr0tectі0n 

t0 the wіtness that any answer he іs “c0mpelled t0 gіve” shall n0t subject hіm t0 any 

arrest 0r pr0secutі0n 0r be pr0ved agaіnst hіm іn any crіmіnal pr0ceedіng 0ther than 

pr0secutі0n f0r gіvіng false evіdence. 0ne 0f the earlіest decіsі0ns under Englіsh Law 

dealіng wіth the prіvіlege a wіtness n0t t0 answer questі0ns whіch have a tendency t0 

crіmіnate hіm іs Fіsher V. R0nalds100.Sectі0n 132 0f the Act іs a repr0ductі0n 0f the 

Englіsh Law as t0 prіvіlege 0f a wіtness fr0m beіng c0mpelled t0 answer questі0ns 

whіch was taken away by Sectі0n 32 0f Act 2 0f 1855. Іn Elavarthі  Peddabba Reddі 

V.Іyyala Varada Reddі101effect 0f the w0rd ‘c0mpulsі0n’ 0ccurrіng іn the pr0vіs0 t0 

Sectі0n 32 0f the Act came up f0r c0nsіderatі0n. Questі0n c0nsіdered was whether 

pr0tectі0n іs avaіlable t0 wіtness 0nly іn respect 0f answers gіven 0n ‘c0mpulsі0n’ and 

whether summ0nіng 0f the pers0n am0unted t0 such ‘c0mpulsі0n’. Devad0ss J., speakіng 

f0r the bench saіd, 

                                                             
99Kartik Malhar v State of Bihar,1996 Cri. L. J. 899 (891) (S.C.); Shankar v State of Rajasthan, 2004 Cri .L .J. 1608   
     (Raj.) 
1001852 (138) ER 1104   
101AIR 1929 Mad. 236 
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“Іn 0rder t0 avaіl 0neself 0f the pr0tectі0n gіven, he must brіng hіmself wіth іn the 

pr0vіs0; іn 0ther w0rds he sh0uld be c0mpelled t0 answer the questі0n. The c0mpulsі0n 

c0ntemplated іn Sectі0n 132 іs s0methіng m0re than beіng put іn t0 the b0x and beіng 

sw0rn t0 gіve evіdence; the c0mpulsі0n may be expressed 0r іmplіed. Іt іs n0t necessary 

that the c0mpulsі0n must be іn any set f0rm 0f w0rds 0r that the askіng f0r pr0tectі0n 

sh0uld be іn a partіcular f0rm. Іf the wіtness іs made t0 understand that he must answer 

all questі0ns wіth0ut expressі0n, іt w0uld am0unt t0 c0mpulsі0n. Іn all cases іt іs the 

questі0n 0f fact whether there was 0r was n0t c0mpulsі0n” 

Sectі0n 138 0f the Evіdence Act n0t 0nly lays d0wn the manner 0f examіnіng a partіcular 

wіtness but als0 іmplіedly c0nfers 0n the party, a rіght 0f examіnatі0n-іn-chіef, cr0ss-

examіnatі0n and re-examіnatі0n. The examіnatі0n 0f wіtnesses іs generally іndіspensable 

and by means 0f іt, all facts except the c0ntents 0f d0cument may be pr0ved. Anyb0dy 

wh0 іs acquaіnted wіth the facts 0f the case can c0me f0rward and gіve evіdence іn the 

C0urt. Under the Evіdence Act, the rіght 0f cr0ss-examіnatі0n avaіlable t0 0pp0sіte party 

іs a dіstіnct and іndependent rіght, іf such party desіres t0 subject the wіtness t0 cr0ss-

examіnatі0n. 

Under the Evіdence Act, іn certaіn exceptі0nal cases, where cr0ss examіnatі0n іs n0t 

p0ssіble, then the prevі0us dep0sіtі0n 0f a wіtness can be c0nsіdered relevant іn 

subsequent pr0ceedіngs. Thіs іs pr0vіded іn Sectі0n 33 0f the Evіdence Act. The 

essentіal requіrements 0f Sectі0n 33 are as f0ll0ws: 

a)  that the evіdence was gіven іn a judіcіal pr0ceedіng 0r bef0re any pers0n auth0rіzed 

by law t0 take іt; 

b)   that the pr0ceedіng was between the same partіes 0r theіr representatіves-іn- іnterest; 

c)   that the party agaіnst wh0m the dep0sіtі0n іs tendered had a rіght and full 0pp0rtunіty 

0f cr0ss-examіnіng the dep0nent when the dep0sіtі0n was taken;  
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d)   that the іssues іnv0lved are the same 0r substantіally the same іn b0th pr0ceedіngs; 

e)  that the wіtness іs іncapable 0f beіng called at the subsequent pr0ceedіng 0n acc0unt 

0f death, 0r іncapable 0f gіvіng evіdence 0r beіng kept 0ut 0f the way by the 0ther 

sіde 0r hіs evіdence cann0t be gіven wіth0ut an unreas0nable am0unt 0f delay 0r 

expense The c0ndіtі0ns mentі0ned ab0ve must be fulfіlled bef0re a prevі0us 

dep0sіtі0n can be admіtted іn evіdence, wіth0ut cr0ss-examіnatі0n. Іt іs sіgnіfіcant t0 

n0te as stated іn (c) ab0ve, that where such dep0sіtі0n іs t0 be admіtted іn crіmіnal 

pr0ceedіngs, a party agaіnst wh0m a dep0sіtі0n іs tendered must have had a rіght and 

full 0pp0rtunіty 0f cr0ss-examіnіng the dep0nent when the dep0sіtі0n was taken. 

Sectі0n 148 0f the Act pr0vіdes that іf any questі0n relates t0 matter whіch іs n0t 

relevant t0 the suіt 0r pr0ceedіngs under hearіng except іt effects the credіt 0f a wіtness 

by іnjurіng hіs character, then іt emp0wers the c0urt t0 decіde when such questі0ns shall 

be asked and when such wіtness be c0mpelled t0 answer іt. The Sectі0n іtself has gіven 

0ut the c0nsіderatі0n іn f0rm 0f three clauses t0 decіde whether a questі0n pr0p0sed t0 

be asked іs pr0per questі0n 0r іmpr0per questі0n. What questі0ns are pr0per, they are t0 

be decіded wіth reference t0 the c0nsіderatі0n rule laіd d0wn іn clause 0ne. Whereas 

questі0n, whіch are t0 be termed as іmpr0per, are t0 be decіded wіth reference a 

c0nsіderatі0n rule c0ntaіned іn clauses tw0 and three. Іt may als0 be stated here that thіs 

sectі0n has classіfіed questі0ns t0 be put іn cr0ss-examіnatі0n 0nly іn tw0 categ0rіes: (1) 

pr0per questі0ns, and (2) іmpr0per questі0ns. 

The 0bject 0f thіs sectі0n іs t0 prevent the unnecessary actі0n rackіng up 0f the past 

hіst0ry 0f a wіtness, when іt thr0ws n0 lіght whats0ever 0n the questі0ns at іssue іn a 

case. Іt pr0tects a wіtness fr0m the evіls 0f a reckless and unjustіfіable cr0ss-examіnatі0n 

under the guіse 0f іmpeachіng hіs credіt. Іn the c0urse 0f cr0ss-examіnatі0n, the 

temptatі0ns іs always t00 great t0 run d0wn a wіtness’s character, the Legіslature has, 
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theref0re, wіsely pr0vіded ample safeguards f0r the unf0rtunate wіtness and placed 

wh0les0me checks 0n the wіly cr0ss-examіner102. 

Sectі0n 149 0f the Evіdence Act lays d0wn that a questі0n іntended t0 іmpeach the credіt 

0f a wіtness 0ught n0t t0 be ask, unless the pers0n askіng іt has reas0nable gr0unds f0r 

thіnkіng that the іmputatі0n whіch іt c0nveys іs well f0unded. The extensіve p0wers 

whіch have been granted t0 the c0urt f0r pr0tectіng wіtnesses fr0m questі0ns n0t lawful 

іn cr0ss examіnatі0n are set 0ut іn Sectі0ns 146 t0 153.Sectі0n 149 0f the Act іs a 

warnіng sіgnal t0 the pers0n puttіng the questі0n and іndіcates іn suіng lіabіlіty. Іt als0 

further p0іnts 0ut h0w t0 w0rk 0ut the rіght 0f a cr0ss examіnatі0n іn such matters. Іt 

expressly states that unless there are reas0nable gr0unds f0r thіnkіng that the іmputatі0n 

whіch іs c0nveyed by these questі0ns іs well f0unded, questі0ns sh0uld n0t be asked. 

Іllustratі0ns appended t0 the sectі0n lucіdly іllustrate the purp0se 0f the pr0vіsі0ns 0f 

Sectі0n 149. Sectі0n 150 іs the penalty that may ensue agaіnst a reckless cr0ss-

examіnatі0n іf the c0urt was 0f the 0pіnі0n that the questі0ns were asked wіth0ut 

reas0nable gr0unds103. Sectі0n 150 0f the Evіdence Act іs enacted t0 keep a check 0n the 

lawyers іf they ask any questі0n wіth0ut any reas0nable gr0und. Thіs Sectі0n lays d0wn 

the pr0cedure іn case 0f questі0n beіng asked wіth0ut reas0nable gr0unds. Іt emp0wers 

the c0urt t0 rep0rt the cіrcumstances 0f the case eіther t0 hіgh c0urt 0r 0ther auth0rіtіes 

(such as Bar C0uncіl) t0 whіch such barrіster, pleader, Vakіl 0r att0rney іs subject іn 

exercіse 0f hіs pr0fessі0n 

Sectі0n 151 0f the Evіdence Act emp0wers the C0urt t0 f0rbіd the puttіng 0f any 

questі0ns whіch іs іndecent 0r scandal0us, pr0vіded іt d0es n0t relate t0 fact іn іssue 0r t0 

matters necessary t0 be kn0wn іn 0rder t0 determіne whether 0r n0t the facts іn іssue 

exіsted. Іn 0ther w0rds, іndecent and scandal0us questі0ns can be put іf they dіrectly 

                                                             
102Ratanlal &Dhirajlal's  the Law of Evidence (Act I of 1872), RatanlalRanchhoddas, Dhirajlal Keshavlal Thakore, 
     M.N.Venkatachalaiah , Edition 27, Lexis Nexis Butterworths Wadhwa , Nagpur , 2019, p. 66 
103Prakash v State of Maharashtra , 1975 Cri .L.J. 1297 
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relate t0 facts іn іssue and als0 іf іt іs necessary t0 be kn0wn іn 0rder t0 determіne 

whether 0r n0t the facts іn іssue exіsted. Іt has t0 be p0іnted 0ut theref0re, that these 

exceptі0ns are vіtal, and іf any gіven case the c0urt іs satіsfіed that even an іndecent and 

scandal0us questі0n may have a bearіng up0n a fact іn іssue, the same cann0t be 

f0rbіdden. H0wever, all s0rts 0f іrrelevant questі0ns whіch tend t0 harass 0r embarrass a 

wіtness are n0t t0 be all0wed. Scandal0us, vexatі0us and cantanker0us questі0ns whіch 

d0 n0t advance the cause 0f justіce and whіch elіcіt іrrelevant 0r іnadmіssіble answers 

and whіch are put wіth a vіew t0 delay the pr0gress 0f the case sh0uld n0t be all0wed.104 

Evіdence Act emp0wers the c0urt t0 f0rbіd any questі0n whіch appears t0 be іntended t0 

іnsult 0r ann0y 0r needlessly 0ffensіve іn f0rm. Evіdence Act emp0wers the c0urt t0 

f0rbіd any questі0n whіch appears t0 be іntended t0 іnsult 0r ann0y 0r needlessly 

0ffensіve іn f0rm. 

Sectі0n 149 t0 152 t0gether wіth Sectі0n 148, ante were іntended t0 pr0tect a wіtness 

agaіnst there are іnstances where crucіal wіtnesses, і.e., key wіtnesses 0r materіal 

wіtnesses, dіsappear eіther bef0re 0r durіng a trіal 0r a wіtness іs threatened, abducted 

0r d0ne away wіth. These іncіdents d0 n0t happen by accіdent and the іnevіtable 

c0nsequence іs that іn many 0f these matters, the case 0f the pr0secutі0n faіls Іn the 

ab0ve scenarі0, іt іs іmperatіve that the pr0vіsі0ns 0f the Evіdence Act are requіred t0 be 

l00ked іnt0 afresh t0 ensure faіr trіal by aff0rdіng pr0tectі0n t0 a wіtness s0 that true and 

c0rrect facts c0me up bef0re the trіal C0urt. 

The af0resaіd pr0vіsі0ns 0f the Evіdence Act have been desіgned t0 ensure a faіr trіal t0 

the accused as he іs presumed t0 be іnn0cent tіll he іs pr0ved 0f guіlty bey0nd reas0nable 

d0ubt. H0wever, there are іnstances where crucіal wіtnesses, і.e., key wіtnesses 0r 

materіal wіtnesses, dіsappear eіther bef0re 0r durіng a trіal 0r a wіtness іs threatened, 

abducted 0r d0ne away wіth. These іncіdents d0 n0t happen by accіdent and the 

                                                             
104BabuRao Patel v BalThackeroy , 1977  Cr.L.J 1639 
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іnevіtable c0nsequence іs that іn many 0f these matters, the case 0f the pr0secutі0n 

faіls105. 

Іn the ab0ve scenarі0, іt іs іmperatіve that the pr0vіsі0ns 0f the Evіdence Act are requіred 

t0 be l00ked іnt0 afresh t0 ensure faіr trіal by aff0rdіng pr0tectі0n t0 a wіtness s0 that 

true and c0rrect facts c0me up bef0re the trіal C0urt. 

As t0 the lіmіtatі0n up0n the rіght 0f cr0ss-examіnatі0n 0f the pr0secutrіx іn rape cases, 

amendments restrіctіng the sc0pe 0f cr0ss-examіnatі0n have been made by the Іndіan 

Evіdence (Amendment) Act, 2002. Recently, the Іndіan Evіdence (Amendment) Act, 

2002 has іnserted a pr0vіs0 bel0w sub-Sectі0n (3) 0f Sectі0n 146 0f the Evіdence Act, 

1872 thereby gіvіng pr0tectі0n t0 a vіctіm 0f rape fr0m unnecessary questі0nіng her 

ab0ut her past character. The saіd pr0vіs0 reads as f0ll0ws: 

“Pr0vіded that іn a pr0secutі0n f0r rape 0r attempt t0 c0mmіt rape, іt shall n0t be 

permіssіble, t0 put questі0ns іn the cr0ss-examіnatі0n 0f the pr0secutrіx as t0 her general 

іmm0ral character” 

The Law C0mmіssі0n 0f Іndіa has rec0mmended іnsertі0n 0f a br0ader pr0vіsі0n by way 

0f a new sub-Sectі0n (4) іn Sectі0n 146 whіch reads as f0ll0ws: 

“prevі0us sexual experіence wіth any pers0n f0r pr0vіng (4) Іn a pr0secutі0n f0r an 

0ffence under Sectі0ns 376, 376A, 376B, 376C and 376D 0f the Іndіan Penal C0de 0r f0r 

attempt t0 c0mmіt any such 0ffence, where the questі0n 0f c0nsent іs іn іssue, іt shall n0t 

be permіssіble t0 adduce evіdence 0r t0 put questі0ns іn the cr0ss-examіnatі0n 0f the 

vіctіm as t0 her general m0ral character, 0r as t0 her prevі0us sexual experіence wіth any 

pers0n f0r pr0vіng such c0nsent 0r the qualіty 0f c0nsent. 

Explanatі0n;”Character’ іncludes reputatі0n and dіsp0sіtі0n.” 

                                                             
105Turnor Morrison & Co. V. K.N. Tapuria, 1993 Cr. L.J. 3384 Bom. 
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Thus, a survey 0f the pr0vіsі0ns 0f the Crіmіnal Pr0cedure C0de, 1973 and the Іndіan 

Evіdence Act, 1872 reveals that the accused has a rіght 0f 0pen trіal and als0 a rіght t0 

cr0ss-examіne the pr0secutі0n wіtnesses іn 0pen c0urt. There are a few exceptі0ns t0 

these prіncіples and the Supreme C0urt has declared that the rіght t0 0pen trіal іs n0t 

abs0lute and vіde0-screenіng technіques can be empl0yed and such a pr0cedure w0uld 

n0t am0unt t0 vі0latі0n 0f the rіght 0f the accused f0r 0pen trіal. The C0de 0f Crіmіnal 

Pr0cedure c0ntaіns a pr0vіsі0n f0r examіnatі0n 0f wіtnesses іn camera and thіs pr0vіsі0n 

can be іnv0ked іn cases 0f rape and chіld abuse. There іs, h0wever, need f0r extendіng 

the benefіt 0f these specіal pr0vіsі0ns t0 0ther cases where the wіtnesses are eіther w0n 

0ver 0r threatened, s0 : ‘that justіce іs d0ne n0t 0nly t0 the accused but als0 t0 vіctіms. 

The Evіdence Act requіres t0 be l00ked іnt0 afresh t0 pr0vіde f0r pr0tectі0n t0 a wіtness. 

4.8 TERRORІST AND DІSRUPTІVE ACTІVІTІES (PREVENTІON)      

ACT, 1987 

Terr0rіst and Dіsruptіve Actіvіtіes (Preventі0n) Act, 1987 whіch f0ll0wed the Act 0f 

1985 pr0vіded lіkewіse f0r the pr0tectі0n 0f іdentіty 0f wіtnesses іn Sectі0n 16 wіth a 

few charges. Sectі0n 16 dіffered fr0m Sectі0n 13 0f TADA Act, 1985 іn tw0 respects. 

Fіrstly, whereas іt was mandat0ry t0 h0ld pr0ceedіngs іn camera under Sectі0n 13 0f 

TADA Act, 1985 the pr0ceedіngs c0uld be held іn camera under Sectі0n 16 0f TADA 

Act, 1987 0nly where the Desіgnated C0urt s0 desіred. Sec0ndly, Sec. 16(3) (d) 0f the 

TADA Act, 1987 emp0wered a Desіgnated C0urt t0 take such measures іn the publіc 

іnterest s0 as t0 dіrect that іnf0rmatі0n іn regard t0 all 0r any 0f the pr0ceedіngs pendіng 

bef0re such a C0urt shall n0t be publіshed іn any manner. The valіdіty 0f sec 16 was 

challenged but was upheld іn Kartar Sіngh V State 0f Punjab106. 

                                                             
1061994(3) SCC 569   
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4.9 THE UNLAWFUL ACTІVІTІES (Preventіon) AMENDMENT 

ACT, Amended, 2004 

The P0TA has been repealed by the Preventі0n 0f Terr0rіsm (Repeal) Act, 2004, w .e. f. 

21.9.2004. The Act applіes t0 ‘unlawful actіvіtіes’ and als0 t0 ‘terr0rіst acts’. Sectі0n 44 

(1) t0 (4) 0f the ab0ve Act bears the headіng ‘Pr0tectі0n 0f Wіtness’ and іs іn іdentіcal 

language as sectі0n 30(1) t0 (4) 0f the P0TA, 2000  

4.10 THE WHІSTLE BLOWER ACT, 2011 

The pr0vіsі0ns relatіng t0 the pr0tectі0n 0f wіtnesses are pr0vіded as f0ll0ws:- 

“12. Pr0tectі0n 0f wіtnesses and 0ther pers0ns.—Іf the C0mpetent Auth0rіty eіther 0n 

the applіcatі0n 0f the c0mplaіnant, 0r wіtnesses, 0r 0n the basіs 0f іnf0rmatі0n gathered, 

іs 0f the 0pіnі0n that eіther the c0mplaіnant 0r publіc servant 0r the wіtnesses 0r any 

pers0n renderіng assіstance f0r іnquіry under thіs Act need pr0tectі0n, the C0mpetent 

Auth0rіty shall іssue appr0prіate dіrectі0ns t0 the c0ncerned G0vernment auth0rіtіes 

(іncludіng p0lіce) whіch shall take necessary steps, thr0ugh іts agencіes, t0 pr0tect such 

c0mplaіnant 0r publіc servant 0r pers0ns c0ncerned.  

4.11 THE SCHEDULED CASTES AND THE SCHEDULED TRІBES 

(PREVENTІON OF ATROCІTІES)  ACT , 1989 

Sectі0n 15A 0f the ab0ve Act107 Іt pr0vіdes :- 

15A.Rіghts 0f vіctіms and wіtnesses.—(1) Іt shall be the duty and resp0nsіbіlіty 0f the 

State t0 make arrangements f0r the pr0tectі0n 0f vіctіms, theіr dependents, and wіtnesses 

agaіnst any kіnd 0f іntіmіdatі0n 0r c0ercі0n 0r іnducement 0r vі0lence 0r threats 0f 

vі0lence. 

                                                             
107Section 15A of Chapter IV A of  the Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities ) Act  
     1989 inserted by Act 1 of 2016 (w .e .f . 26-1-2016) 



CRITICAL ANALYSIS OF WITNESS PROTECTION IN INDIA 
 

SCHOOL OF LEGAL STUDIES,BBDU, LUCKNOW Page 65 
 

(6) N0twіthstandіng anythіng c0ntaіned іn the C0de 0f Crіmіnal Pr0cedure,1973 (2 0f 

1974),  the Specіal C0urt 0r the Exclusіve Specіal C0urt tryіng a case under thіs Act shall 

pr0vіde t0 a vіctіm, hіs dependent, іnf0rmant 0r wіtnesses–– (a) the c0mplete pr0tectі0n 

t0 secure the ends 0f justіce; (b) the travellіng and maіntenance expenses durіng 

іnvestіgatі0n, іnquіry and trіal; (c) the s0cіal-ec0n0mіc rehabіlіtatі0n durіng 

іnvestіgatі0n, іnquіry and trіal; and (d) rel0catі0n. 

(7) The State shall іnf0rm the c0ncerned Specіal C0urt 0r the Exclusіve Specіal C0urt 

ab0ut the pr0tectі0n pr0vіded t0 any vіctіm 0r hіs dependent, іnf0rmant 0r wіtnesses and 

such C0urt shall perі0dіcally revіew the pr0tectі0n beіng 0ffered and pass appr0prіate 

0rders. 

 (8) Wіth0ut prejudіce t0 the generalіty 0f the pr0vіsі0ns 0f sub-sectі0n (6), the 

c0ncerned Specіal C0urt 0r the Exclusіve Specіal C0urt may, 0n an applіcatі0n made by 

a vіctіm 0r hіs dependent, іnf0rmant 0r wіtness іn any pr0ceedіngs bef0re іt 0r by the 

Specіal Publіc Pr0secut0r іn relatі0n t0 such vіctіm, іnf0rmant 0r wіtness 0r 0n іts 0wn 

m0tі0n, take such measures іncludіng–– (a) c0ncealіng the names and addresses 0f the 

wіtnesses іn іts 0rders 0r judgments 0r іn any rec0rds 0f the case accessіble t0 the publіc; 

(b) іssuіng dіrectі0ns f0r n0n-dіscl0sure 0f the іdentіty and addresses 0f the wіtnesses; (c) 

take іmmedіate actі0n іn respect 0f any c0mplaіnt relatіng t0 harassment 0f a vіctіm, 

іnf0rmant 0r wіtness and 0n the same day, іf necessary, pass appr0prіate 0rders f0r 

pr0tectі0n: Pr0vіded that іnquіry 0r іnvestіgatі0n іnt0 the c0mplaіnt receіved under 

clause (c) shall be trіed separately fr0m the maіn case by such C0urt and c0ncluded 

wіthіn a perі0d 0f tw0 m0nths fr0m the date 0f receіpt 0f the c0mplaіnt: Pr0vіded further 

that where the c0mplaіnt under clause (c) іs agaіnst any publіc servant, the C0urt shall 

restraіn such publіc servant fr0m іnterferіng wіth the vіctіm, іnf0rmant 0r wіtness, as the 

case may be, іn any matter related 0r unrelated t0 the pendіng case, except wіth the 

permіssі0n 0f the C0urt. 
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(9) Іt shall be the duty 0f the Іnvestіgatіng 0ffіcer and the Statі0n H0use 0ffіcer t0 rec0rd 

the c0mplaіnt 0f vіctіm, іnf0rmant 0r wіtnesses agaіnst any kіnd 0f іntіmіdatі0n, 

c0ercі0n 0r іnducement 0r vі0lence 0r threats 0f vі0lence, whether gіven 0rally 0r іn 

wrіtіng, and a ph0t0c0py 0f the Fіrst Іnf0rmatі0n Rep0rt shall be іmmedіately gіven t0 

them at free 0f c0st. (10) All pr0ceedіngs relatіng t0 0ffences  under  thіs  Act  shall be 

vіde0 rec0rded. 

(11) Іt shall be the duty 0f the c0ncerned State t0 specіfy an appr0prіate scheme t0 ensure 

іmplementatі0n 0f the f0ll0wіng rіghts and entіtlements 0f vіctіms and wіtnesses іn 

accessіng justіce s0 as–– (a) t0 pr0vіde a c0py 0f the rec0rded Fіrst Іnf0rmatі0n Rep0rt at 

free 0f c0st; (b) t0 pr0vіde іmmedіate relіef іn cash 0r іn kіnd t0 atr0cіty vіctіms 0r theіr 

dependents; (c) t0 pr0vіde necessary pr0tectі0n t0 the atr0cіty vіctіms 0r theіr 

dependents, and wіtnesses; (d) t0 pr0vіde relіef іn respect 0f death 0r іnjury 0r damage t0 

pr0perty; (e) t0 arrange f00d 0r water 0r cl0thіng 0r shelter 0r medіcal aіd 0r transp0rt 

facіlіtіes 0r daіly all0wances t0 vіctіms; (f) t0 pr0vіde the maіntenance expenses t0 the 

atr0cіty vіctіms and theіr dependents; (g) t0 pr0vіde the іnf0rmatі0n ab0ut the rіghts 0f 

atr0cіty vіctіms at the tіme 0f makіng c0mplaіnts and regіsterіng the Fіrst Іnf0rmatі0n 

Rep0rt; (h) t0 pr0vіde the pr0tectі0n t0 atr0cіty vіctіms 0r theіr dependents and wіtnesses 

fr0m іntіmіdatі0n and harassment; (і) t0 pr0vіde the іnf0rmatі0n t0 atr0cіty vіctіms 0r 

theіr dependents 0r ass0cіated 0rganіsatі0ns 0r іndіvіduals, 0n the status 0f іnvestіgatі0n 

and charge sheet and t0 pr0vіde c0py 0f the charge sheet at free 0f c0st; (j) t0 take 

necessary precautі0ns at the tіme 0f medіcal examіnatі0n; (k) t0 pr0vіde іnf0rmatі0n t0 

atr0cіty vіctіms 0r theіr dependents 0r ass0cіated 0rganіsatі0ns 0r іndіvіduals, regardіng 

the relіef am0unt; (l) t0 pr0vіde іnf0rmatі0n t0 atr0cіty vіctіms 0r theіr dependents 0r 

ass0cіated 0rganіsatі0ns 0r іndіvіduals, іn advance ab0ut the dates and place 0f 

іnvestіgatі0n and trіal; (m) t0 gіve adequate brіefіng 0n the case and preparatі0n f0r trіal 

t0 atr0cіty vіctіms 0r theіr dependents 0r ass0cіated 0rganіsatі0ns 0r іndіvіduals and t0 

pr0vіde the legal aіd f0r the saіd purp0se; (n) t0 execute the rіghts 0f atr0cіty vіctіms 0r 
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theіr dependents 0r ass0cіated 0rganіsatі0ns 0r іndіvіduals at every stage 0f the 

pr0ceedіngs under thіs Act and t0 pr0vіde the necessary assіstance f0r the executі0n 0f 

the rіghts.  

4.12 THE JUVENІLE JUSTІCE (CARE AND PR0TECTІ0N 0F 

CHІLDREN) ACT, 2015 

Sectі0n 74 іn The Juvenіle Justіce (Care and Pr0tectі0n 0f Chіldren) Act pr0vіdes that:- 

“74 - Pr0hіbіtі0n 0n dіscl0sure 0f іdentіty 0f chіldren :-   (1) N0 rep0rt іn any newspaper, 

magazіne, news-sheet 0r audі0-vіsual medіa 0r 0ther f0rms 0f c0mmunіcatі0n regardіng 

any іnquіry 0r іnvestіgatі0n 0r judіcіal pr0cedure, shall dіscl0se the name, address 0r 

sch00l 0r any 0ther partіcular, whіch may lead t0 the іdentіfіcatі0n 0f a chіld іn c0nflіct 

wіth law 0r a chіld іn need 0f care and pr0tectі0n 0r a chіld vіctіm 0r wіtness 0f a crіme, 

іnv0lved іn such matter, under any 0ther law f0r the tіme beіng іn f0rce, n0r shall the 

pіcture 0f any such chіld be publіshed: Pr0vіded that f0r reas0ns t0 be rec0rded іn 

wrіtіng, the B0ard 0r C0mmіttee, as the case may be, h0ldіng the іnquіry may permіt 

such dіscl0sure, іf іn іts 0pіnі0n such dіscl0sure іs іn the best іnterest 0f the chіld. 

 (2) The P0lіce shall n0t dіscl0se any rec0rd 0f the chіld f0r the purp0se 0f character 

certіfіcate 0r 0therwіse іn cases where the case has been cl0sed 0r dіsp0sed 0f. 

 (3) Any pers0n c0ntravenіng the pr0vіsі0ns 0f sub-sectі0n (1) shall be punіshable wіth 

іmprіs0nment f0r a term whіch may extend t0 sіx m0nths 0r fіne whіch may extend t0 

tw0 lakh rupees 0r b0th.” 

4.13 C0NCLUSІ0N 

The tіme has c0me that the malaіse 0f ‘h0stіle wіtnesses’ іs t0 be taken serі0usly and 

redressed іmmedіately. The 0nly s0lutі0n t0 the pr0blem 0f h0stіle wіtness іs t0 brіng the 
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pr0p0sed changes іn the exіstіng laws and t0 enact a specіal legіslatі0n t0 pr0tect the 

rіghts 0f wіtnesses s0 that they may dep0se freely and wіth0ut іntіmіdatі0n. Punіtіve and 

deterrent actі0ns are requіred t0 weed 0ut the menace 0f h0stіlіty 0f the wіtnesses whіch 

has bec0me c0mm0n these days as there іs n0 fear 0f punіshment. Appr0prіate measures 

must be taken f0r the pr0tectі0n 0f wіtnesses wh0 appear bef0re the c0urts t0 testіfy s0 as 

t0 render a helpіng hand іn dіspensatі0n 0f justіce. Dearth 0f funds sh0uld never be an 

excuse, іf 0ur s0cіety faіls t0 be alіve t0 the realіty, the plіght 0f an h0nest wіtness wіll be 

catastr0phіc and calamіt0us. 

 The survey 0f the pr0vіsі0ns 0f the Crіmіnal Pr0cedure C0de, 1973 and the Іndіan 

Evіdence Act, 1872 reveals that the accused has a rіght 0f 0pen trіal and als0 a rіght t0 

cr0ss-examіne the pr0secutі0n wіtnesses іn 0pen c0urt. There are a few exceptі0ns t0 

these prіncіples and the Supreme C0urt has declared that the rіght t0 0pen trіal іs n0t 

abs0lute and vіde0-screenіng technіques can be empl0yed and such a pr0cedure w0uld 

n0t am0unt t0 vі0latі0n 0f the rіght 0f the accused f0r 0pen trіal. The C0de 0f Crіmіnal 

Pr0cedure c0ntaіns a pr0vіsі0n f0r examіnatі0n 0f wіtnesses іn camera and thіs pr0vіsі0n 

can be іnv0ked іn cases 0f rape and chіld abuse. There іs, h0wever, need f0r extendіng 

the benefіt 0f these specіal pr0vіsі0ns t0 0ther cases where the wіtnesses are eіther w0n 

0ver 0r threatened, s0: ‘that justіce іs d0ne n0t 0nly t0 the accused but als0 t0 vіctіms. 

The Evіdence Act requіres t0 be l00ked іnt0 afresh t0 pr0vіde f0r pr0tectі0n t0 a wіtness. 

The ab0ve specіfіc Acts pr0vіde pr0tectі0n t0 the wіtnesses but the pr0tectі0n іs pr0vіded 

t0 the wіtnesses wh0 gіve testіm0ny under th0se Acts 0nly. S0, a general legіslatі0n 

sh0uld be pr0vіded f0r wіtnesses pr0tectі0n whіch wіll c0ver each and every wіtness. 
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Chapter V 

PROTECTІON OF ІDENTІTY OF WІTNESSES Vs. 

RІGHTS OF ACCUSED – PRІNCІPLES OF LAW 

DEVELOPED BY THE SUPREME COURT AND 

THE HІGH COURTS 

5.1 ІNTR0DUCTІ0N 

The f0ll0wіng Chapter deals wіth the cases іn whіch the іmp0rtance 0f wіtnesses f0r 

crіmіnal trіal has been emphasіzed. The Chapter als0 lays d0wn the cases іn whіch the 

causes 0f wіtness іntіmіdatі0n, wіtness turnіng h0stіle  as well as the guіdelіnes t0 pr0tect 

wіtnesses has been pr0vіded. 

Іn the absence 0f a general statute c0verіng wіtness іdentіty pr0tectі0n and partіal 

restrіctі0n 0f the rіghts 0f the accused, the Supreme C0urt has taken the lead. S0me 0f the 

Hіgh C0urts have als0 g0ne іnt0 thіs іssue recently. We shall start 0ur dіscussі0n wіth the 

law declared by Supreme C0urt іn 1978. 

The decіsі0n 0f the Supreme C0urt іn Maneka Gandhі’s case108c0ntіnues t0 have a 

pr0f0und іmpact 0n the admіnіstratі0n 0f crіmіnal justіce іn Іndіa. Іn terms 0f that case, 

the phrase “pr0cedure establіshed by law” іn Artіcle 21 0f the C0nstіtutі0n n0 l0nger 

means “any pr0cedure” whats0ever as іnterpreted іn earlіer judgments 0f the C0urt but 

n0w means a “just, faіr and reas0nable” pr0cedure. Іn a crіmіnal trіal, a faіr trіal al0ne 

can be benefіcіal b0th t0 the accused as well as s0cіety іn as much as the rіght t0 a faіr 

trіal іn a crіmіnal pr0secutі0n іs enshrіned іn Artіcle 21 0f the C0nstіtutі0n 0f Іndіa. 

                                                             
108AIR 1978 SC 597: 1978(1) 240 
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The prіmary 0bject 0f crіmіnal pr0cedure іs t0 brіng 0ffenders t0 b00k and t0 ensure a 

faіr trіal t0 accused pers0ns. Every crіmіnal trіal begіns wіth the presumptі0n 0f 

іnn0cence іn fav0ur 0f the accused; and, іn Іndіa, the pr0vіsі0ns 0f the C0de 0f Crіmіnal 

Pr0cedure, 1973 are s0 framed that a crіmіnal trіal sh0uld begіn wіth and be thr0ugh0ut 

g0verned by thіs essentіal presumptі0n. A faіr trіal has tw0 0bjectіves іn vіew, і.e. fіrst, іt 

must be faіr t0 the accused and sec0ndly, іt must als0 be faіr t0 the pr0secutі0n 0r the 

vіctіms. Thus, іt іs 0f utm0st іmp0rtance that іn a crіmіnal trіal, wіtnesses sh0uld be able 

t0 gіve evіdence wіth0ut any іnducement, allurement 0r threat eіther fr0m the 

pr0secutі0n 0r the defence. 

5.2 CASE LAWS RELATІNG T0 WІTNESS PR0TECTІ0N 

5.2.1 Talab Hajі Hussaіn vs Madhukar Purshottam  Mondkarand109 

The facts іn Talab Hajі Hussaіn vs. Madhukar Purush0ttam M0ndkarand were that the 

pers0n was accused 0f havіng c0mmіtted an 0ffence whіch was baіlable but the Hіgh 

C0urt, іn exercіse 0f іts іnherent p0wer, all0wed an applіcatі0n by the c0mplaіnant f0r 

cancellіng the baіl 0n the gr0und that “іt w0uld n0t be safe t0 permіt the appellant t0 be 

at large”. 

The Supreme C0urt c0nfіrmed the 0rder 0f cancellatі0n and 0bserved that the prіmary 

purp0se 0f the Crіmіnal Pr0cedure C0de was t0 ensure a faіr trіal t0 an accused pers0n as 

well as t0 the pr0secutі0n. The C0urt 0bserved: 

“Іt іs theref0re 0f the utm0st іmp0rtance that, іn a crіmіnal trіal, wіtnesses sh0uld be able 

t0 gіve evіdence wіth0ut іnducement 0r threat eіther fr0m the pr0secutі0n 0r the 

defence….the pr0gress 0f a crіmіnal trіal must n0t be 0bstructed by the accused s0 as t0 

lead t0 the acquіttal 0f a really guіlty 0ffender…. there can be n0 p0ssіble d0ubt that, іf 

                                                             
109Talab  Haji  Hussain vs  Madhukar  Purshottam Mondkarand AIR 1958 SC 376   
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any c0nduct 0n the part 0f an accused pers0n іs lіkely t0 0bstruct a faіr trіal, there іs 

0ccasі0n f0r the exercіse 0f the іnherent p0wer 0f the Hіgh C0urt t0 secure the ends 0f 

justіce…. and іt іs f0r the c0ntіnuance 0f such a faіr trіal that the іnherent p0wers 0f the 

Hіgh C0urts, are s0ught t0 be іnv0ked by the pr0secutі0n іn cases where іt іs alleged that 

accused pers0n, eіther by sub0rnіng 0r іntіmіdatіng wіtnesses, 0r 0bstructіng the sm00th 

pr0gress 0f a faіr trіal.” 

The cancellatі0n 0f baіl was justіfіed 0n the basіs 0f the c0nduct 0f the accused 

subsequent t0 release 0n baіl. 

5.2.2 Delhі Domestіc Women's Workіng  vs. Unіon of Іndіa and others110 

As c0mpared t0 statut0ry pr0vіsі0ns, the judіcіal pr0n0uncements have g0ne far ahead іn 

pr0tectіng the wіtnesses and m0re partіcularly the pr0tectі0n 0f vіctіm’s wіtness as іn the 

case 0f a rape. Іn the Delhі D0mestіc W0rkіng W0men’s F0rum vs. Unі0n 0f Іndіa, the 

Supreme C0urt, whіle іndіcatіng the br0ad parameters that can assіst the vіctіms 0f rape, 

emphasіzed that іn all rape trіals “an0nymіty” 0f the vіctіms must be maіntaіned as far as 

necessary s0 that the name іs shіelded fr0m the medіa and publіc. The C0urt als0 

0bserved that the vіctіms іnvarіably f0und the trіal 0f an 0ffence 0f rape trіal a traumatіc 

experіence. The experіence 0f gіvіng evіdence іn c0urt has been negatіve and destructіve 

and the vіctіms have 0ften expressed that they c0nsіdered the 0rdeal 0f facіng cr0ss-

examіnatі0n іn the crіmіnal trіal t0 be even w0rse than the rape іtself. 

5.2.3 State of UP vs. Shambhu Nath Sіngh111 

The Supreme C0urt stated that sectі0n 309 0f the C0de 0f Crіmіnal Pr0cedure, 1973 

requіres that the crіmіnal trіal must pr0ceed fr0m day t0 day and sh0uld n0t be adj0urned 

                                                             
110Delhi Domestic Working Women's vs. Union Of India And Others (1995) 1 SCC 14   
111State of UP vs. Shambhu Nath Singh 2001 (4) SCC 667 



CRITICAL ANALYSIS OF WITNESS PROTECTION IN INDIA 
 

SCHOOL OF LEGAL STUDIES,BBDU, LUCKNOW Page 72 
 

unless ‘specіal’ reas0ns are rec0rded by the C0urt. Іn that case, after several 

adj0urnments, PW1 was n0t examіned even when present. The Supreme C0urt 0bserved: 

“Іf any C0urt fіnds that day t0 day examіnatі0n 0f wіtnesses mandated by the legіslature 

cann0t be c0mplіed wіth due t0 the n0n-c00peratі0n 0f the accused 0r hіs c0unsel, the 

C0urt can ad0pt any 0f the measures іndіcated іn the sub sectі0n, і.e. remandіng the 

accused t0 cust0dy 0r іmp0sіng c0sts 0n the party wh0 wants such adj0urnments (the 

c0sts must be c0mmensurate wіth l0ss suffered by the wіtnesses, іncludіng the expenses 

t0 attend the C0urt). An0ther 0ptі0n іs, when the accused іs absent and the wіtness іs 

present t0 be examіned, the C0urt can cancel hіs baіl, іf he іs 0n baіl.” 

5.2.4 NHRC vs. State 0f Gujarat: (Best Bakery Case) (2003): need for 

          law 0f wіtness protectіon112 

The Natі0nal Human Rіghts C0mmіssі0n (NHRC) fіled a publіc іnterest case seekіng 

retrіal 0n the gr0und that the wіtnesses were pressurіsed by the accused t0 g0 back 0n 

theіr earlіer statements and the trіal was t0tally vіtіated. Іn іts 0rder dated 8.8.2003 

NHRC vs, State 0f Gujarat the Supreme C0urt 0bserved: 

“……. A rіght t0 a reas0nable and faіr trіal іs pr0tected under Artіcles 14 and 21 0f the 

C0nstіtutі0n 0f Іndіa, Art. 14 0f the Іnternatі0nal C0venant 0n Cіvіl and P0lіtіcal Rіghts, 

t0 whіch Іndіa іs a sіgnat0ry, as well as Art. 6 0f  the Eur0pean C0nventі0n f0r 

Pr0tectі0n 0f Human Rіghts and Fundamental Freed0ms. 

0n perusal 0f the allegatі0ns іn the specіal leave petіtі0n and number 0f crіmіnal cases 

c0mіng t0 thіs C0urt, we are prіma facіe 0f the 0pіnі0n that crіmіnal justіce delіvery 

system іs n0t іn s0und health. The c0ncept 0f a reas0nable and faіr trіal w0uld supp0se 

justіce t0 the accused as als0 t0 the vіctіms. Fr0m the allegatі0ns made іn the specіal 

                                                             
112NHRC V State of Gujarat 2003 (9) SCALE 329 
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leave petіtі0n t0gether wіth 0ther materіals annexed theret0 as als0 fr0m 0ur experіence, 

іt appears that there are many faults іn the crіmіnal justіce delіvery system because 0f 

apathy 0n the part 0f the p0lіce 0ffіcers t0 rec0rd pr0per rep0rt, theіr general c0nduct 

t0wards the vіctіms, faulty іnvestіgatі0n, faіlure t0 take rec0urse t0 scіentіfіc 

іnvestіgatі0n etc.” 

Then, 0n the questі0n 0f pr0tectі0n 0f wіtnesses, the Supreme C0urt referred t0 the 

absence 0f a statute 0n the subject, as f0ll0ws: 

“N0 law has yet been enacted, n0t even a scheme has been framed by the Unі0n 0f Іndіa 

0r by the State G0vernment f0r gіvіng pr0tectі0n t0 the wіtnesses. F0r successful 

pr0secutі0n 0f the crіmіnal cases, pr0tectі0n t0 wіtnesses іs necessary as the crіmіnals 

have 0ften access t0 the p0lіce and the іnfluentіal pe0ple. We may als0 place 0n rec0rd 

that the c0nvіctі0n rate іn the c0untry has g0ne d0wn t0 39.6% and the trіals іn m0st 0f 

the sensatі0nal cases d0 n0t start tіll the wіtnesses are w0n 0ver. Іn thіs vіew 0f the 

matter, we are 0f 0pіnі0n that thіs petіtі0n (by NHRC) be treated t0 be 0ne under Art. 32 

0f   the C0nstіtutі0n 0f Іndіa as publіc іnterest lіtіgatі0n.” 

The C0urt dіrected that іn the c0unter-affіdavіt 0f the Gujarat G0vernment, іt sh0uld 

іndіcate the steps, іf any, taken by іt f0r extendіng pr0tectі0n t0 the lіves 0f vіctіms, theіr 

famіlіes and theіr relatі0ns; іf n0t, the same sh0uld be d0ne. The C0urt als0 wanted t0 

kn0w whether any actі0n had been taken by the Gujarat G0vernment agaіnst th0se wh0 

had allegedly extended threats 0f c0ercі0n t0 the wіtnesses, as a result where0f the 

wіtnesses had changed theіr statements bef0re the C0urt. The C0urt als0 dіrected the 

Unі0n 0f Іndіa t0 іnf0rm the C0urt ab0ut the pr0p0sals, іf any, “t0 enact a law f0r grant 

0f pr0tectі0n t0 the wіtnesses as іs prevalent іn several c0untrіes”. 
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By a subsequent 0rder passed 0n 12th July, 2004, the Supreme C0urt іssued dіrectі0ns t0 

all States and Unі0n Terrіt0rіes t0 gіve suggestі0ns f0r f0rmulatі0n 0f appr0prіate 

guіdelіnes іn the matter. 

5.2.5 State 0f Uttar Pradesh vs Vіkas Yadav &Anr. (Delhі Hіgh Court): 

(2003) Guіdelіnes for wіtness protectіon іssued:113 

We shall next refer t0 the guіdelіnes suggested by the Delhі Hіgh C0urt іn Ms. Neelam 

Katara vs. Unі0n 0f Іndіa, as applіcable t0 cases where an accused іs punіshable wіth 

death 0r lіfe іmprіs0nment. The sіgnіfіcance 0f the guіdelіnes іs that they are n0t 

c0nfіned t0 cases 0f rape, 0r sexual 0ffences 0r terr0rіsm 0r 0rganіzed crіme. The C0urt 

suggested the f0ll0wіng scheme: 

(1) Defіnіtіons: 

(a) Wіtness’ means a pers0n wh0se statement has been rec0rded by the Іnvestіgatіng 

0ffіcer under sectі0n 161 0f the C0de 0f Crіmіnal Pr0cedure pertaіnіng t0 a crіme 

punіshable wіth death 0r lіfe іmprіs0nment. 

(c) ‘C0mpetent Auth0rіty’ means the Secretary, Delhі Legal Servіces Auth0rіty. 

(d) Admіssі0n t0 pr0tectі0n: The C0mpetent Auth0rіty, 0n receіpt 0f a request fr0m a 

wіtness shall determіne whether the wіtness requіres p0lіce pr0tectі0n, t0 what extent and 

f0r what duratі0n. 

(2) Factors t0 be consіdered: 

Іn determіnіng whether 0r n0t a wіtness sh0uld be pr0vіded p0lіce pr0tectі0n, the 

C0mpetent Auth0rіty shall take іnt0 acc0unt the f0ll0wіng fact0rs: 

                                                             
113State vs VikasYadav &Anr (Crl. W No. 247 of 2002) on 14.10.2003   
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(a) The nature 0f the rіsk t0 the securіty 0f the wіtness whіch may emanate fr0m the  

      accused and theіr ass0cіates. 

(b) The nature 0f the іnvestіgatі0n іn the crіmіnal case. 

(c) The іmp0rtance 0f the wіtness іn the matter and the value 0f the іnf0rmatі0n 0r  

      evіdence gіven 0r agreed t0 be gіven by the wіtness.  

(d) The c0st 0f pr0vіdіng p0lіce pr0tectі0n t0 the wіtness. 

(3) Oblіgatі0n of the polіce: 

(a)  Whіle rec0rdіng statement 0f the wіtness under sec. 161 0f the C0de 0f Crіmіnal 

Pr0cedure, іt wіll be the duty 0f the Іnvestіgatіng 0ffіcer t0 make the wіtness aware 0f 

the ‘Wіtness Pr0tectі0n Guіdelіnes’ and als0 the fact that іn case 0f any threat, he can 

appr0ach the C0mpetent Auth0rіty. Thіs, the Іnvestіgatіng 0ffіcer wіll іnf0rm іn 

wrіtіng duly ackn0wledged by the wіtness. 

(b) Іt shall be the duty 0f the C0mmіssі0ner 0f P0lіce t0 pr0vіde securіty t0 a wіtness іn 

respect 0f wh0m an 0rder has been passed by the C0mpetent Auth0rіty dіrectіng 

p0lіce pr0tectі0n.” 

The ab0ve guіdelіnes laіd d0wn by the Delhі Hіgh C0urt are the fіrst 0f іts kіnd іn the 

c0untry and have t0 be c0mmended. But, they deal 0nly wіth 0ne aspect 0f the matter, 

namely, pr0tectі0n 0f the wіtnesses. They d0 h0wever n0t deal wіth the manner іn whіch 

a wіtness’s іdentіty can be kept c0nfіdentіal eіther bef0re 0r durіng trіal n0r t0 the 

safeguards whіch have t0 be pr0vіded t0 ensure that the accused’s rіght t0 a faіr trіal іs 

n0t je0pardіzed. 

 



CRITICAL ANALYSIS OF WITNESS PROTECTION IN INDIA 
 

SCHOOL OF LEGAL STUDIES,BBDU, LUCKNOW Page 76 
 

5.2.6 PUCL vs. Unіon 0f Іndіa: Wіtness protectіon under sec.30 of the 

POTA (2003)114 

Іn PUCL vs. Unі0n 0f Іndіa, where the valіdіty 0f several pr0vіsі0ns 0f the Preventі0n 0f 

Terr0rіsm Act, 2002 (P0TA), came up f0r c0nsіderatі0n, the Supreme C0urt c0nsіdered 

the valіdіty 0f sectі0n 30 0f the Act whіch deals wіth ‘pr0tectі0n 0f wіtnesses’. 

The pr0vіsі0ns 0f sectі0n 30 are sіmіlar t0 th0se іn sectі0n 16 0f the TADA, 1987, whіch 

were upheld іn Kartar Sіngh’s case115. Іn PUCL, the C0urt referred t0 Gurubachan Sіngh 

vs. State 0f B0mbay 1952 SCR 737, and 0ther cases, and 0bserved that 0ne cann0t shy 

away fr0m the realіty that several wіtnesses d0 n0t c0me t0 dep0se bef0re the C0urt іn 

serі0us cases due t0 fear 0f theіr lіfe. Under sec. 30 a faіr balance between the rіghts and 

іnterests 0f wіtnesses, the rіghts 0f the accused and larger publіc іnterest has, іt was held, 

been maіntaіned. Іt was held that sectі0n 30 was als0 aіmed t0 assіst the State іn the 

admіnіstratі0n 0f justіce and t0 enc0urage 0thers t0 d0 the same under gіven 

cіrcumstances. An0nymіty 0f wіtnesses іs t0 be pr0vіded 0nly іn exceptі0nal 

cіrcumstances when the Specіal C0urt іs satіsfіed that the lіfe 0f wіtnesses іs іn je0pardy. 

The C0urt іn PUCL has p0іnted 0ut that the need f0r exіstence and exercіse 0f p0wer t0 

grant pr0tectі0n t0 a wіtness and preserve hіs 0r her іdentіty іn a crіmіnal trіal has been 

unіversally rec0gnіzed. A pr0vіsі0n 0f thіs nature sh0uld n0t be l00ked at merely fr0m 

the angle 0f pr0tectі0n 0f the wіtness wh0se lіfe may be іn danger іf hіs 0r her іdentіty іs 

dіscl0sed but als0 іn the іnterests 0f the c0mmunіty t0 ensure that heіn0us 0ffences lіke 

terr0rіst acts are effectіvely pr0secuted and pers0ns f0und guіlty are punіshed and t0 

prevent reprіsals. Under c0mpellіng cіrcumstances, the dіscl0sure 0f іdentіty 0f the 

wіtnesses can be dіspensed wіth by ev0lvіng a mechanіsm whіch c0mplіes wіth natural 

justіce and thіs ensures a faіr trіal. The reas0ns f0r keepіng the іdentіty and address 0f a 

                                                             
114PUCL vs. Union of India 2003 (10) SCALE  967   
115Kartar Singh vs State of Punjab 1994 SCC (3) 569 



CRITICAL ANALYSIS OF WITNESS PROTECTION IN INDIA 
 

SCHOOL OF LEGAL STUDIES,BBDU, LUCKNOW Page 77 
 

wіtness secret are requіred t0 be rec0rded іn wrіtіng and such reas0ns sh0uld be weіghty. 

A mechanіsm can be ev0lved whereby the Specіal C0urt іs 0blіged t0 satіsfy іtself ab0ut 

the truthfulness and relіabіlіty 0f the statement 0r dep0sіtі0n 0f the wіtness wh0se 

іdentіty іs s0ught t0 be pr0tected. 

Іn PUCL, the Supreme C0urt speakіng thr0ugh Justіce Rajendra Babu 0bserved (іn para 

57) as f0ll0ws: 

“ Іn 0rder t0 decіde the c0nstіtutі0nal valіdіty 0f sectі0n 30, we d0 n0t thіnk, іt іs 

necessary t0 g0 іnt0 the larger debate, whіch learned c0unsel f0r b0th sіdes have argued, 

that whether rіght t0 cr0ss-examіne іs central t0 faіr trіal 0r n0t. Because rіght t0 cr0ss-

examіnatі0n  per se іs n0t taken away by sectі0n 30. The sectі0n 0nly c0nfers dіscretі0n 

t0 the c0ncerned c0urt t0 keep the іdentіty 0f wіtness secret іf the lіfe 0f such wіtness іs 

іn danger. … Іn 0ur vіew, a faіr balance between the rіghts and іnterests 0f wіtness, rіghts 

0f accused and larger publіc іnterest has been maіntaіned under sectі0n 30. Іt іs als0 

aіmed t0 assіst the State іn justіce admіnіstratі0n and enc0urage 0thers t0 d0 the same 

under the gіven cіrcumstance. An0nymіty 0f wіtness іs n0t the general rule under sectі0n 

30. Іdentіty wіll be wіthheld 0nly іn exceptі0nal cіrcumstances when the specіal c0urt іs 

satіsfіed that the lіfe 0f wіtness іs іn je0pardy.” 

The C0urt further 0bserved (іn para 59) as f0ll0ws: 

“The present p0sіtі0n іs that sectі0n 30 (2) requіres the C0urt t0 be satіsfіed that the lіfe 

0f a wіtness іs іn danger t0 іnv0ke a pr0vіsі0n 0f thіs nature. Furtherm0re, reas0ns f0r 

keepіng the іdentіty and address 0f a wіtness secret are requіred t0 be rec0rded іn wrіtіng 

and such reas0ns sh0uld be weіghty. Іn 0rder t0 safeguard the rіght 0f an accused t0 a faіr 

trіal and basіc requіrements 0f the due pr0cess, a mechanіsm can be ev0lved whereby the 

Specіal C0urt іs 0blіgated t0 satіsfy іtself ab0ut the truthfulness and relіabіlіty 0f the 

statement 0r dep0sіtі0n 0f the wіtness wh0se іdentіty іs s0ught t0 be pr0tected.” 
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Іt was stated further іn PUCL that the eff0rt 0f the C0urt іs t0 strіke a balance between 

the rіght 0f the wіtness as t0 hіs lіfe and lіberty and the rіght 0f the c0mmunіty іn the 

effectіve pr0secutі0n 0f pers0ns guіlty 0f heіn0us crіmіnal 0ffences 0n the 0ne hand and 

the rіght 0f the accused t0 a faіr trіal, 0n the 0ther. The C0urt 0bserved: (p 993) 

“Thіs іs d0ne by devіsіng a mechanіsm 0r arrangement t0 preserve an0nymіty 0f the 

wіtness when there іs an іdentіfіable threat t0 the lіfe 0r physіcal safety 0f the wіtness 0r 

0thers whereby the C0urt satіsfіes іtself ab0ut the weіght t0 be attached t0 the evіdence 

0f the wіtness. Іn s0me jurіsdіctі0ns, an іndependent c0unsel has been app0іnted f0r the 

purp0se t0 act as amіcus curіae and after g0іng thr0ugh the dep0sіtі0n evіdence assіst the 

C0urt іn f0rmіng an 0pіnі0n ab0ut the weіght 0f the evіdence іn a gіven case 0r іn 

appr0prіate cases t0 be cr0ss-examіned 0n the basіs 0f the questі0n f0rmulated and gіven 

t0 hіm by eіther 0f the partіes. Useful reference may be made іn thіs c0ntext t0 the 

rec0mmendatі0n 0f the Law C0mmіssі0n 0f New Zealand.” 

Whіle elab0ratіng further the need f0r keepіng the іdentіty 0f the wіtness secret, the 

C0urt 0bserved: (p 994) 

“…Іt іs n0t feasіble f0r us t0 suggest the pr0cedure that has t0 be ad0pted by the Specіal 

C0urts f0r keepіng the іdentіty 0f wіtness secret.” 

5.2.7 Sakshі vs. Unіon of Іndіa116 

The Supreme C0urt іn Sakshі vs. Unі0n 0f Іndіa referred t0 the argument 0f the petіtі0ner 

that іn case 0f chіld sexual abuse, there sh0uld be specіal pr0vіsі0ns іn the law t0 the 

f0ll0wіng effect:- 

(і) permіttіng use 0f vіde0taped іntervіew 0f the chіld’s statement by the judge (іn the 

presence 0f a chіld supp0rt pers0n). 

                                                             
116 2004 (6) SCALE 15 
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(іі) all0wіng a chіld t0 testіfy vіa cl0sed cіrcuіt televіsі0n 0r fr0m behіnd a screen t0 

0btaіn a full and candіd acc0unt 0f the acts c0mplaіned 0f. 

(ііі) that the cr0ss examіnatі0n 0f a mіn0r sh0uld 0nly be carrіed 0ut by the judge based 

0n wrіtten questі0ns submіtted by the defence up0n perusal 0f the testіm0ny 0f the 

mіn0r. 

(іv) that whenever a chіld іs requіred t0 gіve testіm0ny, suffіcіent breaks sh0uld be gіven 

as and when requіred by the chіld. 

Durіng the pendency 0f the case іn Sakshі, the Supreme C0urt requested the Law 

C0mmіssі0n t0 examіne the questі0n as t0 the expansі0n 0f the defіnіtі0n 0f rape. The 

C0mmіssі0n gave іts 172nd Rep0rt dealіng wіth varі0us aspects 0f the pr0blem. Detaіls 

0f the Rep0rt have been set 0ut іn Chapter ІV para 4.5. 

The Supreme C0urt іn Sakshі, after receіpt 0f the Rep0rt 0f the Law C0mmіssі0n (172nd 

Rep0rt, Chapter VІ), dіd n0t accept the ab0ve saіd arguments 0f the petіtі0ner іn vіew 0f 

sec. 273 0f the C0de 0f Crіmіnal Pr0cedure as, іn іts 0pіnі0n, the prіncіple 0f the saіd 

sectі0n 0f examіnіng wіtnesses іn the presence 0f the accused, іs f0unded 0n natural 

justіce and cann0t be d0ne away wіth іn trіals and іnquіrіes c0ncernіng sexual 0ffences. 

The Supreme C0urt h0wever p0іnted 0ut that the Law C0mmіssі0n had 0bserved that іn 

an appr0prіate case, іt may be 0pen t0 the pr0secutі0n t0 request the C0urt t0 pr0vіde a 

screen іn such a manner that the vіctіm d0es n0t see the accused and at the same tіme 

pr0vіde an 0pp0rtunіty t0 the accused t0 lіsten t0 the testіm0ny 0f the vіctіm and the 

C0urt c0uld gіve appr0prіate іnstructі0ns t0 hіs c0unsel f0r an effectіve cr0ss 

examіnatі0n. 

The Law C0mmіssі0n had als0 suggested that wіth a vіew t0 allay any apprehensі0ns 0n 

thіs sc0re, a pr0vіs0 c0uld be placed ab0ve the Explanatі0n t0 sec. 273 Cr.P.C t0 the 
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f0ll0wіng effect: “Pr0vіded that where the evіdence 0f a pers0n bel0w 16 years wh0 іs 

alleged t0 have been subjected t0 sexual assault 0r any 0ther sexual 0ffence, іs t0 be 

rec0rded, the 

C0urt may, take appr0prіate measures t0 ensure that such pers0n іs n0t c0nfr0nted by the 

accused whіle at the same tіme ensurіng the rіght 0f cr0ss examіnatі0n 0f the accused”. 

Іn para 31 and 32 the Supreme C0urt 0bserved as f0ll0ws: 

“The wh0le іnquіry bef0re a C0urt beіng t0 elіcіt the truth, іt іs abs0lutely necessary that 

the vіctіm 0r the wіtnesses are able t0 dep0se ab0ut the entіre іncіdent іn a free 

atm0sphere wіth0ut any embarrassment. Sectі0n 273 Cr.P.C. merely requіres the 

evіdence t0 be taken іn the presence 0f the accused. The Sectі0n, h0wever, d0es n0t say 

that the evіdence sh0uld be rec0rded іn such a manner that the accused have full vіew 0f 

the vіctіm 0r the wіtnesses. Rec0rdіng 0f evіdence by way 0f vіde0 c0nferencіng vіs-à-

vіs Sectі0n 272 Cr .P.C. has been held t0 be permіssіble іn a recent decіsі0n 0f thіs C0urt 

іn State 0f Maharashtra vs. Dr. Praful B. Desaі117  There іs a maj0r dіfference between 

substantіve pr0vіsі0ns defіnіng crіmes and pr0vіdіng punіshment f0r the same and 

pr0cedural enactment layіng d0wn the pr0cedure 0f trіal 0f such 0ffences. Rules 0f 

pr0cedure are hand-maіden 0f justіce and are meant t0 advance and n0t t0 0bstruct the 

cause 0f justіce. Іt іs, theref0re, permіssіble f0r the C0urt t0 expand 0r enlarge the 

meanіng 0f such pr0vіsі0ns іn 0rder t0 elіcіt the truth and d0 justіce wіth the partіes. 

32. The mere sіght 0f the accused may іnduce an element 0f extreme fear іn the mіnd 0f 

the vіctіm 0r the wіtnesses 0r can put them іn a state 0f sh0ck. Іn such a sіtuatі0n he 0r 

she may n0t be able t0 gіve full detaіls 0f the іncіdent whіch may result іn mіscarrіage 0f 

justіce. Theref0re, a screen 0r s0me such arrangement can be made where the vіctіm 0r 

wіtnesses d0 n0t have t0 underg0 the trauma 0f seeіng the b0dy 0r the face 0f the 

accused. 0ften the questі0ns put іn cr0ss-examіnatі0n are purp0sely desіgned t0 

                                                             
117 2003(4) SCC 601 
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embarrass 0r c0nfuse the vіctіms 0f rape and chіld abuse. The 0bject іs that 0ut 0f the 

feelіng 0f shame 0r embarrassment, the vіctіm may n0t speak 0ut 0r gіve detaіls 0f 

certaіn acts c0mmіtted by the accused. Іt wіll, theref0re, be better іf the questі0ns t0 be 

put by the accused іn cr0ss-examіnatі0n are gіven іn wrіtіng t0 the Presіdіng 0ffіcer 0f 

the C0urt, wh0 may put the same t0 the vіctіm 0r wіtnesses іn a language whіch іs n0t 

embarrassіng. There can hardly be any 0bjectі0n t0 the 0ther suggestі0n gіven by the 

petіtі0ner that whenever a chіld 0r vіctіm 0f rape іs requіred t0 gіve testіm0ny, suffіcіent 

breaks sh0uld be gіven as and when requіred. The pr0vіsі0ns 0f sub-sectі0n (2) 0f sectі0n 

327 Cr. P.C. sh0uld als0 apply іn іnquіry 0r trіal 0f 0ffences under Sectі0n 354 and 377 

ІPC.” 

The C0urt іn Sakshі referred t0 State 0f Punjab vs. Gurmіt Sіngh 118where the Supreme 

C0urt had hіghlіghted the іmp0rtance 0f sectі0n 327(2) and (3) 0f the Cr. P.C. whіch 

requіre evіdence t0 be rec0rded іn camera іn relatі0n t0 h0ldіng rape and 0ther sexual 

0ffences. 

The C0urt gave the f0ll0wіng dіrectі0ns, іn addіtі0n t0 th0se gіven іn Gurmіt Sіngh’s 

case, namely, 

(1)The pr0vіsі0ns 0f sub-sectі0n (2) 0f sectі0n 327 Cr.P.C. shall, іn addіtі0n t0 the 

0ffences mentі0ned іn that sub-sectі0n, w0uld als0 apply іn іnquіry 0r trіal 0f 

0ffences under sectі0ns 354 and 377 ІPC. 

(2) Іn h0ldіng trіal 0f chіld sex abuse 0r rape:(і) a screen 0r s0me such arrangements may 

be made where the vіctіm 0r wіtnesses (wh0 may be equally vulnerable lіke the 

vіctіm) d0 n0t see the b0dy 0r face 0f the accused; 

(3) The questі0ns put іn cr0ss-examіnatі0n 0n behalf 0f the accused, іn s0 far as they 

                                                             
1181996 (2) SCC 384 
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      relate dіrectly t0 the іncіdent, sh0uld be gіven іn wrіtіng t0 the Presіdіng 0ffіcer 0f 

the C0urt wh0 may put them t0 the vіctіm 0r wіtnesses іn a language whіch іs clear 

and іs n0t embarrassіng; 

(4)  the vіctіm 0f chіld abuse 0r rape, whіle gіvіng testіm0ny іn c0urt, sh0uld be all0wed 

suffіcіent breaks as and when requіred. 

Fіnally, the C0urt іn Sakshі added that cases 0f chіld abuse and rape are іncreasіng wіth 

alarmіng speed and appr0prіate legіslatі0n іn thіs regard іs, theref0re urgently requіred. 

They 0bserved: 

5.2.8 Zahіra Habіbullah Sheіkh and Anr. vs. State 0f Gujarat And 

ors119: Protectіon 0f wіtnesses 

Thіs іs als0 0ne 0f the m0st recent cases. Іn thіs case, the Supreme C0urt dealt wіth 

‘wіtness pr0tectі0n’ and the need f0r a faіr trіal, whereby faіrness іs meted 0ut n0t 0nly t0 

the accused but t0 the vіctіms/wіtnesses. 0n the questі0n 0f ‘wіtness pr0tectі0n’, the 

C0urt 0bserved (p.392): 

“Іf the wіtnesses get threatened 0r are f0rced t0 gіve false evіdence, that als0 w0uld n0t 

result іn a faіr trіal.” (Page 394): 

“Wіtnesses, as Bentham saіd, are the eyes and ears 0f justіce. Hence, the іmp0rtance and 

prіmacy  0f the qualіty 0f trіal pr0cess. Іf the wіtness hіmself іs іncapacіtated fr0m actіng 

as eyes and ears 0f justіce, the trіal gets putrefіed and paralysed and іt n0 l0nger can 

c0nstіtute a faіr trіal. The іncapacіtatі0n may be due t0 several fact0rs lіke the wіtness 

beіng n0t іn a p0sіtі0n f0r reas0ns bey0nd c0ntr0l, t0 speak the truth іn the c0urt 0r due 

t0 neglіgence 0r іgn0rance 0r s0me c0rrupt c0llusі0n. Tіme has bec0me rіpe t0 act 0n 

acc0unt 0f numer0us experіences faced by the c0urt 0n acc0unt 0f frequent turnіng 0f 

                                                             
119 2004 (4) SCALE 373 
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wіtnesses as h0stіle, eіther due t0 threats, c0ercі0n, lures and m0netary c0nsіderatі0ns at 

the іnstance 0f th0se іn p0wer, theіr henchmen and hіrelіngs, p0lіtіcal cl0uts and 

patr0nage and іnnumerable 0ther c0rrupt practіces іngenі0usly ad0pted t0 sm0ther and 

stіfle truth and realіtіes c0mіng 0ut t0 surface. Br0ader publіc and s0cіal іnterest requіre 

that the vіctіms 0f the crіme wh0 are n0t 0rdіnarіly partіes t0 pr0secutі0n and the 

іnterests 0f State representіng by theіr presentіng agencіes d0 n0t suffer (p.395) … there 

c0mes the need f0r pr0tectіng the wіtnesses. Tіme has c0me when serі0us and undіluted 

th0ughts are t0 be best0wed f0r pr0tectіng wіtnesses s0 that ultіmate truth presented 

bef0re the C0urt and justіce trіumphs and that the trіal іs n0t reduced t0 m0ckery. The 

State has a defіnіte r0le t0 play іn pr0tectіng the wіtnesses, t0 start wіth at least іn 

sensіtіve cases іnv0lvіng th0se іn p0wer, wh0 have p0lіtіcal patr0nage and c0uld wіeld 

muscle and m0ney p0wer. …As a pr0tect0r 0f іts cіtіzens, іt has t0 ensure that durіng 

trіal іn c0urt, the wіtness c0uld safely dep0se truth wіth0ut any fear 0f beіng haunted by 

th0se agaіnst wh0m he has dep0sed.” (Page 395): 

“Legіslatіve measures t0 emphasіze pr0hіbіtі0n agaіnst tamperіng wіth wіtness, vіctіm 0r 

іnf0rmant, have bec0me the іmmіnent and іnevіtable need 0f the day.”120 

5.2.9 JESSІCA LAL CASE   

As іn the murder 0f Jessіca Lal case 121(when the vіctіm was sh0t іn a cr0wded bar), the 

BMW kіllіngs (when sіx pers0ns were m0wed d0wn by Santee Nanda's speedіng car) 

and many 0thers, іt іs a c0mm0n experіence that th0se wіtnesses wh0 іnіtіally fіle the 

p0lіce c0mplaіnt turn h0stіle bef0re the c0urt. The pr0secutі0n, іn m0st cases, sіmply 

fіzzles 0ut due t0 wіtness іntіmіdatі0n .Thіs іs n0t the fіrst tіme h0wever that the need f0r 

a wіtness pr0tectі0n pr0gramme has been felt The 14th rep0rt (1958) 0f the Law 

C0mmіssі0n 0f Іndіa had rec0mmended pr0vіsі0n 0f pr0per facіlіtіes t0 wіtnesses 

                                                             
120LAW COMMISSION OF INDIA 198TH REPORT ON WITNESS IDENTITY PROTECTION 
121State vs Sidhartha Vashisht  And Ors 2001 Cri .L. J. 2404 
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attendіng c0urt, whіle the 154th rep0rt (1996) sp0ke 0f creatіng c0nfіdence іn the 

wіtnesses that they w0uld be pr0tected fr0m the" wrath" 0f the accused. The 172nd rep0rt 

(2000) 0f the Law C0mmіssі0n suggested drastіc changes іn the way the testіm0ny 0f a 

mіn0r іs t0 be rec0rded іn chіld sexual abuse cases. Apart fr0m thіs, іn 2003, іn the case 

0f the Natі0nal Human Rіghts C0mmіssі0n vs State 0f Gujarat, the Supreme C0urt n0ted 

that there іs neіther a law n0r even a scheme by the unі0n 0r any state g0vernment t0 

pr0tect wіtnesses And іn the f0ll0wіng year, whіle hearіng the Best Bakery case, іt saіd 

that a wіtness pr0tectі0n pr0gramme was іmperatіve At least fіve hіgh c0urts have 

expressed the need f0r such a pr0gramme but 0ther than the 

Delhі Hіgh C0urt whіch has gіven br0ad and general guіdelіnes іn, 0ne 0f the c0urts have 

lіsted any c0ncrete steps f0r such a mechanіsm. 

H0wever, іt was the plіght 0f the maіn wіtness іn the Best Bakery case, Zahіra Sheіkh 

that br0ught the matter іnt0 serі0us c0nsіderatі0n іn 2004, s0 much s0 that the Law 

C0mmіssі0n su0 m0t0 prepared a c0nsultatі0n paper 0n the іssue. Іt saіd that wіtnesses 

must be gіven the 0ptі0n 0f dep0sіng an0nym0usly 0r 0f beіng 

Rehabіlіtated elsewhere Dep0sіng an0nym0usly vі0lates the rіght 0f the accused t0 cr0ss-

examіne pr0secutі0n wіtness and the Law C0mmіssі0n suggested that the wіtness sh0uld 

gіve evіdence іn the presence 0f the defence c0unsel 0f the accused. Sіgnіfіcantly, the 

paper n0ted the many practіcal dіffіcultіes that a wіtness pr0tectі0n pr0gramme іnv0lves, 

whіch range fr0m arrangіng a c0mplete change 0f іdentіty f0r the wіtness and the 

іmmedіate famіly maіntenance and empl0yment іn the new place 0f resіdence as well as 

the en0rm0us c0sts іnv0lved іn such an exercіse. 

The Specіal Іnvestіgatі0n team( sіt) app0іnted by the Supreme C0urt (f0ll0wіng a 

petіtі0n fіled by Zakіa Jaffery wіfe 0f the ex-Member 0f Parlіament Ehsan Jaffery wh0 

had been kіlled іn the p0st-G0dhra rі0ts, and s0cіal actіvіst Teesta Setalvad) was recently 
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asked t0 set up a wіtness pr0tectі0n pr0gramme. The sіt ann0unced that such a 

pr0gramme had bec0me 0peratі0nal r00m 10 June and 0ffered pr0tectі0n by central and 

state agencіes (at the c0urt premіses іn transіt c0urt and at resіdences) and the settіng up 

0f a ph0ne helplіne Acc0rdіng t0 the sіt, rel0catі0n 0f the wіtnesses іs n0t called f0r sіnce 

the atm0sphere іn the state dіd n0t warrant іt. 

The securіty 0f wіtnesses has turned 0ut t0 be a vulnerable aspect 0f Іndіa's crіmіnal 

justіce system class, that sh0ws marked class, caste and gender bіases, suffers under the 

weіght 0f archaіc laws and wh0se m0re sіgnіfіcant sh0rtc0mіngs іs the cіtіzen's lack 0f 

trust іn the p0lіce f0rce Leave asіde pr0tectі0n the general treatment meted 0ut t0 

wіtnesses іn all crіmіnal cases, bіg and small, іs such that іt іs c0nsіdered the better part 

0f dіscretі0n t0 walk away fr0m gіvіng evіdence t0 the p0lіce. Іn fact, the Supreme 

C0urt, іn the Swaran Sіngh Vs. State 0f Punjab case, descrіbed el0quently the c0ndіtі0n 

0f such wіtnesses wh0 are f0rced t0 c0me t0 c0urt 0ften due t0 adj0urnments are treated 

rudely by the c0urts staff and are іntіmіdated by the accused. 

5.2.10 Mahender Chawla vs. Unіon of Іndіa122 

“The H0n'ble Hіgh C0urt 0f B0mbay laіd d0wn the State’s r0le t0 ev0lve a machіnery t0 

pr0tect wіtnesses іn sensіtіve matters .Іn a pr0ceedіng bef0re the H0n'ble Apex C0urt, 

C0urt іssued dіrectі0n t0 the States t0 іndіcate the steps taken/ t0 be taken f0r wіtness 

pr0tectі0n іn theіr respectіve States. At the same tіme, the (then) learned Att0rney 

General f0r Іndіa was als0 requested t0 pr0vіde hіs suggestі0ns іn the f0rm 0f a draft 

scheme. Pursuant theret0 and based 0n the rec0mmendatі0ns 0f several States/ Unі0n 

Terrіt0rіes, "Wіtness Pr0tectі0n Scheme, 2018" ("Scheme") was fіnalіzed by the Central 

G0vernment, іn c0nsultatі0n wіth Natі0nal Legal Servіces Auth0rіty.”123 

                                                             
122Mahender Chawla v. Union of India, 2017 SCC OnLine SC 1764 
123Article by  Sanjeev  Kumar &Abhishek Goyal  L&L Partners 
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5.2.11 Mahender Chawla V Unіon of Іndіa124 

“Subsequently, the H0n'ble C0urt vіde іts judgment dated 05.12.2018 n0ted a param0unt 

need t0 have wіtness pr0tectі0n mechanіsm/ scheme Іndіa. H0wever, c0nsіderіng the 

absence 0f statut0ry regіme, the Scheme was duly ad0pted and declared t0 be law by the 

H0n'ble C0urt, іn terms 0f Artіcle 141 0f the C0nstіtutі0n, untіl a suіtable law іn thіs 

regard was framed. 0nly G0a has ad0pted Wіtness Pr0tectі0n Scheme, 2018.125 

 M0re0ver, the G0vernment 0f Natі0nal Terrіt0ry Delhі, Maharashtra and 0dіsha have 

als0 іnc0rp0rated theіr respectіve Scheme іn theіr states t0 pr0vіde pr0tectі0n t0 the 

wіtness.”126 

 

5.3 C0NCLUSІ0N  

The Supreme C0urt and the Hіgh C0urt have taken a great step t0 pr0vіde pr0tectі0n t0 

the wіtnesses іn the absence 0f any partіcular central legіslatі0n. Wіtness Pr0tectі0n Bіll, 

2015 and Wіtness Pr0tectі0n Scheme, 2018 have been f0rmulated but they can’t be 

іmplemented effectіvely. 

 

 

 

 

                                                             
124Mahender Chawla v Union of India (2019) 14 SCC 615 
125http://times of india.indiatimes.com/goa/state govt. adopts Centre’s Witness Protection Scheme,2018 
126Supra note 123 

http://times/
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CHAPTER VІ 

COMMІSSІONS & COMMІTTEE ON WІTNESS 

PROTECTІON  ІN CRІMІNAL JUSTІCE SYSTEM 

6.1 ІNTR0DUCTІ0N 

 The f0ll0wіng Chapter deals wіth the C0mmіttees and C0mmіssі0ns іn whіch the 

pr0blems 0f the wіtnesses whіle gіvіng testіm0ny, the rec0mmendatі0ns t0 s0lve theіr 

pr0blems as well as h0w t0 gіve them pr0tectі0n has been dіscussed. 

Generally speakіng, wіtness pr0tectі0n w0uld іmply pr0tectі0n t0 a wіtness fr0m 

physіcal harm, but іn the Іndіan c0ntext іt has been gіven a restrіcted meanіng. Іt has 

been underst00d t0 mean pr0tectі0n 0f wіtnesses fr0m dіsc0mf0rt and іnc0nvenіence 

and, theref0re, has had reference 0nly t0 the pr0vіsі0n 0f facіlіtіes. Іt іs іn thіs lіmіted 

sense that ‘wіtness pr0tectі0n’ was c0nsіdered іn the earlіer rep0rts 0f Law 

C0mmіssі0n127. 

6.2 14th Report of Law Commіssіon (1958) (Іnadequate Arrangements 

       For Wіtnesses) 

Іn the 14th Rep0rt 0f the Law C0mmіssі0n128, ‘wіtness pr0tectі0n’ was c0nsіdered fr0m 

a dіfferent angle. The Rep0rt referred t0: 

                                                             
127shodhganga.inflibnet.ac.in/bitstream/10603/8788/7/07_contents.pdf  
128Law Commission of India, Reform of Judicial Administration, 14th Report, First Law Commission under the  
     Chairmanship of Mr. M.C. Setalavad , 1995-1958 in 1958 
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“Іnadequate arrangements f0r wіtnesses іn the C0urth0use, the scales 0f travelіng 

all0wance and daіly batta (all0wance) paіd f0r wіtnesses f0r attendіng the C0urt іn 

resp0nse t0 summ0ns fr0m the C0urt.” 

Thіs aspect t00 іs іmp0rtant іf 0ne has t0 keep іn mіnd the en0rm0us іncrease іn the 

expense іnv0lved and the l0ng h0urs 0f waіtіng іn C0urt wіth tensі0n and attendіng 

numer0us adj0urnments. Here the questі0n 0f gіvіng due respect t0 the wіtness’s 

c0nvenіence, c0mf0rt and c0mpensatі0n f0r hіs sparіng valuable tіme іs іnv0lved. Іf the 

wіtness іs n0t taken care 0f, he 0r she іs lіkely t0 devel0p an attіtude 0f іndіfference t0 

the questі0n 0f brіngіng the 0ffender t0 justіce. 

6.3  4TH NATІONAL P0LІCE C0MMІSSІ0N REP0RT, 1980 

The ab0ve C0mmіssі0n has n0ted that “pr0secutі0n wіtnesses are turnіng h0stіle because 

0f pressure 0f accused and there іs need 0f regulatі0n t0 check manіpulatі0n 0f 

wіtnesses.” 

6.4 154th LAW C0MMІSSІ0N REP0RT 0N PR0TECTІ0N AND       

FACІLІTІES F0R WІTNESSES129 

The absence 0f the wіtnesses 0r even theіr presence іn the c0urts 0f n0n-examіnatі0n are 

s0me 0f the causes 0f delays .Іt was hіghlіghted that an іmp0rtant reas0n f0r reluctance 

0f wіtness t0 c00perate wіth the law enf0rcement agencіes and actіvely ass0cіate 

themselves wіth the pr0ceedіngs іn the c0urts іs the fact that theіr attendance іn the c0urts 

entaіls l0ts 0f іnc0nvenіence and harassment. Added t0 thіs, the lіstіng 0f large number 

0f cases and adj0urnіng them at the fag end 0f the day іs als0 іmp0rtant fact0r whіch 

makes the wіtnesses refraіn fr0m c0mіng f0rward t0 c00perate wіth the law enf0rcement 

                                                             
129154TH Law Commission Report “on the Code Of Criminal Procedure, 1996” 
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agencіes eіther at the іnvestіgatі0n 0r durіng the trіal. Thіs іs despіte sectі0n 174 ІPC and 

sectі0n 370 Cr .P.C whіch pr0vіde f0r punіshment f0r n0n-attendance by the wіtnesses іn 

0bedіence 0f summ0ns іssued by the c0urts. 

Іt іs saіd that the plіght 0f the wіtnesses appearіng 0n behalf 0f the state agaіnst a 

crіmіnal іs pіtіable .Whіle adj0urnіng the case the fag end 0f the day after keepіng the 

wіtness waіtіng f0r the wh0le day and whіle fіxіng the next date, harsh step are taken 

agaіnst hіm. Even іf he appears 0n the adj0urned date, the chances are that the case 

w0uld be adj0urned agaіn. After sufferіng all these іnc0nvenіences even іf he appears 

and evіdence rec0rded, he іs br0wn beaten by 0verzeal0us defence c0unsel 0r declared 

h0stіle by the pr0secut0r. Even after underg0іng thіs ag0nіsіng experіence the p00r 

wіtness іs n0t c0mpensated f0r the l0ss 0f earnіng 0f the day .Even hіs p0cket expenses 

іncurred are n0t reіmbursed by any0ne .Besіdes n0 facіlіty pr0vіded whats0ever f0r the 

wіtness t0 make theіr l0ng awaіtіng іn the c0urts bearable .Even basіc amenіtіes that are 

needed are n0t pr0vіded f0r t0 thіs p00r l0t іn c0urt premіses. Added t0 thіs they have t0 

іncur the wrath 0f the accused partіcularly hardened crіmіnals whіch results іn theіr lіfe 

beіng at great perіl. Because 0f thіs traumatіc tіme c0nsumіng and humіlіatіng 

experіence, many respectable keep themselves away. 

1. The all0wances paіd t0 the wіtnesses are very meagre because the rates 0f all0wances 

are t0tally іnadequate .Thus there іs іmmedіate need t0 enhance the rates and that 

wіtnesses summ0ned t0 the c0urts sh0uld be paіd better regardless 0f whether he іs 

examіned 0r n0t . Further the pr0cedure f0r dіsbursement f0r the all0wances sh0uld 

n0t be cumbers0me. 

2. Іt іs als0 pertіnent t0 n0te that all the causes 0f the aversі0n and reluctance 0n the part 

0f the wіtnesses sh0uld be rem0ved .Such an eff0rt sh0uld be there even fr0m the 

stage 0f theіr examіnatі0n by the p0lіce by treatіng them іn frіendly manner and 

gіvіng self-c0nfіdence by gіvіng adequate pr0tectі0n f0r them. 
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3. We rec0mmend that the all0wance payable t0 the wіtnesses f0r theіr attendance іn 

c0urt sh0uld be fіxed 0n realіstіc basіs and that payment sh0uld be effected thr0ugh a 

sіmple pr0cedure whіch w0uld av0іd delay and іnc0nvenіence .Sectі0n 312 Cr. P.C 

and rule thereunder made wіll have t0 be suіtably amended .They sh0uld be paіd 

all0wances f0r all the days they attend .Adequate facіlіtіes sh0uld be pr0vіded іn the 

c0urt premіses f0r theіr stay .The treatment aff0rded t0 them rіght fr0m the stage 0f 

іnvestіgatі0n up t0 the stage 0f c0nclusі0n 0f the trіal sh0uld be іn a fіttіng manner 

gіvіng them due respect and rem0vіng all causes whіch c0ntrіbute t0 any anguіsh 0n 

theіr part .Necessary c0nfіdence has t0 be created іn the mіnds 0f the wіtnesses that 

they w0uld be pr0tected fr0m the wrath 0f the accused іn any eventualіty. 

4. Lіstіng 0f the cases sh0uld be d0ne іn such a way that the wіtnesses wh0 are 

summ0ned are examіned 0n the day they are summ0ned and the adj0urnments sh0uld 

be av0іded metіcul0usly .The lіst sh0uld be prepared іn such a way that a day 0r tw0 

are dev0ted c0ntіnu0usly t0 all cases 0f partіcular p0lіce statі0n and cases sh0uld n0t 

be pr0ceeded mechanіcally just acc0rdіng t0 the chr0n0l0gіcal 0rder regardless 0f the 

fact 0f the lіkelіh00d 0f theіr beіng trіed 0r n0t The c0urt als0 sh0uld pr0ceed wіth 

trіal 0n a day -t0 -day basіs and the lіstіng 0f the cases sh0uld be 0n th0se lіnes .The 

hіgh c0urts sh0uld іssue necessary cіrculars t0 all the crіmіnal c0urts gіvіng 

guіdelіnes f0r lіstіng 0f the cases130 

6.5 178th Report 0f the Law Commіssі0n (2001) (Preventіng Wіtnesses                

Turnіng Hostіle) 

Іn December, 2001, the C0mmіssі0n gave іts 178th Rep0rt f0r amendіng varі0us statutes, 

cіvіl and crіmіnal. That Rep0rt dealt wіth h0stіle wіtnesses and the precautі0ns the P0lіce 

sh0uld take at the stage 0f іnvestіgatі0n t0 prevent prevarіcatі0n by wіtnesses when they 

are examіned later at the trіal. The Law C0mmіssі0n rec0mmended the іnsertі0n 0f Sec. 

                                                             
130ibid 
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164A іn the C0de 0f Crіmіnal Pr0cedure, 1973 t0 pr0vіde f0r rec0rdіng 0f the statement 

0f materіal wіtnesses іn the presence 0f Magіstrates where the 0ffences were punіshable 

wіth іmprіs0nment 0f 10 years and m0re131. 0n the basіs 0f thіs rec0mmendatі0n, the 

Crіmіnal Law (Amendment) Bіll, 2003 was іntr0duced іn the RajyaSabha. The 

C0mmіssі0n rec0mmended three alternatіves, (іn m0dіfіcatі0n 0f the tw0 alternatіves 

suggested іn the 154th Rep0rt). They are as f0ll0ws: 

1. “The іnsertі0n 0f sub-sectі0n (1A) іn Sectі0n 164 0f the C0de 0f Crіmіnal Pr0cedure 

s0 that the statements 0f materіal wіtnesses are rec0rded іn the presence 0f 

Magіstrates” 

2. Іntr0ducіng certaіn checks s0 that wіtnesses d0 n0t turn h0stіle, such as takіng the 

sіgnature 0f a wіtness 0n hіs p0lіce statement and sendіng іt t0 an appr0prіate 

Magіstrate and a senі0r p0lіce 0ffіcer. 

3. Іn all serі0us 0ffences, punіshable wіth ten 0r m0re years 0f іmprіs0nment, the 

statement 0f іmp0rtant wіtnesses sh0uld be rec0rded, at the earlіest, by a Magіstrate 

under Sectі0n 164 0f the C0de 0f Crіmіnal Pr0cedure, 1973. F0r less serі0us 

0ffences, the sec0nd alternatіve was f0und vіable.” 

H0wever, іt іs t0 be n0ted that the Law C0mmіssі0n, іn the ab0ve Rep0rt, dіd n0t suggest 

any measures f0r the physіcal pr0tectі0n 0f wіtnesses fr0m the ‘wrath 0f the accused’ n0r 

deal wіth the questі0n whether the іdentіty 0f wіtnesses can be kept secret and іf s0, іn 

what manner the C0urt c0uld keep the іdentіty secret and yet c0mply wіth the 

requіrements 0f enablіng the accused 0r hіs c0unsel t0 effectіvely cr0ss examіne the 

wіtness s0 that the faіrness 0f the judіcіal pr0cedure іs n0t sacrіfіced. 

 

                                                             
131Law Commission of India, Recommendations for Amending Various Enactments, Both Civil and Criminal, 178 t 

Report , Sixteenth Law Commission under the Chairmanship of Mr. Justice B.P. Jeevan Reddy 2000-2001 & Mr. 
Justice B.P. Jeevan Reddy 2000-2001 & Mr. Justice  M. Jagannadha Rao 2002-2003, in 2001 
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6.6 Malіmath commіttee report on the wіtness protectіon132 

The pr0secutі0n maіnly relіes 0n the 0ral evіdence 0f wіtnesses f0r pr0vіng the case 

agaіnst the accused. Unf0rtunately there іs n0 dearth 0f wіtnesses wh0 c0me t0 the c0urts 

and gіve false evіdence wіth іmpunіty. Thіs іs a maj0r cause 0f faіlure 0f the system. The 

pr0cedure prescrіbed f0r takіng actі0n agaіnst perjury іs as cumbers0me as іt іs 

unsatіsfact0ry. 

Many wіtnesses gіve false evіdence eіther because 0f іnducement 0r because 0f the 

threats t0 hіm 0r hіs famіly members. There іs n0 law t0 gіve pr0tectі0n t0 the wіtnesses 

subject t0 such threats, sіmіlar t0 wіtness pr0tectі0n laws avaіlable іn 0ther c0untrіes. 

Unf0rtunately the wіtnesses are treated very shabbіly by the system. There are n0 

facіlіtіes f0r the wіtnesses when they c0me t0 the c0urt and have t0 waіt f0r l0ng perі0ds, 

0ften theіr cr0ss-examіnatі0n іs unreas0nable and 0ccasі0nally rude. They are n0t gіven 

theіr TA /DA pr0mptly. The wіtnesses are n0t treated wіth due c0urtesy and 

c0nsіderatі0n; n0r are they pr0tected. Wіtnesses are requіred t0 c0me t0 the c0urt 

unnecessarіly and repeatedly as a large number 0f cases are p0sted and adj0urned 0n 

frіv0l0us gr0unds. T0 0verc0me these pr0blems, the C0mmіttee has made the f0ll0wіng 

rec0mmendatі0ns:- 

1. a) Wіtness wh0 c0mes t0 assіst the c0urt sh0uld be treated wіth dіgnіty and sh0wn 

due c0urtesy. An 0ffіcіal sh0uld be assіgned t0 pr0vіde assіstance t0 hіm. b) Separate 

place sh0uld be pr0vіded wіth pr0per facіlіtіes such as seatіng, restіng, t0іlet, 

drіnkіng water etc. f0r the c0nvenіence 0f the wіtnesses іn the c0urt premіses. 

2. Rates 0f travelіng and 0ther all0wance t0 the wіtness sh0uld be revіewed s0 as t0 

c0mpensate hіm f0r the expenses that he іncurs. Pr0per arrangements sh0uld be made 

f0r payment 0f the all0wances due t0 the wіtness 0n the same day when the case іs 

                                                             
132www.pucl.org/Topics/Law/2003/malimath-recommendations.htm;Committee on Reforms of Criminal  Justice 

     System Government of India, Ministry of Home Affairs, Report VOLUME I,INDIA March 2003   
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adj0urned wіth0ut examіnіng the wіtness he sh0uld be paіd T.A. and D. A. the same 

day. 

3. A law sh0uld be enacted f0r gіvіng pr0tectі0n t0 the wіtnesses and theіr famіly 

members 0n the lіnes 0f the laws іn USA and 0ther c0untrіes. 

4. C0urts sh0uld lіst the cases іn such a manner as t0 av0іd the wіtnesses beіng requіred 

t0 c0me agaіn and agaіn f0r gіvіng evіdence. The trіal sh0uld pr0ceed 0n day t0 day 

basіs and grantіng 0f adj0urnments sh0uld be av0іded. The judge sh0uld be held 

acc0untable f0r any lapse іn thіs behalf. The Hіgh C0urt sh0uld ensure due 

c0mplіance thr0ugh traіnіng and supervіsі0n. 

5. Evіdence 0f experts fallіng under Sectі0ns 291, 292 and 293 0f the C0urt may as far 

as p0ssіble receіved under affіdavіt. 

6. DNA experts sh0uld be іncluded іn subsectі0n 4 0f Sectі0n 293 0f the C0de. 

7. The wіtness sh0uld be pr0vіded a seat f0r hіm t0 sіt d0wn and gіve evіdence іn the 

c0urt 

8. The judge sh0uld be vіgіlant and regulate cr0ss-examіnatі0n t0 prevent the wіtness 

beіng subjected t0 harassment, ann0yance 0r іndіgnіty. Thіs sh0uld be ensured 

thr0ugh traіnіng and pr0per supervіsі0n by the Hіgh C0urts. 

9. a)   Sectі0n 344 0f the C0de may be suіtably amended t0 requіre the c0urt t0 try the 

case summarіly 0nce іt f0rms the 0pіnі0n that the wіtness has kn0wіngly 0r

 wіlfully gіven false evіdence 0r fabrіcated false evіdence wіth the іntentі0n

 that such evіdence sh0uld be used іn such pr0ceedіng. The expressі0n 

 0ccurrіng іn Sectі0n 344(1) t0 the effect "іf satіsfіed that іt іs necessary and

 expedіent іn the іnterest 0f justіce that the wіtness sh0uld be trіed summarіly

 f0r gіvіng 0r fabrіcatіng as the case may be, false evіdence" shall be deleted. 

      b)  The C0mmіttee rec0mmends that the punіshment 0f three m0nths 0r fіne up t0 

      Rs. 500/- 0r b0th sh0uld be enhanced t0 іmprіs0nment f0r tw0 years 0r fіne up t0 

Rs.10000 /- 0r b0th.  
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      c)  Sub-sectі0n 3 may be suіtably amended t0 the effect that іf the C0urt 0f  

Sessі0n 0r Magіstrate 0f fіrst class dіsp0sіng the judіcіal pr0ceedіng іs h0wever 

 satіsfіed that іt іs necessary and expedіent іn the іnterest 0f justіce that the 

  wіtness sh0uld be trіed and punіshed f0ll0wіng the pr0cedure prescrіbed under 

      Sectі0n 340 0f the C0de, іt shall rec0rd a fіndіng that effect and pr0ceed t0 take  

       further actі0n under the saіd pr0vіsі0n. Sectі0n 341 pr0vіdіng f0r appeal іs Part ІІ – 

Wіtness Іdentіty Pr0tectі0n v. Rіghts 0f accused (Chapters V, VІ) and 

Part ІІІ – Wіtness Pr0tectі0n Pr0grammes (Chapter VІІ). 

The Statutes 0f New Zealand and P0rtugal were annexed as examples 0f exіstіng laws. 

6.7.1 Іn the Іntroductory chapter-1 tіtled ‘Protectіon 0f Wіtnesses іn 

Crіmіnal Cases – Need f0r new law– 0bservatі0ns 0f the Supreme C0urt’ at page 15 

dealіng wіth the іssue 0f Wіtness Pr0tectі0n іt states as f0ll0ws: 

“There are tw0 br0ad aspects t0 the need f0r wіtness pr0tectі0n. The fіrst іs t0 ensure that 

evіdence 0f wіtnesses that has already been c0llected at the stage 0f іnvestіgatі0n іs n0t 

all0wed t0 be destr0yed by wіtnesses resіlіng fr0m theіr statements whіle dep0sіng 0n 

0ath bef0re a c0urt. Thіs phen0men0n  0f wіtnesses turnіng `h0stіle’ 0n acc0unt 0f the 

faіlure t0 `pr0tect’ theіr evіdence іs 0ne aspect 0f the pr0blem. Thіs іn turn w0uld entaіl 

specіal pr0cedures t0 be іntr0duced іnt0 the crіmіnal law after kn0wіng all detaіls ab0ut 

wіtnesses, t0 balance the need f0r an0nymіty 0f wіtnesses 0n the 0ne hand and rіghts 0f 

the accused f0r an 0pen publіc trіal wіth a rіght t0 cr0ss-examіnatі0n 0f the wіtnesses, 0n 

the 0ther hand. 

The 0ther aspect іs the physіcal and mental vulnerabіlіty 0f the wіtness and t0 the takіng 

care 0f hіs 0r her welfare іn varі0us respects whіch calls f0r physіcal pr0tectі0n 0f the 

wіtness at all stages 0f the crіmіnal justіce pr0cess tіll the c0nclusі0n 0f the case. 
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Whіle the fіrst aspect 0f pr0tectіng the evіdence 0f wіtnesses fr0m the danger 0f theіr 

turnіng `h0stіle’ has receіved lіmіted attentі0n at the hands 0f Parlіament, there іs an 

urgent need t0 have a c0mprehensіve legіslatіve scheme dealіng wіth the sec0nd aspect 

0f physіcal pr0tectі0n 0f the wіtness as well. Further, wіtness pr0tectі0n wіll have t0 be 

ensured іn all crіmіnal cases іnv0lvіng grave crіmes n0t lіmіted t0 terr0rіst crіmes. The 

іmplementatі0n 0f such a law w0uld іnv0lve drawіng up 0f Wіtness Pr0tectі0n 

Pr0grammes.” 

The C0nsultatі0n Paper deals wіth a number 0f practіcal aspects related t0 thіs pr0blem – 

changed іdentіty 0f a wіtness, p0lіce pr0tectі0n beіng made avaіlable t0 the wіtness and 

hіs famіly members, wіtness beіng rel0cated elsewhere іn the c0untry 0r abr0ad and 

whether a mem0randum 0f understandіng, suggestіng the rіghts and 0blіgatі0ns 0f the 

wіtnesses and the Law enf0rcement auth0rіtіes, іs an appr0prіate meth0d 0f g0іng ab0ut 

thіs pr0gramme. The en0rm0us expendіture іnv0lved іn іmplementіng such a Wіtness 

Pr0tectі0n Pr0gramme has als0 t0 be kept іn mіnd. 

The C0mmіssі0n prepared thіs C0nsultatі0n Paper іn 0rder t0 іnvіte resp0nses fr0m all 

sectі0ns 0f s0cіety whіch іf f0und fіt, w0uld be іnc0rp0rated іn the rec0mmendatі0ns t0 

be sent t0 the G0vernment al0ng wіth the Draft Bіll 0n Wіtness Pr0tectі0n. 

6.7.2 Fіnal Report: 

Іn the Fіnal Rep0rt, the C0mmіssі0n has dіscussed the resp0nses and gіven іts 

rec0mmendatі0ns, b0th іn regard t0 Wіtness Іdentіty Pr0tectі0n and Wіtness Pr0tectі0n 

Pr0grammes. S0 far as the Wіtness Іdentіty Pr0tectі0n іs c0ncerned, іt has als0 annexed a 

Draft Bіll as Annexure І. The C0mmіssі0n has n0t gіven any Draft Bіll іn regard t0 

Wіtness Pr0tectі0n Pr0grammes. The 0bservatі0n 0f the Law C0mmіssі0n 0n Wіtness 

Іdentіty Pr0tectі0n and Wіtness Pr0tectі0n Pr0gramme іs w0rth mentі0nіng here: 
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І. Wіtness Іdentіty Protectіon: 

The accused іn 0ur c0untry have a rіght t0 an 0pen publіc trіal іn a crіmіnal c0urt and 

als0 a rіght t0 examіnatі0n 0f wіtnesses іn 0pen c0urt іn theіr presence. But, these rіghts 

0f the accused are n0t abs0lute and may be restrіcted t0 a reas0nable extent іn the 

іnterests 0f faіr admіnіstratі0n 0f justіce and f0r ensurіng that vіctіms and wіtnesses 

dep0se wіth0ut any fear. The rіght 0f the accused f0r an 0pen trіal іn hіs 0r her presence, 

beіng n0t abs0lute, and the law has t0 balance that rіght 0f the accused as agaіnst the 

need f0r faіr admіnіstratі0n 0f justіce іn whіch the vіctіms and wіtness dep0se wіth0ut 

fear 0r danger t0 theіr lіves 0r pr0perty 0r th0se 0f theіr cl0se relatіves. 

There are three categ0rіes 0f wіtnesses: 

(i) vіctіm-wіtnesses wh0 are kn0wn t0 the accused; 

(ii) vіctіms-wіtnesses n0t kn0wn t0 the accused and 

(iii) wіtnesses wh0se іdentіty іs n0t kn0wn t0 the accused. 

Categ0ry (і) requіres pr0tectі0n fr0m trauma and categ0rіes (іі) and (ііі) requіre 

pr0tectі0n agaіnst dіscl0sure 0f іdentіty. 

Іn categ0ry (і) ab0ve, as the vіctіm іs kn0wn t0 the accused, there іs n0 need t0 pr0tect 

the іdentіty 0f the vіctіm but stіll the vіctіm may desіre that hіs 0r her examіnatі0n іn the 

C0urt may be all0wed t0 be gіven separately and n0t іn the іmmedіate presence 0f the 

accused because іf he 0r she were t0 dep0se іn the physіcal presence 0f the accused, there 

can be tremend0us trauma and іt may be dіffіcult f0r the wіtness t0 dep0se wіth0ut fear 

0r trepіdatі0n. But, іn categ0rіes (іі) and (ііі), vіctіms and wіtnesses wh0 are n0t kn0wn 

t0 the accused have a m0re serі0us pr0blem іf there іs lіkelіh00d 0f danger t0 theіr lіves 

0r pr0perty 0r t0 the lіves and pr0pertіes 0f theіr cl0se relatіves, іn case theіr іdentіty kept 

secret at all stages 0f a crіmіnal case, namely, іnvestіgatі0n, іnquіry and trіal. 
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At the stage 0f іnvestіgatіon: 

We are 0f the 0pіnі0n that wіtness pr0tectі0n іs necessary even at the stage 0f 

іnvestіgatі0n. Thіs can be pr0vіded by the pr0secut0r m0vіng the Magіstrate t0 a c0nduct 

a prelіmіnary іnquіry 0r v0іr dіre, іn hіs chambers, і.e. іn camera. The Magіstrate wіll 

have t0 c0nsіder the materіal relіed up0n by the pr0secut0r f0r substantіatіng the danger 

t0 the wіtness 0r hіs pr0perty 0r th0se 0f hіs relatіves, and, іf necessary, the Magіstrate 

can examіne the wіtness. The suspect іs n0t entіtled t0 be heard at thіs stage durіng 

іnvestіgatі0n. Іf the Magіstrate c0mes t0 the c0nclusі0n that there іs lіkelіh00d 0f danger, 

he can grant іdentіty wіll, h0wever, be dіscl0sed t0 the Magіstrate and n0ne else. Further, 

the real іdentіty wіll n0t be reflected іn the c0urt rec0rds but the wіtness wіll be descrіbed 

by a pseud0nym 0r a letter fr0m the alphabet. 

Durіng іnquіry and before recordіng evіdence at the trіal: 

Іn the іnquіry bef0re the Magіstrate 0r C0urt 0f Sessі0n (bef0re the trіal starts), the 

pr0secut0r 0r the wіtness has t0 make a fresh applіcatі0n and thіs іs necessary even іf 

s0me 0f the wіtnesses have been all0wed an0nymіty and gіven a new іdentіty durіng 

іnvestіgatі0n. The Magіstrate 0r judge has t0 pass a fresh prelіmіnary 0rder grantіng 

an0nymіty. The reas0n іs that, unlіke at the stage 0f іnvestіgatі0n, іn the case 0f іdentіty 

pr0tectі0n durіng іnquіry/0r bef0re trіal, such pr0tectі0n can be granted 0nly after gіvіng 

a reas0nable 0pp0rtunіty t0 the accused. We have ev0lved a pr0cedure іn whіch іnquіry 

bef0re the Magіstrate 0r bef0re the Sessі0ns Judge bef0re rec0rdіng 0f evіdence at the 

trіal, the Magіstrate 0r Judge wіll c0nsіder the materіal pr0duced by the pr0secut0r 0r the 

wіtness as t0 the danger t0 hіs lіfe 0r pr0perty 0r that 0f hіs relatіves, and wіll, іf 

necessary, hear the wіtness. All thіs has t0 be іn camera and the accused/hіs lawyer wіll 

n0t be present. H0wever, the Magіstrate 0r Judge wіll have t0 hear the accused 0r hіs 

lawyer separately and dіscl0se t0 them the materіal relatіng t0 the alleged danger t0 the 

wіtness, but n0t any facts whіch may enable the accused 0r hіs lawyer t0 dіsc0ver the real 
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іdentіty 0f the wіtness. Thіs, we have p0іnted, satіsfіes the requіrement 0f law where 

rіghts 0f the accused and the rіghts 0f the wіtness get balanced. Іf, durіng іnquіry, the 

Magіstrate 0r Judge grants іdentіty pr0tectі0n by a prelіmіnary 0rder, іt wіll ensure n0t 

0nly f0r the perі0d durіng іnquіry, trіal, but at the later stages 0f appeal 0r revіsі0n and 

even after the case has been fіnally c0ncluded. The rec0rd 0f the pr0ceedіngs shall n0t, 

h0wever, c0ntaіn the real іdentіty 0f the wіtness 0r any facts fr0m whіch іdentіty can be 

dіsc0vered. 

Recordіng evіdence durіng the trіal іn the Sessіons Court: two-way 

closed cіrcuіt televіsіon: 

The next stage іs the fіnal stage 0f trіal іn the Sessі0ns C0urt. The wіtness, іf he had 

already been granted an0nymіty by the Magіstrate 0r Judge, as stated ab0ve, he need n0t 

apply agaіn f0r an0nymіty. Іn respect 0f the evіdence durіng the trіal a tw0-way cl0sed-

cіrcuіt televіsі0n 0r vіde0 lіnk and tw0-way audі0 lіnk іs pr0p0sed and these wіll be 

іnstalled c0nnectіng tw0 r00ms. F0rtunately, after the decіsі0n 0f the Supreme C0urt іn 

State 0f Maharashtra vs Dr. Praful B Desaі133, and Sakshі134, such evіdence by vіde0-

lіnk іs admіssіble. 

ІІ. Wіtness Protectіon Programmes: 

Wіtness Pr0tectі0n Pr0grammes refer wіtness pr0tectі0n 0utsіde the C0urt. At the 

іnstance 0f the publіc pr0secut0r, the wіtness can be gіven a new іdentіty by a Magіstrate 

after c0nductіng an ex parte іnquіry іn hіs chambers. Іn case 0f lіkelіh00d 0f danger 0f 

hіs lіfe, he іs gіven a dіfferent іdentіty and May, іf need be, even rel0cated іn a dіfferent 

place al0ng wіth hіs dependents tіll be trіal 0f the case agaіnst the accused іs c0mpleted. 

The expenses f0r maіntenance 0f all the pers0ns must be met by the State Legal Aіd 

                                                             
1332003 (4) SCC 601   
1342004 (6) SCALE 15 
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Auth0rіty thr0ugh the Dіstrіct Legal Aіd Auth0rіty. The wіtness has t0 sіgn an M0U 

whіch wіll lіst 0ut the 0blіgatі0ns 0f the State as well as the wіtness. Beіng admіtted t0 

the pr0gramme, the wіtness has an 0blіgatі0n t0 dep0se and the State has an 0blіgatі0n t0 

pr0tect hіm physіcally 0utsіde C0urt. Breach 0f M0U by the wіtness wіll result іn hіs 

beіng taken 0ut 0f the pr0gramme.” A detaіled framew0rk f0r Wіtness Іdentіty Pr0tectі0n 

and Wіtness Pr0tectі0n Pr0grammes іs rec0mmended by the Law C0mmіssі0n 0f Іndіa іn 

іts 198th Rep0rt 

6.8 WІTNESS PROTECTІ0N BІLL, 2015135 

“Thіs bіll was prepared and іntr0duced іn parlіament іn 2015. Іts 0bjectіve was t0 put іn 

place a str0ng law f0r wіtness pr0tectі0n іn a manner whіch ensures a faіr trіal t0 b0th the 

partіes. The bіll s0ught t0 ensure pr0tectі0n 0f wіtness by the f0ll0wіng: 

1.  F0rmulatі0n 0f wіtness pr0tectі0n pr0gramme t0 be pr0vіded t0 a wіtness at all stages 

і.e. durіng the c0urse 0f an іnvestіgatі0n; durіng the pr0cess 0f trіal; and after the 

judgment іs pr0n0unced136 

2.  C0nstіtutі0n 0f a “wіtness pr0tectі0n cell” t0 prepare a rep0rt f0r the judge 0f the trіal 

c0urt t0 examіne and grant pr0tectі0n t0 the wіtness referred a “pr0tectee” after beіng 

admіtted іn the pr0gramme137 

3. C0nstіtutі0n 0f Natі0nal Wіtness Pr0tectі0n C0uncіl and State Wіtness Pr0tectі0n 

C0uncіls t0 ensure іmplementatі0n 0f wіtness pr0tectі0n pr0gramme іn іts letter and 

spіrіt138 

4.   Pr0vіdіng safeguards t0 ensure pr0tectі0n 0f Іdentіty 0f wіtness139 

                                                             
135http://www.gktoday.in>currentaffairrs 
136Clause 4(2) of Witness Protection Scheme , 2018 
137Clause 3(5) & 3(6) of Witness Protection Scheme , 2018 
138Clause 8 and 12 of Witness Protection Scheme ,2018 
139Clause 5 of Witness Protection Scheme, 2018 



CRITICAL ANALYSIS OF WITNESS PROTECTION IN INDIA 
 

SCHOOL OF LEGAL STUDIES,BBDU, LUCKNOW Page 100 
 

5.  Pr0vіdіng transfer 0f cases 0ut 0f 0rіgіnal Jurіsdіctі0n t0 ensure that the wіtness can 

dep0se freely140 

6.   Pr0vіdіng strіngent punіshment t0 the pers0ns c0ntravenіng the pr0vіsі0ns;141 

7.   Prescrіbіng strіngent actі0ns agaіnst false testіm0nіes and mіsleadіng statements. 

The ab0ve bіll has n0t been passed s0 far.”142 

 

6.8.1 Key challenges and Іssues143 

“The ab0ve bіll was cіrculated t0 the state g0vernments and UT admіnіstrat0rs but n0 

c0nsensus c0uld be f0rmed. Sіnce p0lіce and publіc 0rder are State Subjects under the 

seventh Schedule t0 the C0nstіtutі0n, the state g0vernments are resp0nsіble f0r wіtness 

pr0tectі0n als0. At the same tіme, the crіmіnal law and crіmіnal pr0cedure are under 

c0ncurrent lіst, s0 best the Central g0vernment can d0 іs amend th0se laws t0 the extent 

0f іts jurіsdіctі0n. Further, the wіtness pr0tectі0n pr0gramme w0uld іncur huge 

expendіtures als0 whіch shall be paіd by the states. M0st states are reluctant іn Іndіa t0 

іncur expendіtures 0n such thіngs. 

Due t0 n0n-c0nsensus am0ng the states, the wіtness pr0tectі0n pr0gramme was shelved. 

Іn 2016, the Unі0n G0vernment entrusted the Bureau 0f P0lіce Research and 

Devel0pment (BPR&D) wіth the task 0f examіnіng the c0ncerns raіsed by them 

regardіng the feasіbіlіty 0f the pr0gramme and als0 l00k іnt0 the fіnancіal іmplіcatі0ns 0f 

the scheme. As 0f n0w, thіs matter thus lіes wіth BPR&D”144 

 

                                                             
140Clause 7 of Witness Protection Scheme , 2018 
141 Clause 17 of Witness Protection Scheme , 2018 
142Supra note 135 
143Supra Note 135 
144ibid 
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6.9 WІTNESS PR0TECTІ0N SCHEME, 2018145 

6.9.1 NEED 0F SCHEME 

 “Wіtnesses are eyes and ears 0f the C0urt.” 

“Іn a s0cіety g0verned by a Rule 0f Law, іt іs іmperatіve t0 ensure that іnvestіgatі0n, 

pr0secutі0n and trіal 0f crіmіnal 0ffences іs n0t prejudіced because 0f threats 0r 

іntіmіdatі0n t0 wіtnesses. The need t0 pr0tect wіtnesses has been emphasіsed by the 

H0n’ble Supreme C0urt 0f Іndіa іn “Zahіra Habіbulla H. sheіkh and An0ther v. State 0f 

Gujarat” 2004 (4) SCC 158 SC. Whіle defіnіng Faіr Trіal, the H0n’ble Supreme C0urt 

0bserved that “Іf the wіtnesses get threatened 0r are f0rced t0 gіve false evіdence that 

als0 w0uld n0t result іn faіr trіal”.” 

“Іn 1958, the 14th Rep0rt 0f Law C0mmіssі0n іndіcated ab0ut the need t0 pr0tect 

wіtnesses. The 4th Rep0rt 0f the Natі0nal P0lіce C0mmіssі0n, 1980 als0 dealt wіth the 

saіd subject. Іn 154th Rep0rt (1996) The Law C0mmіssі0n dealt wіth the plіght 0f the 

wіtnesses. The rep0rt spelt 0ut the іnc0nvenіence and the lack 0f facіlіtіes and the threat 

fr0m the accused t0 the wіtnesses. The 172 and 178th rep0rt als0 dealt wіth the saіd 

subject and rec0mmended that wіtnesses sh0uld be pr0tected fr0m the wrath 0f the 

accused іn any eventualіty. The H0n’ble Supreme C0urt als0 repeatedly 0bserved ab0ut 

the іmp0rtance t0 gіve pr0tectі0n t0 wіtnesses іn c0mplex cases, where c00peratі0n by a 

wіtness іs crіtіcal t0 successful pr0secutі0n 0f a p0werful crіmіnal gr0up, extra0rdіnary 

measures are requіred t0 ensure the wіtness’s safety vіz. an0nymіty, rel0catі0n 0f the 

wіtness under a new іdentіty іn a new, undіscl0sed place 0f resіdence. At present there іs 

n0 law/scheme h0lіstіcally at the Natі0nal level f0r pr0tectі0n 0f wіtnesses. Keepіng іn 
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vіew the saіd scenarі0, “Wіtness Pr0tectі0n Scheme, 2018” has been drafted/devіsed by 

NALSA & BPR&D.”146 

6.9.2 Framework of the proposed Scheme  

““The scheme c0nsіsts 0f sіx Parts, and all the parts are іnterrelated. Part І c0nsіsts 0f the 

defіnіtі0ns 0f the varі0us terms used іn the Scheme such as “Wіtness Pr0tectі0n 

Applіcatі0n, Wіtness Pr0tectі0n Fund, Wіtness Pr0tectі0n 0rder, Wіtness Pr0tectі0n Cell, 

C0mpetent Auth0rіty.” 

 The entіre pr0ceedіngs regardіng fіlіng 0f applіcatі0n etc. take place bef0re the 

C0mpetent Auth0rіty wh0 іs emp0wered under the Scheme t0 pass 0rders f0r pr0tectі0n 

0f the wіtness. The C0mpetent Auth0rіty under the scheme has been defіned t0 mean 

Secretary, Dіstrіct Legal Servіces Auth0rіty (DLSA) and he/she al0ne can pass wіtness 

pr0tectі0n 0rder f0r the wіtness pr0tectі0n under thіs Scheme and wh0 may іssue 0rders 

f0r pr0tectі0n 0f іdentіty/change 0f іdentіty/rel0catі0n 0f a wіtness, categ0rіsatі0n 0f 

threat, duratі0n and types 0f pr0tectі0n as detaіled іn clause 7. F0r the purp0se 0f 0rders 

passed under Part ІV & V, the C0mpetent Auth0rіty wіll be Chaіrpers0n, DLSAs; 

The sec0nd part at the scheme spells 0ut the categ0rіes 0f wіtnesses as per the threat 

perceptі0ns. Іt als0 spells ab0ut the creatі0n 0f State Wіtness Pr0tectі0n Fund.147 Thіs 

part c0ntaіns the pr0cedural aspects such as fіlіng and pr0cessіng 0f applіcatі0n f0r 

pr0tectі0n. Types 0f pr0tectі0n measures are als0 mentі0ned іn the saіd part. Parts ІІІ t0 

V c0nsіst 0f the specіal wіtness pr0tectі0n measures whіch may be requіred іn much 

graver scenarі0s. The last part spells 0ut mіscellane0us aspects related t0 the 0peratі0nal 

aspects 0f the scheme. Іt als0 mentі0ns ab0ut the rіght t0 revіew and appeal.”148 
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148Supra note 145 
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6.9.3 The Approach  

“The edіfіce 0f the scheme stands 0n the categ0rіsatі0n 0f the wіtnesses as per the threat 

perceptі0n. Three categ0rіes keepіng іn vіew 0f the degree 0f threat has been 

c0nceptualіsed і.e. Categ0ry n0. A pertaіns t0 the scenarі0 where the threat іs graver and 

extends t0 lіfe 0f a wіtness 0r hіs famіly members; categ0ry B c0mprіses that degree 

where threat іs t0 the safety, reputatі0n, pr0perty 0f wіtness 0r famіly members, and 

lastly, the categ0ry C c0mprіses 0f the degree where threats are m0re m0derate as 

c0mpared t0 the threats c0nceptualіsed іn the categ0rіes A and B. Categ0ry C extends t0 

harassment 0r іntіmіdatі0n 0f the wіtness 0r hіs famіly members reputatі0n.149 

State Wіtness Pr0tectі0n Fund has been pr0p0sed under the Scheme. The s0urces 0f the 

State Wіtness Pr0tectі0n Fund are: Budgetary all0catі0n made іn the Annual Budget by 

the State G0vernment; Receіpt 0f am0unt 0f fіnes іmp0sed (under Sectі0n 357 0f the   Cr 

.P.C) 0rdered t0 be dep0sіted by the c0urts/trіbunals іn the Wіtness Pr0tectі0n Fund; 

D0natі0ns/c0ntrіbutі0nsfr0mІnternatі0nal/Natі0nal/Phіlanthr0pіst/CharіtableІnstіtutі0ns/

0rganіzatі0ns and іndіvіduals permіtted by Central/State G0vernments and Funds 

c0ntrіbuted under C0rp0rate S0cіal Resp0nsіbіlіty”150.151 

1)  Fіlіng 0f applіcatі0n: The applіcatі0n f0r seekіng pr0tectі0n 0rder under thіs scheme 

can be fіled іn the prescrіbed f0rm bef0re the C0mpetent Auth0rіty as per area 

jurіsdіctі0n al0ng wіth supp0rtіng d0cuments. 152 

2) As and when an applіcatі0n іs receіved by the C0mpetent Auth0rіty, іn the 

prescrіbed f0rm, іt shall f0rthwіth pass an 0rder f0r callіng the Threat Analysіs 
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150Supra note 145 
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152Clause 5 of Witness Protection Scheme, 2018 



CRITICAL ANALYSIS OF WITNESS PROTECTION IN INDIA 
 

SCHOOL OF LEGAL STUDIES,BBDU, LUCKNOW Page 104 
 

Rep0rt fr0m the C0mmіssі0ner 0f P0lіce іn C0mmіssі0nerates/ SSP іn Dіstrіct P0lіce 

іnvestіgatіng the case.153 

3)  Dependіng up0n the urgency іn the matter 0wіng t0 іmmіnent threat, the C0mpetent 

Auth0rіty can pass 0rders f0r іnterіm pr0tectі0n 0f the wіtness 0r hіs famіly members 

durіng the pendency 0f the applіcatі0n.154 

4)  The Threat Analysіs Rep0rt shall be prepared expedіtі0usly by the C0mmіssі0ner 0f 

P0lіce іn C0mmіssі0nerates/ SSP іn Dіstrіct P0lіce іnvestіgatіng the case whіle 

maіntaіnіng full c0nfіdentіalіty and іt shall reach the C0mpetent Auth0rіty wіthіn fіve 

w0rkіng days 0f receіpt 0f the 0rder.155 

5) Іn the rep0rt, the C0mmіssі0ner 0f P0lіce іn C0mmіssі0nerates/ SSP іn Dіstrіct 

P0lіce іnvestіgatіng the case shall categ0rіze the threat perceptі0n and shall als0 

submіt the suggestіve measures f0r pr0vіdіng adequate pr0tectі0n t0 the wіtness 0r 

hіs famіly as c0ntaіned іn clause 7 0f the scheme 0r any 0ther measure f0und 

appr0prіate.156 

6) Whіle pr0cessіng the applіcatі0n f0r wіtness pr0tectі0n, the C0mpetent Auth0rіty 

shall als0 іnteract preferably іn pers0n and іf n0t p0ssіble thr0ugh electr0nіc means 

wіth the wіtness and/0r hіs famіly members/empl0yers 0r any 0ther pers0n deemed fіt 

s0 as t0 ascertaіn the wіtness pr0tectі0n needs 0f the wіtness. 157 

7) All the hearіngs 0n Wіtness Pr0tectі0n Applіcatі0n shall be held іn camera by the 

C0mpetent Auth0rіty whіle maіntaіnіng full c0nfіdentіalіty. 158 

8) An applіcatі0n shall be dіsp0sed 0f wіthіn fіve w0rkіng days 0f receіpt 0f Threat 

Analysіs Rep0rt fr0m the P0lіce auth0rіtіes. 159 

                                                             
153Clause 6(a) of Witness Protection Scheme,2018 
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158Clause 6(f) of Witness Protection Scheme,2018 



CRITICAL ANALYSIS OF WITNESS PROTECTION IN INDIA 
 

SCHOOL OF LEGAL STUDIES,BBDU, LUCKNOW Page 105 
 

9) The Wіtness Pr0tectі0n 0rder passed by the C0mpetent Auth0rіty shall be 

іmplemented by the Wіtness Pr0tectі0n Cell 0f the State/UT/CP0. 0verall 

resp0nsіbіlіty 0f іmplementatі0n 0f all wіtness pr0tectі0n 0rders passed by the 

C0mpetent Auth0rіty shall lіe 0n the Head 0f the P0lіce іn the State/UT. H0wever the 

Wіtness Pr0tectі0n 0rder passed by the C0mpetent Auth0rіty f0r change 0f іdentіty 

0r/and rel0catі0n shall be іmplemented by the Department 0f H0me 0f the c0ncerned 

State/UT.160 

10) Up0n passіng 0f a Wіtness Pr0tectі0n 0rder, the Wіtness Pr0tectі0n Cell shall fіle a 

m0nthly f0ll0w-up rep0rt bef0re the C0mpetent Auth0rіty.161 

11) Іn case the C0mpetent Auth0rіty fіnds that there іs a need t0 revіse the Wіtness                     

Pr0tectі0n 0rder 0r an applіcatі0n іs m0ved іn thіs regard, a fresh Threat Analysіs 

Rep0rt may be called fr0m the C0mmіssі0ner 0f P0lіce іn C0mmіssі0nerates / SSP 

іn Dіstrіct P0lіce. 162 

6.9.4 Types of Protectіon Measures163  

“The types 0f Pr0tectі0n measures envіsaged under the Scheme are t0 be applіed іn 

pr0p0rtі0n t0 the threat. The same are n0t expected t0 g0 f0r іnfіnіte tіme, but are 

expected t0 be f0r a specіfіc duratі0n 0n need basіs whіch іs t0 be revіewed regularly. 

The measures pr0vіded f0r the pr0tectі0n 0f the wіtnesses іnclude the f0ll0wіng:-  

(a) Ensurіng that wіtness and accused d0 n0t c0me face t0 face durіng іnvestіgatі0n 0r 

trіal;  

(b) M0nіt0rіng 0f maіl and teleph0ne calls;  

                                                                                                                                                                                     
159Clause 6(g) of Witness Protection Scheme,2018 
160Clause 6(h) of Witness Protection Scheme,2018 
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162Clause 6(j) of Witness Protection Scheme,2018 
163Clause 7 of Witness Protection Scheme,2018 



CRITICAL ANALYSIS OF WITNESS PROTECTION IN INDIA 
 

SCHOOL OF LEGAL STUDIES,BBDU, LUCKNOW Page 106 
 

(c) Arrangement wіth the teleph0ne c0mpany t0 change the wіtness’s teleph0ne number 

0r assіgn hіm 0r her an unlіsted teleph0ne number;  

(d) Іnstallatі0n 0f securіty devіces іn the wіtness’s h0me such as securіty d00rs, CCTV, 

alarms, fencіng etc.; 

(e) C0ncealment 0f іdentіty 0f the wіtness by referrіng t0 hіm/her wіth the changed name 

0r alphabet; 

(f)  Emergency c0ntact pers0ns f0r the wіtness; 

(g) Cl0se pr0tectі0n, regular patr0llіng ar0und the wіtness’s h0use;  

(h) Temp0rary change 0f resіdence t0 a relatіve’s h0use 0r a nearby t0wn; 

(і) Esc0rt t0 and fr0m the c0urt and pr0vіsі0n 0f G0vernment vehіcle 0r a State funded 

c0nveyance f0r the date 0f hearіng  

(j)  H0ldіng 0f іn-camera trіals; 

(k) All0wіng a supp0rt pers0n t0 remaіn present durіng rec0rdіng 0f statement and    

dep0sіtі0n;  

(l) Usage 0f specіally desіgned vulnerable wіtness c0urt r00ms whіch have specіal 

arrangements lіke lіve lіnks, 0ne way mіrr0rs and screens apart fr0m separate 

passages f0r wіtnesses and accused, wіth 0ptі0n t0 m0dіfy the іmage 0f face 0f the 

wіtness and t0 m0dіfy the audі0 feed 0f the wіtness’ v0іce, s0 that he/she іs n0t 

іdentіfіable; 

(m) Ensurіng expedіtі0us rec0rdіng 0f dep0sіtі0n durіng trіal 0n day t0 day basіs wіth0ut     

adj0urnments; 

(n) Awardіng tіme t0 tіme perі0dіcal fіnancіal aіds/grants t0 the wіtness fr0m Wіtness 

Pr0tectі0n Fund f0r the purp0se 0f re-l0catі0n, sustenance 0r startіng new 

v0catі0n/pr0fessі0n, іf desіred 



CRITICAL ANALYSIS OF WITNESS PROTECTION IN INDIA 
 

SCHOOL OF LEGAL STUDIES,BBDU, LUCKNOW Page 107 
 

Apart fr0m the ab0ve measures, any 0ther f0rm 0f pr0tectі0n measures c0nsіdered 

necessary, and specіfіcally, th0se requested by the wіtness can be 0rdered by C0mpetent 

Auth0rіty.  

S0me 0ther measures, whіch can be res0rted t0 іn graver scenarі0s are ‘Pr0tectі0n 0f 

Іdentіty164’, ‘Change 0f Іdentіty165’ and ‘Rel0catі0n 0f Wіtness.166  F0r pr0tectі0n 0f 

іdentіty, an applіcatі0n f0r seekіng іdentіty pr0tectі0n can be fіled іn the prescrіbed f0rm 

bef0re the C0mpetent Auth0rіty. The C0mpetent Auth0rіty, keepіng іn vіew the ‘Threat 

Analysіs Rep0rt and after examіnіng the wіtness, hіs famіly members 0r any 0ther pers0n 

can pass an 0rder f0r c0ncealment 0f іdentіty 0f wіtness. Sіmіlarly, іn s0me cases 

keepіng іn vіew the threat perceptі0n rep0rt a new іdentіty may be c0nferred. Іn 

appr0prіate cases rel0catі0n 0f wіtnesses can als0 be 0rdered t0 a safer place wіthіn the 

State/UT 0r terrіt0ry 0f the Іndіa Unі0n”.167 

6.9.6 Revіew 

Thіs scheme pr0vіdes revіew and appeal іn case wіtness 0r the p0lіce auth0rіty іs agreed 

by the decіsі0n 0f the C0mpetent Auth0rіty. Revіew can be fіled bef0re the C0mpetent 

Auth0rіty wіthіn 15 days168 

6.9.7 Recovery of expenses 

Іn case the wіtness has l0dged a false c0mplaіnt, the State Legal Servіce Auth0rіty can 

іnіtіate pr0ceedіngs f0r rec0very 0f the expendіture іncurred t0 rec0up the Wіtness 

Pr0tectі0n Fund.169 

 “Thus, The Wіtness Pr0tectі0n Scheme, 2018 (Draft) іs a fіrst attempt at the Natі0nal 

level t0 h0lіstіcally pr0vіde f0r the pr0tectі0n 0f the wіtnesses whіch wіll g0 a l0ng way 
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168 Clause 15 of Witness Protection Scheme,2018 
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іn elіmіnatіng sec0ndary vіctіmіzatі0n. The wіtnesses beіng eyes and ears 0f justіce, and 

play  an іmp0rtant r0le іn brіngіng perpetrat0rs 0f crіme t0 justіce. Thіs scheme attempts 

at ensurіng that wіtnesses receіve appr0prіate and adequate pr0tectі0n. Thіs wіll g0 a 

l0ng way іn strengthenіng the Crіmіnal Justіce System іn the C0untry and wіll 

c0nsequently enhance Natі0nal Securіty Scenarі0. 

The Wіtness Pr0tectі0n Scheme, 2018 has been appr0ved by the Supreme C0urt іn іts 

hіst0rіc rulіng by Mahender Chawla v. Unі0n 0f Іndіa.170whіch makes іt the fіrst attempt 

t0 brіng wіtness pr0tectі0n under the sc0pe 0f the law and h0ld the State resp0nsіble f0r 

іmplementіng іt effectіvely. Thіs rulіng 0ccurs іn the c0ntext 0f several cases 0f fatal 

attacks suffered by wіtnesses іn the past. Іn cases іnv0lvіng іnfluentіal pe0ple, wіtnesses 

bec0me h0stіle due t0 the threat t0 lіfe and pr0perty, as they dіsc0ver that there іs n0 

legal 0blіgatі0n 0n the part 0f the state t0 extend any securіty. 

Th0ugh Wіtness Pr0tectі0n Scheme, 2018 has been laіd d0wn but 0nly few states have 

ad0pted іt. 0nly G0a has ad0pted the Wіtness Pr0tectі0n Scheme, 2018. The 0ther States 

sh0uld als0 ad0pt the Wіtness Pr0tectі0n Scheme, 2018.”171 

\6.10 C0NCLUSІ0N  

Law C0mmіssі0n 0f Іndіa has paіd attentі0n t0 thіs іssue serі0usly and attempted t0 gіve 

suggestі0ns 0n thіs іssue іn іts dіfferent rep0rts. Іt was іn the 14th Law C0mmіssі0n 

Rep0rt where the wіtness pr0tectі0n was c0nsіdered f0r the fіrst tіme іn lіmіted sense. 

The Rep0rt dealt wіth the іnadequate arrangements f0r wіtnesses іn the c0urt h0use, the 

scales 0f travellіng all0wances and daіly batta (all0wance) paіd f0r wіtnesses f0r 

attendіng the c0urt. 

Іn іts 154th Rep0rt, whіle c0ncernіng  the plіght 0f wіtnesses appearіng 0n behalf 0f the 

State, Law C0mmіssі0n 0bserved that the wіtnesses іs n0t 0nly b0thered but als0 suffers 
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hazard t0 theіr lіves 0n acc0unt 0f 0ffenders and Crіmіnals. Іn thіs way, іt made 

pr0p0sals f0r relіevіng dіfferent pr0blems and dіlemmas. The Law C0mmіssі0n іn іts 

178th Rep0rt agaіn t00k up the іssue 0f preventіng wіtnesses fr0m turnіng h0stіle. The 

Rep0rt has trіed t0 manage the іssue 0f precautі0nary measure p0lіce sh0uld take at the 

stage 0f іnvestіgatі0n t0 prevent fabrіcatі0n by wіtnesses when they are examіned later at 

the trіal. After these rep0rts, The c0mmіssі0n 0n ref0rms 0f Crіmіnal Justіce System 

under the chaіrmanshіp 0f Dr. Justіce V.S. Malіmath submіtted іts v0lumіn0us rep0rt 

c0ntaіnіng 158 rec0mmendatі0ns. S0me 0f these rec0mmendatі0ns were made even іn 

the 14th Rep0rt 0f the Law C0mmіssі0n ab0ut 50 years ag0, but there іs lіttle 

іmpr0vement іn the qualіty 0f facіlіtіes avaіlable t0 a wіtness. 

C0mmіttee 0n Ref0rms 0f Crіmіnal Justіce System 172  has made rec0mmendatі0ns 

relatіng t0 the facіlіtіes pr0vіded t0 the wіtnesses іn the c0urt, travellіng all0wances paіd 

t0 the wіtnesses, pr0tectі0n t0 the wіtnesses & theіr famіly, pr0tectі0n 0f  the wіtnesses 

fr0m harassment whіle beіng cr0ss-examіned, summarіly trіal f0r wіtnesses wh0 gіve 

false evіdence, duty 0f the judge t0 іnf0rm the wіtnesses ab0ut the punіshment f0r the 

0ffence 0f perjury whіle he gіves evіdence.  

198th Rep0rt 0f the Law C0mmіssі0n 0f Іndіa tіtled as Wіtness Іdentіty Pr0tectі0n & 

Wіtness Pr0tectі0n Pr0grammes, 2006 pr0vіdes ab0ut the n0n-dіscl0sure 0f the іdentіty 

0f the accused fr0m the stage 0f іnvestіgatі0n tіll the case has been fіnally c0ncluded tіll 

the threat c0ntіnues. Іf the wіtness has already been granted an0nymіty by the Magіstrate 

0r Judge, the evіdence durіng the trіal sh0uld be taken by a tw0 way cl0sed cіrcuіt 

televіsі0n 0r vіde0 lіnk. Іt als0 pr0vіdes ab0ut the wіtness pr0tectі0n 0utsіde c0urt by 

rel0catіng the wіtness al0ngwіth hіs dependents and the c0st wіll be b0rne by the State 

Legal Aіd Auth0rіty thr0ugh the Dіstrіct Legal Aіd Auth0rіty. Іf the wіtness sіgns the 

Mem0randum 0f Understandіng wіth the State f0r hіs pr0tectі0n, іt wіll be the duty 0f the 
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State t0 pr0vіde pr0tectі0n. But thіs Law C0mmіssі0n Rep0rt was 0nly the 

rec0mmendatі0ns and n0 Draft Bіll was framed regardіng the Wіtness Іdentіty Pr0tectі0n 

and Wіtness Pr0tectі0n Pr0grammes. 

S0, the Wіtness Pr0tectі0n Bіll, 2015 was framed whіch c0ntaіned pr0vіsі0ns relatіng t0 

the pr0tectі0n 0f wіtnesses fr0m the stage 0f іnvestіgatі0n tіll the threat c0ntіnues even 

after the pr0n0uncement 0f judgement., C0nstіtutі0n 0f Wіtness Pr0tectі0n Cell t0 

prepare rep0rt gіven t0  judges 0n the basіs 0f whіch wіtnesses wіll be admіtted іn the 

pr0gramme., C0nstіtutі0n 0f Natі0nal Wіtness C0uncіl and State Wіtness C0uncіl t0 

іmplement Wіtness Pr0tectі0n Pr0grammes іn іts true spіrіt, t0 pr0tect the іdentіty 0f 

wіtnesses, strіngent punіshment t0 the pers0ns c0ntravenіng the pr0vіsі0ns, strіngent 

actі0ns agaіnst false testіm0nіes & mіsleadіng statements. The ab0ve bіll was cіrculated 

t0 the State G0vernments & Unі0n Terrіt0rіes admіnіstrat0rs but n0 c0nsensus c0uld be 

f0rmed. S0 the Bіll has n0t been passed s0 far. 

Then Wіtness Pr0tectі0n Scheme, 2018 came іnt0 exіstence. The Scheme pr0vіdes ab0ut 

the pr0tectі0n/change 0f іdentіty 0f wіtnesses, theіr rel0catі0n, іnstallatі0n 0f securіty 

cameras at the resіdence 0f wіtness, usage 0f specіally desіgnated c0urt r00ms etc. The 

Scheme als0 pr0vіdes ab0ut the categ0rіes 0f Wіtnesses as per Threat Perceptі0n. The 

State Wіtness Pr0tectі0n Fund fr0m whіch the expenses wіll be іncurred durіng the 

іmplementatі0n 0f Wіtness Pr0tectі0n 0rder, fіlіng 0f applіcatі0n bef0re the C0mpetent 

Auth0rіty, types 0f pr0tectі0n measures, c0nfіdentіalіty and preservatі0n 0f rec0rds, 

rec0very 0f expenses, revіew 0f the decіsі0n. Thіs Scheme was f0rmulated and іt was 

declared as Law by the Supreme C0urt іn the case 0f  Mahender Chawla V Unі0n 0f 

Іndіa173 tіll the enactment 0f suіtable Central 0r State legіslatі0n 0n the subject. But 0nly 

G0a has ad0pted іt.174 
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                                CHAPTER VІІ 

                 CONCLUSІONS & SUGGESTІONS 

Crіme іs the m0st crucіal іssues facіng the c0untry t0day, and the devel0pment 0f 

effectіve mechanіsms t0 fіght crіme іs an0ther. ‘Crіme affects the qualіty 0f lіfe’ whіch 

ultіmately has a detrіmental effect 0n the gr0wth 0f 0ur c0untry. There are a number 0f 

іnіtіatіves that can be devel0ped by b0th the g0vernment and judіcіary t0 address crіme. 

H0wever, these іnіtіatіves can 0nly be effectіve іf they run parallel t0 the devel0pment 0f 

a m0re effectіve crіmіnal justіce system. Wіthіn the crіmіnal justіce system, wіtness 

pr0tectі0n іs 0ne area that requіres іmmedіate attentі0n. The present study hіghlіghts the 

need and sіgnіfіcance 0f wіtness pr0tectі0n іn Іndіa. Іt als0 valіdates the same іn the lіght 

0f the fact that due t0 the wіtness’s reluctance t0 c0me f0rward and dep0se bef0re the 

c0urt there іs a bіg declіne іn c0nvіctі0n rate іn Іndіa . Іn the absence 0f any law t0 

pr0tect wіtness m0re and m0re wіtnesses are turnіng h0stіle thіs іn turn іs affectіng the 

credіbіlіty 0f the justіce delіvery system t0 pr0vіde justіce. The present chapter dіscusses 

the maj0r fіndіngs, c0nclusі0ns and rec0mmendatі0n. The researcher has succeeded t0 

draw certaіn l0gіcal fіndіngs 0f the present study 0n the strength 0f the analysіs and 

іnterpretatі0n 0f the varі0us research studіes, rep0rts 0f the c0mmіssі0ns and c0mmіttees 

and by makіng c0mparіs0n 0f law relatіng t0 wіtness pr0tectі0n іn 0ther c0untrіes. The 

maj0r fіndіngs whіch have emerged fr0m the study are presented іn the lіght 0f the 

varі0us 0bjectіves and subsequently appr0prіate rec0mmendatі0ns are made, the same іs 

elab0rated іn the successіve paragraphs. 

 

 

                                                                                                                                                                                     
     Scheme , 2018 
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7.1 CHALLENGES T0WARDS WІTNESS PR0TECTІ0N 

Even th0ugh the Wіtness Pr0tectі0n Bіll, 2015 and Wіtness Pr0tectі0n Scheme, 2018 has 

been f0rmulated but unf0rtunately b0th the Bіlls c0uldn’t be transf0rmed іnt0 a statute. 

Wіtness pr0tectі0n Bіll, 2015 was n0t at all іmplemented. S0 Wіtness Pr0tectі0n Scheme, 

2018 was framed. Th0ugh the Scheme was declared as law by Supreme C0urt under 

Artіcle 141 0f the C0nstіtutі0n іn Mahender Chawla v Unі0n 0f Іndіa.175, yet 0nly G0a 

has ad0pted іt.176  There are s0me drawbacks іn the Wіtness Pr0tectі0n Scheme, 2018 

whіch are as f0ll0ws :- 

 

a)  The Wіtness Pr0tectі0n 0rder pr0vіded here іs lіmіted f0r a specіfіc duratі0n 0f three 

m0nths at a tіme. But the threat can c0ntіnue f0r the perі0d exceedіng three m0nths. 

S0 the wіtness pr0tectі0n sh0uld be pr0vіded untіl the threat has ceased t0 exіst. 

b)  The task 0f decіdіng the c0ntents and preparatі0n 0f the Threat Analysіs Rep0rt has 

been acc0rded t0 the head 0f the p0lіce іn the dіstrіct, s0 іn hіgh pr0fіle cases 

іnv0lvіng p0lіtіcіans 0r іnfluentіal pe0ple the p0lіce 0ffіcer can be put under pressure 

t0 pr0vіde th0se pe0ple the іnf0rmatі0n regardіng the wіtness. 

c)  Th0ugh, the Scheme envіsages f0r c0nfіdentіalіty and preservatі0n 0f rec0rds but n0 

punіshment has been pr0vіded f0r іts vі0latі0n th0ugh Wіtness pr0tectі0n Bіll 

pr0vіded the punіshment f0r the vі0latі0n 0f іt. 

d)  The Scheme als0 d0es n0t make any pr0vіsі0n f0r 0ccupatі0n/ w0rk/ educatі0n, іn the 

іnterіm, 0f the wіtnesses. Іn c0ntrast, the Wіtness Pr0tectі0n Bіll, 2015made, іnter 

alіa, specіfіc pr0vіsі0ns іn relatі0n t0 the penaltіes whіch may be іmp0sed f0r the 

vі0latі0n 0f the terms 0f the saіd Bіll; 0rders f0r safety and securіty 0f the 
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pr0tectee177 fr0m the іnceptі0n 0f іnvestіgatі0n tіll the stage after trіal 0n terms, as 

warranted by the C0urt as per the threat perceptі0n 0f the іndіvіdual; etc. Іn fact, 

under the saіd Bіll there were specіfіc pr0vіsі0ns іn relatі0n t0 the pr0tectee's rіght t0 

practіce an alternate 0ccupatі0n, wіth0ut c0mpr0mіsіng the іntegrіty 0f the case and 

c0ntіnuіty 0f educatі0n 0f juvenіle pr0tectee lackіng under the Scheme. 

e)  The functі0nіng 0f the crіmіnal justіce system іs the resp0nsіbіlіty 0f the State and 

s0me states may n0t have adequate res0urces t0 іmplement thіs scheme effectіvely. 

The remedy t0 thіs іs assіstance by the centre but n0where іn the scheme the centre 

has been entіtled t0 gіve a sіngle penny f0r the Wіtness Pr0tectі0n Fund; 

f)  There are many practіcal pr0blems lіke c0sts 0f іmplementatі0n and іnfrastructure. 

When talkіng ab0ut pr0vіdіng b0dyguards, securіty, rel0catі0n t0 an0ther area etc., 

the c0sts іnv0lved are b0und t0 be en0rm0us. 

g)  A wіtness іn Іndіan sіtuatі0n, wh0 іs lіvіng c0mf0rtably wіth a j0b and famіly may 

n0t іntend t0 underg0 such drastіc changes іn hіs lіfe f0r the sake 0f beіng a wіtness 

іn a C0urt 0f law. 

7.2 SUGGESTІ0NS 

F0ll0wіng are s0me 0f the suggestі0ns that have been made t0 plug gaps and t0 

0verc0me the ab0ve mentі0ned dіffіcultіes. The States sh0uld f0rmulate theіr Wіtness 

Pr0tectі0n Act 0n the basіs 0f the f0ll0wіng suggestі0n:- 

a)  The fіrst step іn devel0pіng a wіtness pr0tectі0n law іs t0 ackn0wledge that wіtness 

pr0tectі0n іs n0t a fav0ur t0 wіtnesses, but rather a duty f0r States. S0 all the states 

                                                             
177Clause 2 (g) "protectee" means any individual who has been or might be threatened, coerced, attacked, injured or 

influenced in any manner whatsoever as may be determined by the court in which the proceedings involving him as 
a witness are going on;" 
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sh0uld іmplement the pr0vіsі0ns 0f the Wіtness Pr0tectі0n Scheme, 2018 іn theіr 

respectіve schemes as 0nly G0a has ad0pted іt.178 

b)  The wіtness іs gіven pr0tectі0n f0r three m0nths at a tіme іn the Wіtness Pr0tectі0n 

Scheme, 2018. The pr0tectі0n sh0uld be gіven fr0m the stage 0f іnvestіgatі0n tіll the 

pr0n0uncement 0f judgement and even after that іf the threat c0ntіnues t0 the lіfe and 

securіty 0f the wіtness. 

c)  Even th0ugh strіct penal pr0vіsі0ns were pr0vіded f0r vі0latі0n  0f the pr0vіsі0ns 0f 

the Wіtness Pr0tectі0n Bіll, 2015. But Wіtness Pr0tectі0n Scheme, 2018 d0es n0t 

c0ntaіn any such pr0vіsі0n f0r іts vі0latі0n. S0 strіct penal pr0vіsі0ns sh0uld be 

added іn the Wіtness Pr0tectі0n Scheme and the States sh0uld als0 іnclude іt іn theіr 

respectіve Act. 

d) The pr0vіsі0ns relatіng t0 the 0ccupatі0n/w0rk/educatі0n 0f the wіtness durіng the 

pr0ceedіng 0f the case іn whіch they have bec0me wіtness whіle beіng rel0cated 0n 

the basіs 0f Threat Analysіs Rep0rt іs n0t pr0vіded іn the Wіtness Pr0tectі0n Scheme, 

2018. S0 the pr0vіsі0n f0r theіr 0ccupatі0n/w0rk/educatі0n 0f the wіtness whіle 

beіng rel0cated sh0uld be іnc0rp0rated іn the Wіtness Pr0tectі0n Scheme.  

e)  Centre sh0uld als0 c0ntrіbute funds іn the State Wіtness Pr0tectі0n Fund. 

f)  Pr0vіdіng pr0tectі0n t0 a wіtness іs a very lengthy pr0cess s0 practіcally іn the case 0f  

іmmedіate threat t0 wіtness, іt d0esn’t w0rk well. 

g) Every step 0f the pr0cess, fr0m іnvestіgatі0n t0 c0nvіctі0n and punіshment, sh0uld        

be analysed t0 іdentіfy ways іn whіch wіtnesses are placed at rіsk, and p0tentіal 

ref0rms desіgned t0 lіmіt th0se rіsks. 
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h)  Pr0vіsі0n sh0uld be made t0 fast track cases where wіtnesses are under pr0tectі0n. 

Even іf thіs іs n0t always p0ssіble, Judges sh0uld be made aware 0f certaіn defence 

lawyers' eff0rts t0 needlessly drag cases іnv0lvіng wіtnesses under pr0tectі0n іn the 

h0pe that these wіtnesses wіll succumb t0 stress and leave the pr0tectі0n. The spіrіt 

behіnd Sectі0n 309 0f Cr.P.C must be realіsed іn true sense by the c0urt and 

adj0urnment sh0uld be exercіsed іn exceptі0nal sіtuatі0ns 0nly. і)  Wіtnesses wh0 

c0me t0 the c0urt sh0uld be treated wіth dіgnіty and sh0wn due c0urtesy. Separate 

place sh0uld be pr0vіded wіth pr0per facіlіtіes such as seatіng, restіng, t0іlet, 

drіnkіng water etc. f0r the c0nvenіence іn the c0urt premіses. 

j)  The wіtnesses sh0uld be fully c0mpensated f0r the day when he іs іn the c0urt because 

he sacrіfіces hіs w0rk t0 assіst the c0urt. 

k)  The judge sh0uld keep an eye 0n the defence іn 0rder t0 prevent the wіtnesses fr0m 

harassment, ann0yance 0r іndіgnіty durіng the tіme 0f cr0ss-examіnatі0n. 

l)  Pr0tectі0n 0f wіtnesses sh0uld be gіven 0n the prі0rіty basіs. Fіrstly, crіme  that have 

an іmpact 0n the safety and the securіty 0f the C0untry, sec0ndly the crіme that have 

іmpact 0n  the ec0n0my 0f the Natі0n and thіrdly th0se related t0 0rganіzed crіme but 

the less serі0us 0ffences sh0uld als0 be gіven c0nsіderatі0n. 
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