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INTRODUCTION

1.1 BACKGROUND

Anticipatory Bail is a term that is often used in the legal world but does not have a legal
definition. The expression is a convenient way of conveying that it is possible to apply for bail
in anticipation of arrest. Neither section 438 of the Cr.P.C. nor its marginal note so describes
it, but it is a convenient way of conveying that it is possible to apply for bail in anticipation of
arrest. It is, in truth, a misnomer. It is not a bail that the court has issued in anticipation of an
arrest. When a court grants anticipatory bail, it ensures that the individual will be released on

bail if they are arrested.

The conflict of judicial opinion whether a High Court had inherent powers to make an order
of bail in anticipation of arrest and the need to curb the acts of, influential persons trying to
implicate their rivals in false cases for the purpose of disgracing them or for other purposes by
getting them detained in jail for some days were the necessities, carved out by Law

Commission of India in its 41* Report to introduce provision relating to Anticipatory bail.

The Law Commission in its 48 Report in the year 1972 recommended acceptance of
suggestion. The object of Section 438 is to prevent undue harassment of the accused persons
by pre-trial arrest and detention. As most things have a dark side so do this provision of the
code. The object behind enacting this law was to prevent the innocent from getting trapped
but with time the picture has changed and now persons accused of heinous offences and even
habitual offenders are invoking it repeatedly, which was not the intent of the relief sought to

be given by this section.

The need to curb the acts of influential persons trying to implicate their rivals in false cases
for the purpose of disgracing them or for other purposes by getting them detained in jail for a

few days were the necessities carved out by the Law Commission of India in its study.

In its 48th Report, published in 1972, the Law Commission suggested that the

recommendation be accepted. The purpose of Section 438 is to protect accused persons from
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excessive harassment by pre-trial arrest and detention. This provision of the code, like most
stuff, has a dark side. The goal of enacting this law was to protect the innocent, but as time has
passed, the picture has changed, and now people convicted of heinous crimes and even non-
habitual offenders are invoking it on a regular basis, which was not the intention of the relief

sought by this portion.

When the High Court or a Court of Session examines the facts of a deprivation of personal
liberty, they lean against imposing undue restrictions on the scope of Section 438, particularly

when the legislature has not imposed any such restrictions in the terms of that section.

The right to personal freedom cannot be made to rely on compliance with arbitrary
limitations, but an overabundance of constraints and conditions not contained in Section 438
will make its protections constitutionally vulnerable. Section 438 is a good law that should be

preserved rather than repealed.

Literature Review

Asim Pandey writes in his book about the available Bail laws and the Procedure anticipatory
Bail. He describesin his book that the law of bail plays a very important role in the justice
administration. The law of bail is of supreme importance since it is directly and intimately
connected with the liberty of a person which is safeguarded in article of the

constitution.

Janak Rajin his book "Bail Law and Procedures"examined that award of bail is a standard and
refusal of the bail is a special case. Tragically, the letter and actual intent of the law isn't

clung to by the greater part of the Courts in our nation. Individual freedom of an individual
resident and right to life under Article 21 of the Constitution is the most valuable crucial right
which can't be endangered by any office or organization at all. Keeping in see the major right
of residents independent of shading, position or doctrine exceptionally humble exertion has
been made by the writer in this book to manage the arrangements and technique for the award

of bail and anticipatory bail.P.V. Ramakrishna says in his book the privilege to freedom is one
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of the principal rights ensured by the constitution of the apparent multitude of enlightened
nations. This book manages the law of bail, bonds, capture and authority finally. Anticipatory
Bail is a component by which by which the antagonistic outcomes of deferral before
preliminary can be limited. Significant legal choices of High Courts and Supreme Court have

been included acceptable measure.

V.R. Krishna Ayer in his judgment in the event thatGudikanti Narsimulu v. Public Prosecutor
says "noteworthiness and clear of Article 21 make the hardship of freedom, fleeting or
bearing, a matter of grave concern and admissible just when the law approving it, is sensible,
fair and equipped to the objectives of network great and State need spelt out in Article 19.
Sensibility hypothesizes smart consideration and predicates that hardship of opportunity by
refusal of bail isn't for reformatory reason however for the bifocal interests of equity to the
individual in question and society influenced." Justice Krishna Iyer additionally makes
reference to that the code is secretive on the subject of bail and the Court wants to be the
request custodial or not. But the issue is one of the freedom, equity, public security and weight
of the public depository all of which demand that a created statute of bail is vital to a socially
sharpened legal cycle.

1.2. OBJECT AND PURPOSE OF THE STUDY

The current dissertation is primarily concerned with the administration of Anticipatory Bail in
India, as well as the role of the courts in doing so, as well as a critical analysis of the
aforementioned system and the provision of personal recommendations in order to strengthen
the current system in India for administering justice to victims.The project work clarifies the
principle of anticipatory bail and explores legal issues in order to assess its effect on

prevailing political factors, as well as existing government initiatives aimed at enacting it

The aim of this study is to look at how victims communicate with the various elements of the
criminal justice system, such as the police, lawyers, and courts, and what role they perform at
each point of the criminal process. The goals of this research are to examine the principle of

such judicial power in the Anticipatory Bail and to propose remedial steps to improve the role
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of victims during criminal proceedings and to sensitise the criminal justice system to the

applicant's needs and expectations.

The present dissertation is basically dealing with the administration of the Anticipatory Bail in
India as well as the role of the courts in administering the same and also to critically analyze
the aforementioned system and then to administer some personal suggestions in order to
improve the current system in India used to administer justice to the victims.The project work
throws light on the concept of anticipatory bail and unfolds legal issues to analyse its impact
from dominant political factors and also involves current measures taken by the respective

governments towards such enunciation.

The research work aims at analyzing the interaction of the victims with the constituent
elements of the criminal justice system i.e. the police, lawyers and courts and the role played
by him at each stage of the criminal process. Objectives of this research work include
analyzing the concept of such judicial discretion in the Anticipatory Bail and to suggest the
remedial measures to enhance the role of victims during criminal proceedings and to sensitize

the criminal justice system to the needs and expectations of the applicant.

Such criticism has been done after taking into account the criminal justice systems of various
instances and guidelines, which are very well known with regard to their administration of the
justice to such reputation and plights of the rights of bail being inherent and to provide

extended interpretation of the courts.

1.3. SCOPE OF THE STUDY

The study's main focus is on the horizon of India's bail system for people, their rights and
responsibilities, as well as the responsibilities of the courts and the government towards them.
After taking into account all of the current aspects of India's current system, the emphasis will
be on identifying any gaps or grey areas in the system, and then making recommendations to
address them. Such recommendations will be implemented after numerous participatory and

procedural protections under the criminal procedure have been considered
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1.4. RESEARCH METHODOLOGY

This project's research approach is both doctrinal and methodological in nature. In this
project, all of the data sources used are secondary in nature. To raise awareness of
Anticipatory Bail and its consequences, a Google survey form was developed. Case reporters
have been referred to a number of leading books on criminal practice and bail law, including
All India Reporter, Supreme Court Cases, and Criminal Law Journal, as well as Bare Acts,

Magazines, Law Commission and Committee Reports, and Web Sources.

Around 60% of the population was aware of the concept and the factors to be considered
when granting bail for judicial delinquency. The Supreme Court's recent recommendations for
the factors to be considered were also incorporated into the presentation of the work. These
Factors such as the time limit, length of the order, the fact that it is not a blanket order, the

applicant's social status, and political superiority.

1.5. RESEARCH QUESTIONS

The research gives answers to the following questions:

1. Why is the study of the Anticipatory Bail and its grey areas are important in criminal

law?
What is the plight of the applicants of crime in India?

What are the emerging trends with regard to the judicial discretion in granting Anticipatory

Bail?
What is the scheme in India with regard to the protection of the rights of bail to the accused?

Why the criminal justice system of India is lagging behind in granting relief, being the most

adversarial in judicial proceeding?
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1.6. SUMMARY OF CHAPTERS

CHAPTER-1- The chapter deals with the basic introduction and the approach of the study of
the project convened with the research methodology adopted. This will lead to the normal
assessment of the concept and its derivations thereto. There were due considerations taken in

the recent trends of the anticipatory bail regarding the applicant’s social status........

CHAPTER-2- The chapter deals with the legislative history of the anticipatory bail in India
and the further commencement of its provisions through legal statutes. The reports of Law
commission has been critically analysed with the due necessity of the requirement such

special bail.

CHAPTER-3- The chapter adopts the rigorous object and scope of Anticipatory Bail under
the Criminal Justice System and the various aspects related thereto. The later developments in

the assessment of the procedure of Anticipatory Bail has been majorly dealt thereto

CHAPTER-4- The chapter compares the position of Anticipatory Bail effect, besides, its
critical enhancement since the inception of the Anticipatory Bail in the Code of Criminal
Procedure, 1973. The critical determination shall lie over various horizons later developed
with social change and the alteration in the necessity of the grant of application of such

Anticipatory bail

CHAPTER-5- The chapter comes out the conclusive comprehension of Anticipatory Bail
induced with such ancillary comparison of other special laws with respect to the judicial

intervention.

CHAPTER-6- This is the final chapter which assimilates the Anticipatory Bail as a whole. It
deals with the inferences with respect to the inception of the concept and conclusions thereto.
Also, the suggestions regarding the political interference and the necessity of Anticipatory bail
has been rigorously dealt on how such need of the bail is required. The objective of the work

is to understand the term Anticipatory Bail, its need in the state whether ancillary or
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prohibitory with focus on such blanket orders to this aspect. The research work will also be
dealing with the question whether such power to be interpreted as political delinquency since
the time or such will actually work in cognizant. The applicability of the UP Criminal

Amendment Act, 2018 has been critically analysed with its repercussions.
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CHAPTER- 11
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LEGISLTATIVE HISTORY BEHIND ANTICIPATORY
BAIL AND ITS EVOLUTION

2.1. INTRODUCTION

The previous Code of Criminal Procedure (old Code) did not have a particular clause
relating to Section 438 of the current Code of Criminal Procedure (new Code). Under
the old Code, there was significant disagreement among the High Courts as to
whether a Court had inherent power to issue a bail order in anticipation of arrest.

However, the overwhelming consensus was that it lacked such power .!

2.2. EVOLUTION OF THE CONCEPT

The Law Commission of India, in its 41st Report dated September 24, 1969 pointed
out the necessity of introducing a provision in the Code of Criminal Procedure
enabling the High and the court of session Grant anticipatory bail report (Volume I)
that *.

The proposal for ordering the release of an individual on bail prior to his arrest
(commonly known as anticipatory bail.) judicial opinion about the power of a court to
grant anticipatory bail, the majority view is that such a power may not exist under
the Code's current provisions. The need for anticipatory bail exists primarily because
powerful people often want to implicate their opponents in false cases in order to

disgrace them or for other reasons by having them held in jail for a few days

In recent times, with the accentuation of political rivalry, this tendency is showing
signs of steady increase. Apart from false cases, where there are reasonable grounds
for holding that a person accused of an offence is not likely to abscond,or otherwise
misuse his liberty while on bail, there seems no justification to require him first to

submit to custody, remain in prison for some days and then apply for bail.

'Savitri Agarwal V State of Maharashtra (2009) 8 SCC 325
? Law Commission of India 41st para 39.9; pp. 320-321
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The Law Commission recommended approval of the suggestion in paragraph 31 of its
48th Report (July 1972), and made the following remarks on the above clause 3 in
line with the previous Commission's recommendation. We accept that this would be a
valuable addition, but we must emphasise that such capacity can only be used under
extraordinary circumstances. We also believe that, in order to prevent the clause from
being abused by unscrupulous petitioners, the final order can only be issued after

warning to the Public Prosecutor.

The provision's legislative background shows that the Joint Select Committee of
Parliament proposed that bail be made available in advance of an indictment so that

an individual's liberty will not be jeopardised unnecessarily.

The matter was referred to the Legal Department. Commission for consideration about
the inclusion of the remedy of grant of anticipatory bail in the Code of Criminal
Procedure, 1973. The Law Commission was enthused to take up the suggestion. It
formulated a draught provision to provide that bail in anticipation of an arrest which
ultimately got enacted as section 438 of the Code.
Confinement the distinction between an ordinary order of bail and an order of
anticipatory bail is that whereas the former is granted after arrest and thus means
release from the custody of the police, the latter is granted in anticipation of arrest
and is therefore effective at the very moment of arrest police custody is an inevitable

concomitant of arrest for non-bailable offence

We also believe that, in order to prevent the clause from being abused by
unscrupulous petitioners, the final order can only be issued after warning to the Public
Prosecutor. The provision's legislative background shows that the Joint Select
Committee of Parliament proposed that bail be made available in advance of an

indictment so that an individual's liberty will not be jeopardized unnecessarily
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2.3. EXPANSION OF HORIZONS OF ANTICIPATORY BAIL

The legislative history of this provision shows that the States chosen by the Committee had no
idea that a lock should be placed in order pending arrest, so that the individual's freedom was
not already compromised. This question was assigned to the Commission's Right to exercise
the right of warning for the release of hostages in the Criminal Code of 1973.

The act of the Committee, which was less than enthusiastic about the proposal. There has been
a proposal for the provision of bail in anticipation of arrest, which was eventually adopted, as
provided for in article 438 of the Code. An order of anticipatory bail is, as a hedge against the
police in the arrest of a criminal offence or offences in respect of which a decision has been
made. In other words, contrary to the order of detention, it is one of the pre-arrest and judicial
proceedings, which provides that, if the person to whom it is issued, it is then arrested on the
charges in respect of which the direction is issued, he shall be released on bail. Article 46(1)
of the code of criminal procedure, which deals with how the arrest will be carried out, and
you're going to be in for the arrest, the police department is in contact with a boundary on the
body of the person to be arrested, unless there be a submission to the custody by word or

action of giving birth.*

The distinction between an ordinary order of bail and an order of anticipatory bail is, the first
of which was issued for his arrest, and that means release from the custody of the police, the
latter is granted in anticipation of arrest and is therefore effective at the time of his arrest, the
Police are an inevitable factor of the order of a warrant for the arrest of a non-bailable offence,
is a contradiction in terms, but, for, so far as the offence, or offences, for which he was

arrested and his involvement. °

After the arrest, the suspect in order to have a compensation in accordance with Section 437
or Section 439 of the Code, and, if he is to be released on bail in respect of the offence or
offences for which he was arrested. The necessity for granting anticipatory bail arises
mainly because sometimes influential persons try to implicate their rivals in false

cases for the purpose of disgracing them or for other purposes by getting them

*Ibd
4 Ibid
> Sunita Devi v State of Bihar 2005 SCC (Cri) 435.
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detained in jail for some days. In recent times, with the accentuation of political
rivalry, this tendency is showing signs of steady increase.. ® Apart from false cases,
where there are reasonable grounds for holding that a person accused of an offence is
not likely to abscond, or otherwise misuse his liberty, while on bail, there seems no
justification to require him first to submit to custody, remain in prison for some days

and then apply for bail

® Gurbaksh Singh Sibbia v State Of Punjab 1980 AIR 1632;1980 SCR (3)
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CHAPTER- 111
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ANTICIPATORY BAIL: CONSTITUTIONAL VALIDITY
AND SCOPE UNDER CRIMINAL JUSTICE SYSTEM

3.1.INTRODUCTION

The commission notes that the expected bail demand arises mainly As powerful
individuals often try to incriminate their victims on false charges to embarrass them or
for other reasons by imprisoning them for a few days. With the intensification of
political competition in recent years, the trend has been steadily growing. With the
exception of false charges, where there is good reason to believe that a convicted
felon will not flee or abuse his freedom while on bail, there seems to be no reason
for him to first go to jail, and then stay in jail for a few days before applying for

bail.

If the court issues the pending bail, it issues an order for the person to be released
on bail until he or she is detained until he or she is arrested, and it is only during

the arrest that the bail order will be issued.

Been waiting for this is an easy way to show that it is possible to apply for bail before arrest.
Under S. 438 Of The Cr. P. C., that is, a person in the exercise of the jurisdiction of the Court
of justice, it must be a good reason to believe that he or she will be arrested for alleged

assault’.

3.2. APPRENHENSION OF ARREST BY POLICE OR AUTHORISED
PERSON

Requirements for S. 438 Cr. P.C. apply for any arrest warrant, whether by a police
officer in charge of a police station or by another person authorized by law to arrest
a person. To grant the expected bail, the Supreme Court and the Interim Court have

the same jurisdiction.®

Mangi Lal Vs. State 1952 Cr. L.J. 1425.
8 Balakchand Jain Vs. State of M. P. 1976 4 SCC 572.
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There is a place for the activity of the committee and the position of the fear of being arrested,
and is available in two different heights, there is a legal conflict, in which the court is not in a
position to provide the expected bond. However, this explanation is accepted by the majority
of the High Court are to the Session or to the supreme Court, which is under the jurisdiction

of a small claims court that can be right, but the size of the projected enterprise.

The High Courts of Rajasthan, Madhya Pradesh, Gujarat’, The high Courts of Rajasthan,
Madhya Pradesh, Gujarat and Delhi, which is confirmed by the authority of a judgment that a
person who has been convicted of a felony criminal mischief, you have the right to provide
the necessary assurance that the court has no jurisdiction to grant bail to the applicant in
another member state. The Kerala High Court has also ruled that arrests made outside
the state may not be subject to Section 438 orders unless the arrest is an offense.

The case itself is alleged to have taken place within the government'

The Bombay High Court, on the other hand, has ruled in favor of the case, stating that if
a crime is committed in one province but the arrest of another is required, the High

Court will consider the expected bail application.

The case taken by the Karnataka and Gujarat Supreme Courts on the matter is seen
as an appropriate explanation, with the following decision:

Sec 438 Cr.P.C. provides for the release of the detainee even if the court does not
have the authority to deal with the case. He can ask for help in the court where he
lives legally. Expected short-term bail can be granted at the direction of the applicant
to the relevant court. So the app below. Sec 438 must ultimately be decided only by

a court that has jurisdiction over the alleged offen''.

% Syed ZafrulHusan V State AIR 1984 Pat 194.

10" Jodha Ram V State 1994 Cr.L.J 1962 (Raj).

" Pradeep Kumar Soni V State 1990 Cr.L.J 2055(MP). 12 C.T. Mathew V Govt. of India 1985 Cr.L.J 1316
(Ker).
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3.3. CONSTITUTIONAL PROTECTION OF ANTICIPATORY BAIL

It is only a constitutional right, which is granted after the adoption of this Constitution, and
shall not be deemed to be an integral part of Article 21 of the Constitution. As a result, its
failure to apply to a specific criminal group cannot be considered a violation of

Article 21.

The courts have been tasked with examining the evidence and ensuring that the
investigation is not compromised. It is a fragile balance that must be maintained in
order to protect human freedom and the operation of the criminal justice system. An
interrogation by such suspects is required by the investigating agency to obtain all
relevant links to the criminal conspiracy by the people which ultimately led to the

Capital disaster.

When it is found that the action is malicious or corrupt, the courts must decide and
act fairly by avoiding unnecessary abuse and imprisonment. Certain events and facts
must be presented by the applicant so that the Court can adjudicate on the basis of
his or her beliefs, the existence of a qua-existence which is not in the exercise of the

powers conferred

The High Court or the Temporary Court uses their discretion when assessing facts and
circumstances to grant the expected bail if it deems fit. They object to the imposition
of unnecessary restrictions on Section 438, especially if there are no such limitations
imposed by the legislature under the provisions of this section. The right to personal
freedom cannot be infringed upon by an undeniable restriction, but the overflow of
barriers and conditions not enshrined in Section 438 will protect its constitutional
protection'? Section 438 a good law to be kept instead of repeal. However, the Court
may impose any conditions it considers appropriate in granting the expected bail, but
the purpose of these conditions should be to prevent that person from interfering with
the investigation. Difficult, difficult, or absurd circumstances that disrupt the purpose
of the expected bail cannot be set. The court has no jurisdiction to impose any

conditions on the respondent other than those set out in Section.2.

2 DrL.R. Naidu v State 1984 Cri LJ 757(Kant.) ; Neela J Shah V State of Gujarat 1998 Cri LJ 228 (Guj)
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Installation of F.LLR. it is not a requirement to exercise the authority of Section 438,
and the proximity of an arrest that may be based on suspicion should not be shown
even though the F.I.R. not yet installed. And if the F.ILR. applied, the expected bail
can be granted if the applicant has not yet been arrested. This clause cannot be used
until the respondent is arrested. In addition, the beneficial provisions of Section 438
Cr.P.C. It was set up to allow the Court to prevent the deprivation of personal ", The
latest decision of the High Court in the case of P Chidambaram v. Directorate of
Enforcement, we have also raised an endless debate between the arrests and pending

bail'*

Section 438 of the Crimnal Procedure Code deals with the granting of bail to an
arrested person (pending bail) and empowers the high court of the Tribunal to grant
the expected bail when exercising discretion. Expected bail can be granted subject to
the conditions for the respondent to make himself available for investigation and
where necessary and not to intimidate or disturb witnesses or tamper with evidence. In

addition, any other condition of justice may be imposed;".

Constitutional bench decision in Gurbaksh Singh Sibbia v. The State of Punjab
provides the most comprehensive examination of the context and access to Section
438. This decision emphasizes the importance of translating Article 438 to reflect the
notion of innocence in favor of the defendant. This is because the defendant's case
has yet to be proved in court when he receives the expected bail Article 438 is
considered a clause protecting the rights of the individual, which is at the core of the

Constitution of India 21.

As a result, the maximum power used under Section 438 cannot be taken in a chain-
binding manner or condition that is not explicitly stated in the provision. The final
stage of deciding on a pending bail application should be limited to determining

whether the applicant meets the requirements set out above. This type of investigation

13 N.K Nayar V State 1985 Cr.L.J. 1887 (Bom).

14 Pradeep Kumar Soni V State 1990 Cr.L.J 2055(MP). 12 C.T. Mathew V Govt. of India 1985 Cr.L.J 1316
(Ker).

5 Pokar Ram v State Of Rajasthan And Anr 1985 AIR 969, 1985 SCR (3) 7
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also protects the rights of prosecutors and investigators,'® In determining the expected
bail application, the court should be aware of in particular the discrimination
associated with the person's arrest and its consequences, according to the decision. In
order to exclude malicious intent and potential intentions of harming and humiliating
the applicant by arresting him, the courts must investigate the legality of the cases. It
has been stated explicitly that the presence or absence of a fleeing plaintiff's concern

is crucial in determining whether bail is to be granted or denied.

It should be noted that the judgment also indicates the circumstances in which the
pending bail will almost always be granted or denied depending on a set of facts and
circumstances. Because of this, the presence and magnitude of potential cases, as well
as the possibility that witnesses or evidence may be tampered with, are all factors that

may influence the outcome.'”

According to Gurbaksh Singh's case, the Supreme Court in the case of Siddharam
Mhetre v. The State of Maharashtra (2011) has completely reinstated the law regarding
the expected bailout. The Supreme Court has introduced a new element in the
interpretation of Section 438 stating that there is no need for a special case to be
governed under Section 438. After a lengthy debate, the Supreme Court ruled that in
cases where the defendant entered the investigation, he fully complied with the

investigating agency. with questions about retention should be avoidede'™.

The provisions of Section 438 that apply to the two cases mentioned above - apply to
bail - which is expected of the High Court after dismissal. This access was obtained
when it was found that there was no reason to believe that the defendant would run
away or try to contact witnesses. It was also stated that, in the event of a need, bail
could be revoked. Surprisingly, claims based on values set in previous decisions are

not obvious®.

6 K.K. Jivah V Union Territory AIR 1988 SC 1934; (1998) 4 SC.

7" State of M.P. v Ram KishnaBalothia AIR 1995 SC 1198; (1995) 3 SCC

18 Muraleedharan V State of Kerala AIR 2001 SC 1699 (1700); (2001)4 SCC 638.
9 Nancy jamshedAdajaina V State 1993 Cr LJ 3465(Bom)
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In its judgment, the Supreme Court made a brief note of the decision in order to
discuss a few of the limitations of the majority. The Supreme Court did not consider

some of the key issues that undermine the merits of the Pidambharam case.

These factors include the applicant's background, the applicant's ability to evade
justice, allegations of intent to harm or humiliate the applicant by arresting him or
her, the balance between discriminatory investigations and prevention of harassment,

humiliation, and arbitrary detention, and reasonable fear of influencing witnesses..”

The Supreme Court, on the other hand, relied heavily on the decision in this case
when issuing a ruling allowing for the imprisonment of prisoners. The Supreme Court
ruled in 1997 that negotiations with a well-qualified defendant on a good expected
bail order were conducted fairly rather than questioning a well-qualified defendant of a

reasonable expected bail order.”

The decision of the Constitutional Bench in and a detailed discussion of the principles
governing Section 438 described in the preceding paragraphs are not set out in the
judgment. It is reasonable to argue that this decision is a situation like that in such a
situationIn addition, the Supreme Court has interpreted Section 438 as a limited power
to be exercised sparingly, and that anticipated bail should be granted only under
exceptional circumstances, and not as a rule. This view contradicts the law enacted by
the Constitutional Bench in the case of Siddharam Mhetre (reaffirmed). In addition,
the decision of the Siddharam mhetre case has made it clear that the applicant does

not have to commit a special offense (i.e., a rare case) to obtain the expected bail.

The Constitution Bench decision in Gurbaksh Singh Sibbia v. State of Punjab provides the
most thorough examination of the essence and reach of Section 438. This decision emphasises

the importance of interpreting Section 438 to reflect the presumption of innocence in favour

2 Gurbaksh Sibbia V State of Punjab 1980 AIR 1632, 1980 SCR (3) 383
2l RavindraSaxena V State of Rajasthan(2010) 1 SCC 684; (2010) 1 SCC Cri 884
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of the accused. This is because the accused's guilt has yet to be proved in a tribunal at the time
of obtaining anticipatory bail. Section 438 is regarded as the clause that safeguards personal

liberty, which is at the core of India's Constitution's Article 21.

As a result, the plenary power exercised under Section 438 cannot be construed in a way that
imposes fetters or conditions that are not expressly stated in the provision. The afortiori stage
of deciding on an anticipatory bail application should be limited to determining whether the
applicant meets the requirements outlined above. This type of investigation also protects the

prosecution's and investigative agencies' rights.

When determining an application for anticipatory bail, the court should be especially aware of
the stigma attached to an individual's arrest as well as its repercussions, according to the
ruling. In order to rule out ulterior motives and possible objectives to harm and humiliate a
claimant by having him arrested, courts should investigate the validity of the charges. It has
been stated clearly that the presence or absence of apprehension of the claimant absconding is
the most important factor in determining if anticipatory bail should be granted or denied.

It should be noted that the judgement also pointed to the realistic situation in which
anticipatory bail would almost always be granted or denied based on a specific collection of
facts and circumstances. As a result, the existence and severity of the potential charges, as
well as the possibility that witnesses or proof may be tampered with, are all factors that may

influence the final outcome.?

By depending on the Gurbaksh Singh® case, The need to be questioned about the
detention of reason is a common reason used by investigators to refuse expected bail.
There is no denying that the claim of the Enforcement Directorate in P P
Chidambaram was similar. The Supreme Court has granted his request, stating that
arrests are a necessary part of the investigation process for a variety of reasons, and

that granting the expected bail could jeopardize the investigatio.”

22

25 Supra Note 5. 26Chinmoy Pradeep Sharma,

# M. Sreenivasulu Reddy vs State Of Tamil Nadu 2000(6) Scale 580; JT 2005 (51) SC 585 23 MunishBhasin
V NCT of Delhi (2009) 2 SCC (cri) 56; AIR 2009 SC 2072.

 Supra Note 5. 26Chinmoy Pradeep Sharma,

SCHOOL OF LEGAL STUDIES, BBD UNIVERSITY PAGE NO 21




ANTICIPATORY BAIL: CONCEPT AND IMPLICATION UNDER CRIMINAL PROCEDURE CODE, 1973

Applying the principles governing Section 438 that can be gleaned from the two cases
mentioned above- anticipatory bail after the High Court overturned it. This inference was
reached when it was discovered that there was no reason to believe the accused would escape
or attempt to sway the witnesses. It was also stated that, in the event that the need arose, bail
could be revoked. Surprisingly, claims based on the values set out in the preceding decisions

are conspicuously absent.

In its discussion, the Supreme Court has made a brief reference to the judgment in to discuss
only a few....... of the many parameters this judgment has elaborately set out.”’The Supreme
Court did not delve into certain crucial factors which assume extreme relevance in the facts of

P chidambharam case.

These factors include the applicant's background, the possibility of the applicant fleeing
justice, accusations made solely for the purpose of injuring or humiliating the applicant by
arresting him, a balance to be struck between the likelihood of prejudice to the investigation

and the prevention of harassment, humiliation, and unjustified detention of the accused, as

well as the reasonable fear of influencing witnesses.

The Supreme Court, on the other hand, relied heavily on the decision in the case while ruling
in favour of incarceration questioning. The Supreme Court decided in 1997 that interviewing
a suspect who is well ensconced with a favourable order of anticipatory bail is qualitatively
more elicitation driven than questioning a suspect who is well ensconced with a favourable

order of anticipatory bail.

The Constitution Bench judgement in (supra) and its extensive discussion of the principles
governing Section 438 set out in the preceding paragraphs are not stated in the judgement in.
It is reasonable to argue that the decision is per incurium in such circumstances. Furthermore,
the Supreme Court has interpreted Section 438 as an unusual power that should be used
sparingly, and that anticipatory bail should only be given under rare circumstances, not as a

rule. This viewpoint contradicts the law established by the Constitution Bench in the case of

% M. Sreenivasulu Reddy vs State Of Tamil Nadu 2000(6) Scale 580; JT 2005 (51) SC 585 23 MunishBhasin
V NCT of Delhi (2009) 2 SCC (cri) 56; AIR 2009 SC 2072.

SCHOOL OF LEGAL STUDIES, BBD UNIVERSITY PAGE NO 22




ANTICIPATORY BAIL: CONCEPT AND IMPLICATION UNDER CRIMINAL PROCEDURE CODE, 1973

Siddharam Mhetre (re-affirmed in ). Furthermore, the decision in the Siddharam mhetre case
made it clear that a claimant does not need to make out a special case (i.e., an extraordinary

case) to obtain anticipatory bail.

The need for custodial questioning is the standard justification used by investigating agencies
to refuse anticipatory bail. It goes without saying that the Enforcement Directorate's claim in P
Chidambaram was similar®®. The Supreme Court granted its appeal, stating that detention is a
necessary part of the investigation process for a variety of reasons, and that granting

anticipatory bail could jeopardise the investigation.

3.4. RIGHT TO COUNSEL IN CUSTODIAL INTERROGATION

The need for an investigation into the cell should be carefully considered by the
courts. Apart from the security provided by Article 20 (3), the manner in which
detectives are being investigated in India has environmental limitations. Unlike the
United States, the United Kingdom, and the European Union, a defendant in India
does not have the right to have a lawyer present during cross-examination some

countries, the right of a convicted felon includes legal action.

The accused person is protected from self-harm under Article 20 (3), and the arrested
person has the right to consult a lawyer under Article 22 (1). In the case of Nctndini
Satpathy v. PL Dani2S, for example, Judge Krishna Iyer's view that Article 20 (3) is
effective from the questioning of the police. The court further ruled that under Article
20 (3) read with Article 22 (1) of the Constitution, the police must allow the
suspect's lawyer to be present during cross-examination. In the case of Nandini Satpathy v.
PL Dani ¥, for example, Justice Krishna Iyer's opinion that Article 20 (3) becomes operational
from the stage of police questioning set new ground. The court went even further, declaring
that under Article 20 (3) read with Article 22 (1) of the Constitution, the police must allow the

accused's lawyer to be  present while he is  being interrogated.

% Ibid
¥ AIR 1978 1025.
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Unfortunately, the Supreme court did not comment on the decision. On the other hand, in the
High Court of justice rejected the argument that the defendant had no right to be in the
presence of an attorney, in the course of an investigation which was carried out by the police
in the Poolpctndi (d). Supdt., The Central liaison office (clo), However, the DK Basu v. A state
in the Western Bengal30, the Supreme Court may, in addition to the inclusion of some of the
rules relating to arrest and detention, has held that a prisoner should not be allowed to consult

with his or her attorney during the investigation”

Compared to our counterparts in one of the countries listed above, a respected person
in India has blocked access to legal advice during cross-examination. Indian courts
have always tried to balance between human rights and social work to find a case,
wherever it may be concealed, and to complete the final attempt of the justice system

and society, "as Justice Krishna Iyer puts it*

There is no denying that the act of evaluation more often than not leads to supporting
the right of the investigating agency to receive surveillance investigations. The reason
for this endless proverb is that unless the investigating agency receives a free hand
during the investigation, the collection of evidence will be severely disrupted and it
will be difficult to obtain conviction. An investigation into law enforcement in certain

circumstances such as those under the Prevention of Money Laundering Act,

2002 is important because a statement made under Section 50 before ED officials has
more evidence compared to a statement before a police officer under Section 161
CrPC. Therefore, when considering the expected bail application, the courts should
ensure that the balance does not shift negatively to the investigating company as a
sixth law

The Law Commission's 268th Report on changes to the CrPC's bail laws remembered the law

laid down by the Constitution Bench in 31 and the judgement in *.

%1992 AIR 1795. 30 1997 1 SCC 416
2 1997 1 SCC 416
% supra Note 11.
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In cases of serious crimes, the Commission believes that anticipatory bail should be
considered with a strict criterion. In contrast to the Supreme Court's strict view in, the Law
Commission has ruled in favour of granting bail subject to stringent conditions for economic

offences.

The 268 report of the Law Commission on changes to the CrPC bail rules recalls the
law enacted by the Constitutional Bench 31 and the decision in. In the case of
serious crime, the Commission believes that expected bail should be considered on
strict terms. Contrary to the Supreme Court's strong argument, the Judicial Commission

has ruled in favor of granting bail under strict economic conditions

An excellent measure of practice, based on the experience of international detention
investigations, enables the investigation of surveillance in India with the same right of
attorney's presence. This will help to reduce this fear forced interrogation, which gives the
confidence in the interrogation of prisoners, and of the place of a proper balance between the

rights of the accused and the rights of the organization.

It is well-known that child custody investigations are a tool used by investigating
agencies to obtain evidence of a defendant's arrest. On the other hand, expected bail
is a shield sent by the defendant to avoid the risk of arrest and detention. In the case
of pending bail, the Supreme Court has expressed various views and opinions. Since
unfamiliar facts play an important role in shaping the Court's decision to grant or
refuse bail, submission has become a trademark of bail cases.”, a single Supreme Court

judge ruled on the length of time during which anticipatory bail orders remain in effect:

Having said that, the final consideration for anticipated bail should be to further the
interests of justice. To carry out full justice, the Gurbaksh singh and the resolutions,
which laid the legal basis for bail, must be used as a guiding principle in seeking
absenteeism in bail pending cases. In the case of KL Verma v State, one Supreme

Court judge ruled on the length of the waiting period for bail orders:

31 1988) 9 SCC 348
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The pending bail granted before arrest on unconventional charges does not mean that
the ordinary court that will prosecute the defendant will be evaded. It is a good
practice to follow because it should be understood that the expected bail is granted by
the Temporary Court or the High Court during an investigation when the investigation
is incomplete and the Tribunal or the High Court does not know the existence of

evidence against the alleged offende.

As a result, those expected bail orders should be for a limited period of time only,
and if that period or overtime expires, the court granting the expected bail must refer
the case to a regular court for a decision based on an examination of facts presented
after the investigation or submission of indictment®.

The Court intended to emphasize that the expected bail order would not guarantee that
the defendant would be released before the trial was over, but it should be short-lived
because the ordinary court could not be overturned. A time to be determined by the facts
and circumstances of the case, and the need for the defendant to be a good time to apply for
the warranty is that of the ordinary courts of law, and the state court, the decision on the bail
application. In other words, the court can allow the defendant to continue receiving
the expected bail until the bail application is resolved in some way. If the defendants

so desire, they can appeal to the high court.

To put it another way, the expected bail can be granted for a period of time up to
the date on which the bail application is dismissed or even a few days thereafter to

enable the accused to file a higher court, if they wish.

The opinion in the KL case is retained in the cases of Salcthudin Abudualahmed
Shaikh v The State Of Maharashtra and Sunita Devi v The State Of Bihar * and it
was concluded that the bail application orders dealt with should be limited only, and
that the expiry of bail, the normal court should deal with the matter is based on an

examination of the evidence before it after the investigation was completed. Although

%2 Ibid.
%1996 Cr LJ 1368.
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it is not required that the execution of an order made under Section 438 (1) of the
Code be prohibited on time, the courts may, if there are reasonable grounds, limit the
validity of the order for a short period of time, before filing a case in the matter
covered by the order. In such cases, the applicant was expected to obtain bail under
section 437 or 439 of the Act within a reasonable time after filing the MOTO.
Provision of Section 438 Cr.P.C. it will no longer be asked to release the defendant
from surrender to the Court after the investigation has been completed and a lawsuit
has been filed, according to another case. Such an understanding would violate Section
438 Cr.P.C., because even though a charge sheet has been filed against the defendant
and the case has been filed against him, he may refuse to appear in court at all, even

during the trial.

Section 438 of the Criminal Procedure Code deals with arrests during the investigation
and provides a solution for the accused to be released on bail if he or she is
detained at that time. When an investigation establishes a case against him and is
referred to as a defendant in a paper, the defendant must surrender to the Court's

custody and apply for daily bail.

*Section 438 of the Criminal Procedure Code contemplates detention during the course of an
investigation and offers a remedy for an accused to be released on bail if he is detained during
that time. When the investigation establishes a case against him and he is named as an accused

in the charge sheet, the accused must surrender to the Court's custody and request daily bail.

The accused defendant is unable to stop appearing before the court of first instance
due to an order granting Anticipatory Bail. There are four new items included in
subsection (1) that must now be considered by the Court before issuing any
subdivision under subsection. Provision of Section 438 Cr.P.C. it will no longer be

asked to release the defendant from surrender to the Court after the®

% Supra note 7

% HDFC Bank V J.J. Mannan 2010(1) SCC 679
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Investigation has been completed and a lawsuit has been filed, according to another
case. Such an understanding would violate Section 438 Cr.P.C., because even though a
charge sheet has been filed against the defendant and the case has been filed against

him, he may refuse to appear in court at all, even during the trial.

These five factors are:

i. i. Nature and magnitude of suspicion.

ii. ii. The applicant's adjectives include the fact that he or she has been previously

arrested in Court in connection with any apparent offense.

iii.  iii. Opportunity for the applicant to flee justice

iv. Where it is alleged that the intention is to injure and humiliate the applicant
by being so detained. Sec 438 says nothing about the length of time that a bail
order in the event of an arrest can be granted. An order for pending bail is a

direct guide to releasing a respondent on bail in the event of his arrest®

v. As long as that means of obtaining the expected bail is made by the accused and
released on bail, the court concerned will be fully exempt from the prescribed
conditions including guidelines for joining the investigation. According to an order of
the Claims Court or the High Court, if the defendant has been released on bail by
the Tribunal, then it would be unreasonable to force the respondent to appear before

the original court and apply for ordinary bail. *’

The Supreme Court announced the law imposed on K. Verma v State, Salauddin
Abdul Samad Shaikh v The State Of Maharashtra and Sunita Devi V State of Bihar

as technical exemptions the accused released on bail are required to surrender and

% TIbid.
¥ Siddharam Satlingappa Mhetre v State of Maharashtra AIR 2011 SC 312
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may then apply for ordinary bail contrary to the basic intent and spirit of section 438
Cr.PC*

It is also contrary to Article 21 of the Constitution. Article 21 of the Constitution of
India contains justice and fairness. The suspect's freedom was violated when he was
ordered to return to custody after the deadline. By limiting the time that can be given

for command under this section,

it is wrong to set strict, consistent rules and restrictions on the application of such
discretion. When expected bail is granted, the defense must usually continue until the
end of the trial, unless the temporary protection granted by the expected bail is
reduced when the pending bail granted by the court is revoked by the court due to
new evidence or circumstances. In the case of Sibbia, the Constitutional bench

unequivocally stated that section 438 Cr.P.C.

It does not need to be rewritten. For this reason, by giving a clear statement of the
law of the Constitutional Bench, the order granting bail under section 438 Cr.P.C. it
cannot be undone. Expected bail is a tool to guarantee personal freedom; it is not a
license to commit a crime or to defend oneself in any crime. Asking a well-qualified
suspect for a good order under Section 438 of the Code is based on the ability to
over-exaggerate rather than doubt a well-qualified suspect of a good order under

Section 438 of the Code.

% Janak Raj Jai, Bail Law and Procedure, Sixth Edition, 2015, Universal Law Publishing, p. 9
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CRITICAL DETERMINANTS ATTACHED TO THE
LAW OF

4.1 INTRODUCTION

Bail is an integral part of the criminal justice system because it allows a person
awaiting trial to be released from prison. Since bail is about a person's release, the
importance of Article 21 of the Constitutional guarantee of individual freedom 1is
questioned when deciding on a bail application. In addition, bail serves two interests:
personal freedom and public interest. When a person is released on bail, he or she
has more opportunity to prepare and present his or her case than to be imprisoned.
Arrests can also be reduced if social justice is mechanically supported. The high cost
of imprisoning people because there is no risk of them disappearing. In rare cases,
legal discretion should be applied according to legitimate and personal reasons, as well

as certain provisions included®.

The Constitution protects human freedom and equality. The right to bail is a very
important right. The right to bail was established under the provisions of the Code of
Criminal Procedure, 1973, before independence and the enactment of the Constitution.
If bail is denied, his freedom is taken away, and the judiciary must use his powers to
grant bail. The significance and scope of Article 21 makes deprivation of liberty
critical, and only valid if the law allows it and the defendant is able to pay and
grant bail. This discrimination occurs even though the number of bail granted by the
Magistrate is not very high, as most of those brought to court on criminal charges are
so bad that even a small amount of bail will be difficult to obtain. As a result of the
financial obligation as compensation for the defendant's presence during the trial, bail
has grown into big business. In India, the courts serve the judiciary and the
government .The importance and scope of Article 21 makes the deprivation of liberty
a matter of great concern, and it is lawful only if the law allows it and the defendant

is able to pay and grant bail®.

¥ AIR 1979 SC 1369.
“ State of Rajasthan v. Balchand, AIR 1977 SC 2477 at 2448, Justice Bhagwati in a Report to the Legal Aid
Committee
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The significance and scope of Article 21 make deprivation of liberty a serious concern, and it

is only legal when the law allows it and the accused can afford and provide bail.

The law states that bail is denied as a rule and is granted as an alternative. The idea
that bail is legal and imprisonment is a completely different story; in fact, the
opposite is true. The worst case scenario is when a person is arrested on a criminal
charge and forced to stay in prison for refusing bail. However, as some prisoners are
denied bail for their failure to file a bond, as happened in Hussainarct Khatoon v.
State of Bihar, these types of cases should be given for natural reasons such as the
proper use of judicial power to grant baill”, these types of cases should be granted on

natural grounds as a proper exercise of the judicial power to grant bail.

The weak cannot afford bail by the courts. Most people earn a meager wage as wage
workers or tiller for families by sharing small farms, due to land divisions and
divisions that have occurred in recent decades. The former cannot afford bail. The
latter can, but only if they put their only source of income on the line. They hesitate

to put the welfare of the family ahead of individual freedom.

4.2 RIGHT TO BAIL

The warranty, as we all know, there is a case for a review of the concept. The controversial
statements made by the defendant to the freedom of the individual and the public interest,
which must be taken into account in the decision whether to grant bail or not. All in India, we
have the right to a fair trial, and so, on the basis of Article 21 of the Constitution of India. The

goal of the New criminal code, 1973, in order to allow for a fast test.

The constitutional promise of a fair, just, and reasonable process, with a strong right
to a speedy trial, violates delays in the conclusion of a trial. Under the code, the
police and the judge have the authority to grant bail. Bail can be requested as a

matter of course in the circumstances where it is available. In this case, neither the

“ Om Parkash v. State of Rajasthan, 1996 Cri LJ 819 at pp. 820-21(Raj)
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police nor the magistrate could see him. However, as most people do not know the
law, the police use discretion in issuing bail. It is important to raise awareness in this

area so that the police do not abuse their authority for illegal reasons.

A police officer does not have the right to refuse a pardon under Section 436, which
stipulates that bail should not be granted only by a court. * The police may also
decide that the person should be released on bail or without bail. A police officer does
not have the right to refuse any order for the defendant to bail in the Episode 436 the case may
be; provided that, if the defendant is willing to provide a guarantee. The police officer who
responded to that, you're going to be arrested, and, in order to release the accused on bail in

the case, since he was determined to defend herself*

In the case of a case found, the arresting officer will release the bail himself, and if
he fails to do so for any reason, the court will compel him to do so “In the case of
Dharnin Naik v. Rabindranath Acharya, a passerby and his brother were arrested by

police who responded despite being granted bail by a magistrate.

The defendant and his brother were illegally detained in custody, according to the
High Court, despite being raised on parole before being granted bail. Expecting a
passer-by and his brother, who had received a warrant for their release after
surrendering in court awaiting their arrest, will remain silent, refuse to issue a bail

order, and present themselves peacefully in police custody without controversyt.

Even if the bail was not granted to the respondent, the evidence shows that the
warrant was issued at the time of the arrest of the applicant, so the defendant was

obliged to release him on bail, because in this case, 342 IPC¥.

42 Chowriappa Constructions v. Embassy Constraints and Devpt P. Ltd., 2002 Cri LJ 3863 at p. 3865 (Kant).
4 Dharmu Naik v. Rabindranath Acharya, 1978 Cri LJ 864 at p. 867 (Ori)

#  Surendra Kumar v. State of M.P., 1995 Cri LJ 1517 at p. 1519 (MP)

1978 Cri LJ 864 at p. 867 (Ori)
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4.3 PROVISION OF ANTICIPATORY BAIL

The Criminal Procedure Code of 1973 says nothing about expected bail. A person can
apply to the High Court or Temporary Court for the expected bail under section 438
of the code. Where there is a reasonable fear that the person will be convicted of an
unacceptable crime, expected bail is granted. Expected bail means that the person will
be released on bail at the same time they are arrested. In addition, bail pending
release from prison rather than detention can be applied to a High Court or C ourt of
Session to obtain the expected bail under section 438 of the code. Where there is a

reasonable fear that the person will be convicted in a case not found,

While a police officer has the power to make arrests, he is compelled to release at
the time of arrest. In the old Criminal Code of 1898, no bail conditions were
expected. In its 41st report, the Legal Commission recommends that a clause allow

the Supreme Court and the Interim Court to grant Anticipatory Bail.*

The commission believes that anticipated bail is needed because powerful people often
sue opposition parties on false charges to embarrass them or for other reasons by
keeping them in jail for a few days. According to the recommendation of the Legal
Commission in its 41st report, Section 438 has been added to the Criminal Procedure

Code.

A person who is afraid of being arrested for committing an undisclosed offense may
apply under Section 438. Even if the court has no jurisdiction over the case, Section
438 provides assistance to the detainece. He has the option of seeking redress in the
court in which he usually resides. Short-term bail can be issued with a directive to
the applicant. As a result, an appeal under Section 438 may only be decided by a

competent tribunal.

% Law Commission of India, 41st Report on tile Code of Criminal Procedure, Vol. J. p. 311 (969).
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Section 438 (1) of this code, the requirements must be met prior to the expected bond to be
issued. The plaintiff must show that he or she has good reason to believe that he or she is
supposed to be in jail for non-violent crimes.. It is not enough to show any kind of
vague suspicion that someone can make allegations about him, and therefore he can
be arrested. The premises in which the applicant's conviction that he or she can be
found guilty of an undisclosed offense must be " examined by the Court, and only
then will the Court determine whether the applicant has reason to believe that he or
she may be arrested*’ examineable by the Court, and only then will the Court decide if the

applicant has reason to believe he may be arrested.

Section 438 (1) cannot be applied in the case of complex and plausible claims, as if
to protect oneself from permanent imprisonment. Bail pending a court order issued
before arrest saying that if a person is arrested, he or she will be granted bail.
However, the main difference between the bail order and the expected bail order is
that the first one is issued only after arrest (and thus operates later), while the latter
is granted before arrest and thus operates immediately. Bail pending by Section 438 of

the Criminal Procedure Code which allows a person to obtain early bail.*,

This means that a person can seek or apply for bail in the event that he or she is
summoned or accused of committing an undisclosed crime. Expected bail is intended
to protect a person who has been falsely accused or accused, usually out of
professional or personal hatred, by ensuring that the accused is released even before

he or she is arrested.®

To obtain the expected bail, the applicant must go to a Temporary Court or High
Court to apply for it, quoting Section 438 of the Code and giving sufficient reasons.

If the Court, based on specific circumstances and the nature of the case, deems it
appropriate to apply for bail. So if that person is arrested again and again, they will

be released immediately on the basis of the expected bail.

4 Dr. L.R. Naidu v. State, 1984 Cri LJ 757 (Kant.); Neela J. Shah v. State of Gujarat, 1998 Cri LJ 228 (Guj)
“  Premption,Cure-AnticipatoryBai
4 Lilaram L. Revani v. R.D.Gandhi, 1998 Cr LJ 14 (Guj)
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4.3.1 OBJECT AND PURPOSE OF ANTICIPATORY BAIL

The purpose of Section 438 is to protect a person from excessive abuse and not to
encourage incarceration for offenses. An application may be lodged with the High
Court or the Tribunal for this right. The anticipated bail order is a means of
preventing the arrest of a police officer in the event of arrest or conviction. In other
words, unlike a bond order issued after an arrest. . It is a pre-arrest legal process in order
to determine whether the person to whom it is given, is guilty of the crime for which he has
been released from jail, he was released on bail. Article 46 (1) of the Act, which relates to how
they will be carried out, according to a police officer or any other person to be arrested has to
get in touch, or to hold on to the body of the person to be arrested, unless there is a good
reason to be arrested for an undisclosed violation. An application may be lodged with the
High Court or the Tribunal for this right. The anticipated bail order is a means of
preventing the arrest of a police officer in the event of arrest or conviction®. arrest for
a non-bailable offence. An application to the High Court or the Sessions Court for this right
may be granted. An anticipatory bail order is a form of protection against police detention in

the event of an arrest for the offence or offences for which the order is given.

Expected bail is intended to protect the complainant from unfair harassment due to the
violation of his or her right to personal freedom. Expected bail is simply a pending
bail, and can only be obtained in cases of non-existent cases because bail is granted
as a right in available cases. The purpose of bail is to free a person from
unnecessary fear or shame. Section 438 is a general rule that can only be applied
under exceptional circumstances. In order to grant the expected bail, there must be
certain compelling circumstances. When the applicant's failure to respond to the
summons indicates that he or she wishes to evade justice, it cannot be assumed that
the allegations against him or her are cruel or malicious, so the expected bail will not

be fair.

%0 Bharat Chaudhary & Anr. v. State of Bihar & Anr. on 8 October, 2003
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The purpose of Section 438 is to prevent the ill-treatment of persons accused of arrest
before and during the trial. The fact that the Court has seen that the appeal is known
to us or that the investigating agency has filed a lawsuit, in our opinion, would not

have prevented that.

For the most part, and the need for an investigation into arrests, these are important
factors to consider when granting anticipated bail, but these are the only factors to be

considered by the relevant courts when considering pending bail application,

In my view, the courts, namely the Tribunal and the High Court, have the necessary
jurisdiction to grant the expected bail in cases not found under Section 438 even
before the recognition or filing of the indictment, if the facts of the case warrant it.
To obtain the expected bail, a person must present physical evidence in a Temporary
Court or High Court where the Court may decide on the possibility of the accused

being arrested immediately in such cases which are not available

On the other hand, expected bail does not provide full protection against arrest;
instead, it gives the antibodies detention while in custody, that is, the expected bail
orders the arrested officer to release the defendant on bail as soon as the defendant
grants bail. As a result, an undisclosed case becomes available for the purpose of
arrest in that case. Expected bail is a tool to protect one's freedom; it is not a ticket
to committing a crime or defending oneself from any kind of suspicion, possible or

impossible..’!

It gives to the Supreme Court and the Intermediate Court shall have power to provide for of
the estimated conditional, if the applicant has reason to believe that he or she can be arrested

for committing the crime.

' Ashok Daga v. State, 1984 GLH 75
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In the first part of this section sets out the circumstances in which a person may apply to the
planned enterprise. The second clause grants the jurisdiction of the Supreme Court or

the Interim Court.

Because of this, the second thing can only be interpreted as legal, which means that
the Supreme Court and the Interim Court share power. If the Court is empowered, it
retains it until it is either directly removed or beaten. There are no clear words in the
section that say the authority has been revoked in any case. This does not look like that

of the jurisdiction of the court has been cancelled, or expires,

Apparently the authorities did not want one of the two courts to be dismissed, the
Supreme Court or the Interim Court. If the legislators had intended it to be so, they
would have made it clear in Subsection (3) of Section 397 or Subsection (3) of
Section 399 of the old code. Expected bail cannot be enforced as a right; it is simply
a constitutional right granted long after the Constitution took effect. Section 21 of the

Constitution does not include it as a requirement. *

4.3.2 REGULAR BAIL AND ANTICIPATORY BAIL

The difference between the consignee and it is expected to be conditional, that is to say, they
are the first to be released after the arrest, and that is the reason why it is the means of
deliverance from the hands of the police, while the latter is not given in anticipation of arrest

and is therefore applicable at the time of the arrest.”

. As a result, the pre-arrest bail after his
arrest and the bail is compatible, as it refers to a post-arrest release. It is clear from the
compilation of this code and the plan, as well as Section 438, that the legislature
wanted to include the expected bail in the bail section rather than treat it differently
as separating from bail. In contrast, the bail, this is a pre-arrest legal process in order to

determine whether the person to be arrested in the case in which there is a directive to be

52 Natturasu v. State, 1998 Cri LJ 1762 at p. 1765 (Mad)
% Pokar Ram v. State of Rajasthan, AIR 1985 SC 969 at pp. 970-71
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issued, they shall be released on bail. The provisions of Section 438 are intended to
provide conditional protection from contact as contemplated in Section 46 (1)
detention. There is no significant difference between sections 438 and 439, so far it is
known whether the case will be dismissed or not. ** As a general rule, no formal bail
or ordinary bail will be granted. Expected bail is a rare right that can only be
granted under exceptional circumstances. The court's understanding should be exercised
sufficiently after careful consideration to determine whether the case is appropriate for

the expected bail.

The difference between a standard bail order and an expected bail order is that the
first one is released after arrest which is why it results in release from police custody,
while the latter is given before arrest and thus operates at the time of arrest. Arrests
of undocumented crimes are subject to police custody. Arrests of undocumented crimes
are subject to police custody. Depending on the case or the charges against him or
her, granting the expected bail to the accused defendant is contrary to the terms. If
the respondent wishes to be released on bail in this case or the charges against him
or her, he or she must continue to do so under Section 437 or Section 439 of the

code.”

4.4 FOR ANTICIPATORY BAIL ACCUSED NEED NOT MOVE THE
SESSIONS COURT FIRST

Section 438 is written in a straightforward and ambiguous way. It gives the Supreme
Court and the Temporary Court clear authority to direct the references. It is true that
in the highest court system, the Supreme Court presides over and governs the Interim
Court, although the latter is lower than the original. If such submission is not taken
into account in interpreting Section 438. The answer is undoubtedly wrong. Where the
language of the law is clear, the intent must be directed to the language itself, and
deviation from this may be permitted only if the literal sense is absurd or undermines
the purpose of the law. It would not be fair for the High Court to refuse an

application under Section 438 on the grounds that the party did not remove the

*  Criminal Appeal Nos. 525-526 of 2012 (Arising out of SLP (Crl.) Nos. 304-305 of 2012).
> Sunita Devi v. State of Bihar, 2005 SCC (Cri) 435.
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Interim Court in the first instance, even though there was a direct language of
provision giving the same powers in the High Court. and the Temporary Court. There
will be no procedural law that contradicts the rule of law. If a person has reason to
believe that he or she may be arrested for the offense of committing a non-compliant

offense under section 488.%¢

It would not be fair for the High Court to refuse an application under Section 438
on the grounds that the party did not remove the Interim Court in the first instance,
even though there was a direct language of provision giving the same powers in the
High Court. and the Temporary Court. There will be no procedural law that
contradicts the rule of law. If a person has reason to believe that he or she may be

arrested for the offense of committing a non-compliant offense under section 488"

4.4.1 APPREHENSION OF ARREST NECESSARY FOR ANTICIPATORY
BAIL

It is well known that Section 438 applies only in the event of an arrest, and that if
the defendant is in prison following a reasonable conviction, there is no problem for
the defendant's release by unfair dismissal and harassment. A person convicted of a
felony charge may apply under Section 438. A person convicted of a felony charge
may apply under Section 438 if he or she is accused of committing an undisclosed
offense. It shows that the expected bail application is based on a fear of arrest, which

requires the exercise of Section 438 powers.”

As a pre-application condition, Section 438 stipulates that there must be a suspicion
that you have already committed an unreasonable offense. In such a claim there must

be reason to believe that the applicant may be arrested.

% Narinderjit Singh Sahni v. Union of India, AIR 2001 SC 3810 at p. 3825 : (2002) 2 SCC 210.
”  Bimaladak v.State,1997 Cri LJ 1969 at pp. 1970-71 (Cal) : 1997 Cal Cri LR 72
Thayyanbadi Meethal Kunhiraman v. S.I. of Police, Panoor, 1985 Cri LJ 1111 at p. 1113 (Ker) :
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Just the fear of being arrested will not be enough. That should be on the basis of a

criminal offense.”

That is, fear must be well-founded and based on well-known evidence. Thinking cases
or future scandals will not suffice. There will be no reasonable fear of the danger of
being arrested in the event that such allegations are made. The current arrest for pre-
existing misconduct for pre-application is a pre-application condition under Section

438%

The case must be stated in the application, and the procedure to be followed is to be
released if detained in accordance with the case. Security under Section 438 may be
sought only against certain suspicions, and not against all arrests of current or

undisclosed or potential suspicions.®

44.2 THE ANTICIPATORY BAILL HAS ALL THE LEGAL
CONSEQUENCES OF BAIL

It is well known that Section 438 applies only in the event of an arrest, and
Expected bail exposure does not specify a code. Expected bail means bail in
anticipation of imprisonment specifically covered by sections 436 to 439 of this code,
Section 438 regulates the expected bail that forms part of it. It is also clear that
although granting bail is permissible under any other provisions of the code under
certain special circumstances, the said bail release may be deemed to have been
obtained under section XXXIII of this code or similar. For example, bail under the
conditions (a) of subsection (2) of Section 167 and under subsection (b) of Section
209 of the code. Once bail is granted to the respondent under section XXXIII, it
follows that bail will continue to apply until it is revoked under Section 437 (5) or

under Section 439 (2).

»¥AIR 1977 SC 366. 63 Savitri Agrawal v. State of Maharashtra, AIR 2009 SC 3173 : (2009) 8 SCC 325.
0 Ramsewak v. State of M.P., 1979 Cr LJ 1485 (DB).
6 (2009) 8 SCC 325
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In short, the expected bail is also bail with all its legal consequences and
consequences. Legally speaking, there is no significant difference between expected
bail and regular bail other than the first legal process before arrest, and the last legal

process after arrest.

4.4.3 REQUIREMENT OF OBTAINING REGULAR BAIL WITHIN THE
DURATION OF ANTICIPATORY BAIL NOT ENVISAGED BY LAW

When the language of a legislative provision is explicit, the provision should be interpreted in
its plain and natural context, unless the plain and natural interpretation leads to absurdity. The
rule established by Tindal, C.J. in the Sussex Peerage case still applies. The rule goes like this:
"If the terms of the law are precise and unambiguous in themselves, then nothing more can be
done than to expound those words in their normal and ordinary context." In such situations,

the lawgiver's meaning is better expressed by the terms themselves.

When there is uncertainty, obscurity, or inconsistency in a statute, it is appropriate to resort to
construction or interpretation. With due regard to the scheme of law, the true sense of a rule of
law must be decided on the basis of what it provides by its plain language. When the wording
of the provision is clear and unambiguous, the scope of the statute on the legislature's purpose

cannot be expanded.

To put it another way, legislative enactments must be construed according to their plain sense,
with no terms added, changed, or amended unless it is plainly appropriate to prevent a clause
from being unintelligible, absurd, irrational, unworkable, or totally irreconcilable with the rest
of the law. The simple and literal sense of Section 438 does not provide for the same person to
be granted bail twice, i.e. anticipatory bail and standard bail. No canon of interpretation

allows for such a universally applicable practise to be read into Section 438 provisions.

62 Chinna Reddy v. N. Vidyasagar Reddy, 1982 Cr LJ 2183 (AP): 1982 (2) Andh LT 442.
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4.5 INTERIM OR TRANSIT ANTICIPATORY BAIL IN SOME CASES

It is well known that Section 438 applies only in the event of an arrest, and
Expected bail exposure does not specify a code. Expected bail means bail in
anticipation of imprisonment specifically covered by sections 436 to 439 of this code,
Section 438 regulates the expected bail that forms part of it®.

It is also clear that although granting bail is permissible under any other provisions
of the code under certain special circumstances, the said bail release may be deemed
to have been obtained under section XXXIII of this code or similar. For example, bail
under the conditions (a) of subsection (2) of Section 167 and under subsection (b) of
Section 209 of the code. Once bail is granted to the respondent under section
XXXIII, it follows that bail will continue to apply until it is revoked under Section
437 (5) or under Section In the event that the respondent is charged with a crime
that is beyond the jurisdiction of the Court in which the respondent resides, the court
may grant temporary bail to allow him or her to legally appear in court. A person
may apply for bail pending a Court of Appeal or High Court in his or her usual
place of residence, and the application may only be granted for the purpose of
providing immediate relief to the Court of Appeal or the High Court under the
jurisdiction of the area in which it is alleged to be located. Therefore, an application
under Section 438 must ultimately be determined only by the local court in which the

alleged offense is committed.*”*

4.6 REFORMATIVE DIMENSIONS OF ANTICIPATORY BAIL IN INDIA

In India, if a person is convicted of a felony and is likely to be convicted and
sentenced to life imprisonment, there is a good chance he or she will flee or escape
bail in order to avoid a subsequent trial and punishment®. If such an individual is in

custody, it would be foolish to release him on bail and regain his liberty.

8 Devidas Raghu Naik v. State, 1989 Cr LJ 252

64 Sussex Peerage case (1844) 11 Cl and F 85.

% Bhavnagar University v. Palitana Sugar Mill Pvt. Ltd., AIR 2003 SC 511 : 2002 AIR SCW 4939 :(2003) 2
SCC
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It may and may not be necessary to release the accused on bail if he or she is likely
to obstruct the fair trial by damaging the evidence or disturbing the prosecution
witnesses, or if he or she may commit other offenses during his or her release on

bail.%

On the other hand, denying a suspect bail if no such threats are involved in his
release would be unfair and unjust. The analysis provided by the constitution and the
consideration of the Court of Apex, can be argued that, although the Magistrate has
the power to grant or refuse bail, it is his duty to hear the legal opinion and not be
influenced by personal opinion. As mentioned earlier, Schedule 1 of the Code of
Criminal Procedure divides cases into two categories. As previously mentioned, Schedule

1 of the Code of Criminal Procedure separates the offences into two sections.®’

In the case of criminal cases, the defendant has the right to be released on bail under
Section 436 of the Code, and in the case of non-discriminatory cases, Section 437 of
the Code, as amended by the 1980 Act, sets out the circumstances in which an In-

Police Officer a suspect or suspect.”®

There is no provision for granting bail for cases found because section names are
compulsory. As a result, any accused person found guilty of a crime is arrested or
detained without permission by the police officer in charge of the police station and is

willing to be released on bail at any time while in custody will be released on bail.®

It is therefore a common law that bail should be granted on a case-by-case basis,
refusing in very rare cases. KuK. Joglekar v. Emperor 'ruled that there was no hard
and fast law against the Magistrate's view on granting bail. The only rule is to be
vigilant It can be a violation of justice to keep a person in prison for five or six

years for a crime that he or she does not get. Can the courts even compensate him

66

Supra Note 3.

& AIR 1931 All. 504

%8 1978 AIR 2147.
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for imprisonment if he is found to have no reason to pay him a detention that is

found to be unreasonable? 7

As a result, Indian courts have made extensive use of the bail system to protect pre-
trial detention. In exercising their free will, the courts of India often process all the

facts.

7 Janak Raj Jai, Bail Law and Procedure, Sixth Edition, 2015, Universal Law Publishing, p. 2.
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CHAPTER-V
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JUDICAL APPROACH AND INTERVENTION WITH
RESPECT TO ANTICIPATORY BAIL IN INDIA

5.1. INTRODUCTION

From the beginning of the criminal justice system's administration, the options of bail and
prison are available. These options are valid in both bailable and non-bailable situations. The
functional division of offences into two groups has no effect on the actual functioning of the
bail system, since bail must be granted on the assumption that the accused will appear in court
for trial on the scheduled date. The nature of the crime may be a consideration, but the
exercise of judicial discretion with regard to release is solely concerned with the individual
charged, not the charge levelled against him Bail-jail options are available in all cases”, and
the judicial authority is the sole arbiter in the matter of granting or denying bail, which can
come up for review before it at various stages of the criminal proceedings. Release on bail
presupposes that an accused has been placed in the custody of the state for suspected

violations of the law.

If the charge is for a bailable offence, he might be allowed to post bail if he is willing to
provide the necessary surety. An convicted person may also be released if he signs a bond
with or without sureties. In any of the above situations, he must appear before the Court on
the appointed date. The test to be followed in bail cases is the test of fair belief, rather than the
judgement and conclusion that signify the end of the trial. The charges made, the
accompanying evidence, including the police report, facts contained in the petition for bail,
and the grounds of op are all available documents for the court to consider when deciding

whether or not to grant bail™.

7 (1992) 1 SCC 22
7 Ibid. 76 (1995) 5 SCC 326
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5.2 JUDICIAL APPROACH REGARDING SPEEDY DISPOSAL OF
CASE AND ANTICIPATORY BAIL APPLICATION

Section 436A was also created to consider the situations in which bail can be given on the
basis of delayed trials while an individual is in custody. When an individual has been detained
for up to one-half of the full sentence, the law allows for the issuance of bail.” It was argued
that the said provision only applies during trial, and that the first case is not protected by it
because the appellant in that case has not served the necessary detention time to be eligible for

bail under the said provision.

While holding that speedy trial at all stages is a right under Article 21, it was held in Abdul
Rehman Antulay and Ors. v. R.S. Nayakand” While holding that speedy trial at all stages is a
that if the right to a speedy trial is violated, instead of quashing the proceedings, a higher court
can order the proceedings to be completed in a certain amount of time. In light of these
principles, the current appeals can be resolved by ordering that the first case's pending trial

and the second case's appeal be resolved within six months.

The Honourable Supreme Court in its recent judgment in Hussain case laid down guidelines
and specially mention in Para 10 Directions given by this Court in Hussainara Khatoon” The
Honourable Supreme Court in its recent judgment in Hussain case laid down guidelines and
specially mention in Para 10 Directions given by this Court in Hussainara Khatoon ° to this
effect were left to be implemented by the High Court which are since this court has already
laid down the guidelines by orders passed from time to time in this writ petition and in
subsequent orders passed in different cases since then, we do not consider it necessary to
restate the guidelines periodically because the enforcement of the guidelines by the
subordinate courts functioning in different states should now be the responsibility of the
different High Courts to which they are subordinate. General orders for release of under trials

without reference to specific fact-situations in different cases may prove to be hazardous.”.

7 1995) 5 SCC 326

7 Ibid.

> (2003) 2 SCC 45

Bail and its implications
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While there can be no doubt that under trial prisoners should not languish in jails on account

of refusal to enlarge them on bail for want of their capacity to furnish bail with six months”.

Sympathy for those on trial who are serving lengthy sentences due to the pending of their
cases must be balanced against the effect of crime, especially serious crime, on society, and
these factors must be weighed in light of the facts in pending cases. Although it is undeniable
that trials of those convicted of crimes should be concluded as quickly as possible, general
instructions concerning the judge strength of the subordinate judiciary in each state must be

addressed and supervised by the state's High Court™.

We share the sympathetic concern of the learned counsel for the petitioners that under trials
should not languish in jails for long spells merely on account of their inability to meet

monetary obligations

We believe that such monitoring can be done more efficiently by the High Courts because it
would be simple for them to collect and collate statistical data, apply the broad guidelines
already provided, and deal with the situation when it arises from the status reports submitted
to them. The High Court's job is to ensure that the court's guidelines are followed to the letter
and spirit. We believe that requesting the chief justices of the High Courts to conduct a study
of such cases in their states and provide appropriate directions where necessary to ensure
proper and successful enforcement of the guidelines will suffice. Instead of repeating same
direction already issued, it would be sufficient to define the High Court to ensure

expedition petition of the case™.

When the accused is in prison, magistrate trials are usually completed in six months, and
session trials are usually completed in two years. At the end of the year, every effort is made
to dispose of all cases that are five years old. If an under trial has served a term of
imprisonment in excess of the sentence likely to be awarded if conviction is reported, the

under trial must be released on personal bond as a complement to Section 436A, but in

7 (2001) 4 SCC 280.
7 (2005) 8 SCC 21. 82 (2011) 1 SCC 784
7 AIR 2000 SC 1023: 2000 AIR SCW 582: 2000 Cr.LJ 444
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accordance with its spirit. The concerned trial courts could make such an assessment from

time to time.%

The timelines outlined above could serve as a benchmark for evaluating judicial performance
in annual confidential reports. The High Courts have been asked to ensure that bail
applications filed before them are determined within one month, and that criminal cases
involving defendants who have been in prison for more than five years are completed as soon
as possible. The High Courts have the authority to develop, issue, and control effective action
plans for the lower courts. The High Courts can track steps taken on the administrative and
judicial sides to expedite investigations and trials from time to time. In light of this Court's
decision in Ex. Captain Harish Uppal v. Union of India®, the High Courts may take whatever
stringent measures they deem necessary. decision in Ex. Captain Harish Uppal v. Union of

India®, the High Courts may take whatever stringent measures they deem necessary.

5.2.1 DISCRETION TO BE EXERCISED IN JUDICIOUS MANNER AND
NOT IN AN ARBITRARY MANNER

Granting bail, though a discretionary order, necessitates the exercise of that power with
caution and not as a matter of course. Without any compelling excuse, a bail order cannot be
upheld. It goes without saying that the Court's decision on whether or not to grant bail is based
on the context facts of the case at hand, which differ from case to case. While the accused's
social standing may be taken into account, it cannot be used as a guiding factor in determining
whether or not bail should be granted. It must always be considered in conjunction with other
circumstances justifying bail. The nature of the crime is one of the most important factors in
determining whether or not bail will be granted. The more heinous the crime, the greater the

risk of bail being denied, though this is dependent on the facts of the case.

8 Janak Raj Jai, Bail Law and Procedure, Sixth Edition 2015, Universal Law Publishing P.2.
8 C.B.Lv. Vijay Sai Reddy, AIR 2013 SC 2216 : (2013) 7 SCC 452

8 C.B.L v. Vijay Sai Reddy, AIR 2013 SC 2216 : (2013) 7 SCC 452
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The court hearing the bail application must use its discretion sparingly and not as a matter of
course. The power to grant bail must be exercised in accordance with well-established
principles and in light of the facts of each case, not arbitrarily. The nature of the accusations,
the nature of the evidence in support thereof, the severity of the punishment that conviction
would entail, the character, behaviour means, and standing of the accused, circumstances
unique to the accused, reasonable possibility of securing the accused's presence at the trial,
reasonable apprehension of the accused's appearance at the trial, and reasonable apprehension
of the accused's appearance at the trial are all factors that the court must consider when

granting bail.

The prosecution will be able to produce prima facie evidence in support of the charge. It is not
expected, at this stage, to have the evidence establishing the guilt of the accused beyond
reasonable doubt. In any event, the discretion to be used for grant of bail shall always have to

be strictly in accordance with law..

The concepts that the court must consider when granting or denying bail were culled out by
the court in the case of Prahlad Singh Bhati v. NCT, Delhi*, where the court stated that the
authority to grant bail must be exercised on the basis of well-established principles with
regard to the circumstances of each case and not in an arbitrary manner.T he nature of the
accusations, the nature of the evidence in support thereof, the severity of the punishment that
conviction would entail, the character, conduct, means, and standing of the accused,
circumstances unique to the accused, reasonable possibility of securing the accused's presence
at the trial, reasonable apprehendability of the accused. It's also worth noting that the
legislature has substituted the terms "fair grounds for believing" for "proof' for the purpose s
of granting bail, which means the court will only determine if there is a genuine case against
the accused and that the prosecutor would be able to provide prima facie evidence in favour of
the charge. At this point, it is not expected to provide proof proving the accused's guilt beyond

a reasonable doubt.

8 AIR 1979SC 1369
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In State of U.P. v. Amarmani Tripathi **, the Court held that the matters to be considered in an

application for bail are:

1. Whether there is any prima facie or reasonable ground to believe that the accused had

2. Nature and gravity of the charge.

3. Severity of the punishment in the event of conviction.

4. Danger of the accused absconding or fleeing, if released on bail.

5. Character, behaviour, means, position and standing of the accused.

6. Likelihood of the offence being repeated.

7. Reasonable apprehension of the witnesses being tampered with.

8. Danger of course of justice being thwarted by grant of bail.

In the case of State of Kerala v. Raneef Court held that in deciding bail applications an
important factor which should certainly be taken into consideration by the Court is the delay
in concluding the trial. Often this takes several years, and if the accused is denied bail but is

Ultimately acquitted.

Is Article 21 of the Constitution, which is the most fundamental of our Constitution's
fundamental rights, not being violated in this case? Of course, this is not the only aspect to
consider, but it is undoubtedly one of the most significant when determining whether or not to

grant bail.

8 AIR 1977 SC 2447
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As a result, the principle of bail is a matter of deciding on the personal liberty of a person who

has not yet been arrested, and the application of bail should be decided quickly.

5.3 JUDICIAL TREND REGARDING BAIL- RULE IS BAIL NOT JAIL

The Supreme Court incorporated the concept of bail in the case of Sunil Fulchand v
Union of India. Bail is well understood in criminal law, and the Criminal Procedure
Code of 1973 contains detailed provisions on bail. A person who has been arrested
for a non-bailable offence or who has been convicted of an offence after a trial is
given bail. The effect of granting bail is to free the accused from detention while the

court retains constructive contract rights by the terms of the bond obtained from him.

It is important to remember that the Legislature has used the dealing with the grant
of bail to determine whether there is a genuine case against the accused and whether

the prosecution will be able to provide prima facie evidence in favour of the charge

It is not expected at this stage to have the evidence establishing the guilt of the
accused beyond reasonable doubt. The exercise of judicial discretion should on
considering the just and human factors. As it should be ruled out that in some brutal,
heinous and inhuman crimes bail must not be granted moreover the democratic

principle of liberty.

The jurisdiction to grant bail in a bail application is to be exercised on the basis of
established principles, taking into account the circumstances of each case. The nature
of the charge, the nature of the evidences in support of it, the standing character and
behaviour of the accused, fair fear of being tempered with the large concern of the
public and state must all be taken into account when granting bail. On the other
hand, due to poverty, some prisoners are denied bail because they are unable to
deposit the necessary security. In these types of cases, as in Hussainarct Khatoon v.

State of Bihar, ¥,

% AIR 1977 SC 2447
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it should be granted on natural grounds as a proper exercise of judicial discretion in
granting bail.. In State of Rajasthan v. Balchand , the accused was convicted by the

trial court. When he went on appeal the High Court acquitted him.

The state filed a special leave petition with the Hon'ble Supreme Court under Article
138 of the Constitution. The accused was ordered by the Court to surrender. After
that, he applied for bail. For the first time, Justice Krishna Iyer spoke out against the

inequitable bail scheme in place at the time.

While the scheme of pecuniary bail has a long history, it is time to reconsider. It's
possible that in most situations, an undertaking will suffice. The accused, a poor
mason, was found guilty in Moti Ram and Ors. v. State of M.P. ss. The Supreme
Court had issued a hazy order, directing the Chief Judicial Magistrate to expand his
bail without specifying sureties, bonds, or other conditions. *. The Supreme Court had
issued a hazy order, directing the Chief Judicial Magistrate to expand his bail without

specifying sureties, bonds, or other conditions.

The CJM assumed full authority on the matter and fixed Rs. 10,000 as surety and
bond and further refused to allow his brother to become a surety as his property was
in the adjoining and not jail. MR went on appeal once more to the Apex Court and
Justice Krishna Iyer condemned the act of the CJM, and said that the judges should

be more inclined towards bail and not jail.

In Maneka Gandhi v. Union of India, Justice Krishna Iyer once again spoke against
the unfair system of bail that was prevailing in India. No definition of bail has been

given in the code, although the offences are classified as bailable and non-bailable.

Further, Justice PN. Bhagwati *'Further, Justice P.N. Bhagwati spoke about how
unequal and unjust the bail system is when seen through the lens of a person's

economic circumstances. Even though the amount of bail is high for some, a vast

% AIR 1978 SC 1594.
¥ AIR 1978 SC 571
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majority of those who are brought before the courts in criminal cases are so poor that
even a small amount of bail will be difficult for them to provide. The just and
human factors should be taken into account when exercising judicial discretion. In
addition to the democratic concept of liberty, it should be ruled out that in certain
barbaric, horrific, and cruel offences, bail should not be given. Bail is a post-arrest

solution that allows the accused suspect to be released before his trial date.

5.4 CONCURRENT JURISDICTION

Although under this section concurrent jurisdiction is given to the High Court and
sessions court, the fact that the sessions court has refused to bail under this section
does not operate as a bar for the High Court entertaining a similar application on the
same facts and for the same offence. However, if the choice was made by the party
to move first the High Court and the High Court has dismissed the application, then
the decorum and the hierarchy of the courts require that if the Sessions Court is
moved with a similar application on the same facts, the said application be dismissed.
Where bail petition of the accused is pending in the High Court, the accused cannot
pursue his bail application simultaneously before the Court of Sessions. * Where bail
petition of the accused is pending in the High Court, the accused cannot pursue his bail

application simultaneously before the Court of Sessions."

Even if a bail application is denied by the Court of Session, a person in custody can
apply to the High Court for bail under Section 439 (I), since the High Court is not
exercising any revisionary power, but rather a special power in such cases. If any
substantive grounds for bail emerged after the High Court dismissed a bail application,
the Court of Session will hear a bail application from the same accused. On the other
hand if the fresh application was meant to overcome the earlier order of rejection of
bail by the High Court, judicial decorum requires that the Court of Session should
direct that accused to approach the High Court.,”

8  State v. Captain Jagat Singh, AIR 1962 SC 253: (1962) 1 Cr.LJ 215
8 Mahendra Singh v. State of U.P. 1997 (4) Crimes 470 (All
% Vijay Narain v. State, 1976 CLR 68 (H.P.)
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It is well-established rule that no subsequent bail application can be granted unless the
circumstances have significantly changed. Of course, the concepts of res judicata do
not apply to bail applications, but filing bail applications repeatedly without any
change in circumstances can lead to bed precedents. An order denying a bail
application does not rule out the possibility of a subsequent application with further
proof, new developments, and different consideration. Modified reconsideration does

not reverse an earlier negation, and interim directions are not final adjudications.

While the principle of res judicata and similar doctrines are not applicable in criminal
cases, the doctrine of judicial discipline is binding on the courts due to the
hierarchical structure in our country. The conclusions of a higher Court or a co-
ordinate bench must be given serious consideration by a higher Court or a co-ordinate
bench while a bail application is being considered at a later stage after it has been
denied previously. In this case, the Courts must give the former or higher Court due
consideration when refusing the bail application. ®' *’In this case, the Courts must give the

former or higher Court due consideration when refusing the bail application.

Normally, topics that have been discussed previously will not be allowed to be
revisited on the same grounds, as this would lead to speculation and ambiguity in the
administration of justice, as well as the possibility of forum hunting. The decision of
a superior forum is unquestionably binding on the subordinate for the same issue,
even in bail matters, unless there is a material shift in the fact situation calling for a

new decision.

Even if there is space for filing a subsequent bail application in situations where
previous applications have been denied, the same can be done if a change in the facts

or the law causes the earlier view to be interfered with or the earlier finding has

9t Dal Chand v. State of U.P. 2000 Cr LJ 4579 (ALL) (DB). 94 Babu Singh v. State of U.P. AIR 1978 SC 527
(para 2).
9 Kalyan Chandra Sarkar v. Rajesh Ranjan, AIR 2005 SC 921: 2005 AIR SCW 536: (2005) 2 SCC42.
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become obsolete. This is the narrow window of opportunity for an accused who has

already been refused bail to file a new application.. **

However, Article 21, which protects the above—mentioned right, also allows for the
deprivation of personal liberty by legal means. According to the country's criminal
laws, anyone convicted of non-bailable offences is subject to detention in prison while
their case is pending unless he is granted additional bail in compliance with the

statute *.

In Aasu vs State of Rajasthan , the Supreme Court recently held that in the event of
an arrest, the petitioner should be admitted to bail subject to the arresting officer's

satisfaction that the petitioner would cooperate with the investigation as required”,

5.4.1 SUCCESSIVE BAIL ONLY WHEN FACTS AND CIRCUMSTANCES
SUBSTANTIALLY CHANGE

In the case of multiple bail cases, it is necessary to explain what happened next or
why the bail was revoked. ”® A new claim has been made in a second bail appeal.
That an accused cannot be advanced based on the same evidence that were applicable
to the accused at the time the first bail application was filed and refused. *’The
Gujarat High Court held in State of Gujarat v. Alpeshbhai Navinbhai Patel”® The Gujarat
High Court held in State of Gujarat v. Alpeshbhai Navinbhai Patel that after
considering all the evidence and making findings for prima facie involvement of the
accused, the learned sessions judge was not justified in making a U-turn and arriving

at a different conclusion than the one previously reported.

% TIbid

% Criminal Appeal No. 511 of 2017.

% n Re: State of Assam 2007 Cr.LJ 927 (Gau) (FB).

% n Re: State of Assam 2007 Cr.LJ 927 (Gau) (FB).

% Satya Pal v. State of U.P. 1999 Cr LJ3709 (All) (DB).

% State of Gujarat v. Alpeshbhai Navinbhai Patel, 2004 Cr LJ 1191 (Guj) (para 12).
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This decision clearly states that it is unconstitutional to consider a subsequent bail
application without a change in the facts of the case or further progress "1.The bail
granted to the accused could be cancelled under Sedition Act if the court had
entertained and allowed successive applications for bail without indicating any material
change in circumstances, had passed apparently contradictory orders within a relatively
short period of time, and had also attempted to sift the materials in order to ascertain

the merits of the prosecution case against the accused.” '

5.4.2 SPECIAL POWER TO GRANT ANTICIPATORY BAIL

Anticipatory bail is a rare power granted only in unusual circumstances when it seems
that a person has been wrongly charged, a frivolous lawsuit has been filed against
him, or there are fair reasons to believe that the person accused of a crime does not
want to abscond or misuse his liberty while on bail. As a result, the authority is
entrusted to higher echelons of judicial service, such as a Court of Session and a

High Court.

5.5 ANTICIPATORY BAIL APPLICATION TO BE DECIDED WITH DUE
CARE

Great ignominy, humiliation and disgrace are attached to the arrest. Arrest leads to
many serious consequences not only to the accused but for the entire family. Most
people do not make any distinction between arrest at a pre-conviction stage or post-
conviction stage. Arrest and detention also directly affects the liberty of an individual.
Under the Constitution of India life and liberty of a person is given highest
importance. Any deprivation of liberty of a person, therefore, must be closely watched
by the Court. Life and liberty of a person can be taken away for valid reasons only

and it should have a clear sanction of law.

9 Baikunthnath Dalai v. Bula, 1991 Cr LJ 203 (Ori).
1% Asim Pandey, Law of Bail, Practice and Procedure, 2nd edition, 2015, Lexis, Nexis
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In view of this where a person comes before the court with an application for
anticipatory bail on reasonable apprehension that he would be deprived of his liberty
without a just cause, the Court must examine the application with all seriousness. If
applications of anticipatory bail are dealt with mechanically and perfunctorily it would

cause gross injustice to the applicant.

It is therefore exhorted in case that while considering an application for anticipatory
bail, the court must examine all the relevant aspects. Without proper examination of
the relevant material the Court should not dismiss or grant the application for
anticipatory bail. This aspect has been made clear by the Supreme Court in case in

the following words:

The complaint lodged against the accused must be fully investigated, including whether
the defendant has already filed a false or frivolous complaint. The Court should also
look at whether the accused and the complainant have any family disputes, and the
complainant should be informed that if the case is found to be false or frivolous,
strict legal action would be taken against him. If there is evidence of collusion
between the plaintiff and the investigating officer, then action will be taken. The
gravity of charge and exact role of the accused must be properly comprehended. In
exceptional cases, the reasons could be recorded immediately after the arrest so that
while dealing with the bail application, the remarks and observations of the arresting

officer can also.. '

101 Section 438 of the Code of Criminal Procedure, 1973.
SCHOOL OF LEGAL STUDIES, BBD UNIVERSITY PAGE NO 59




ANTICIPATORY BAIL: CONCEPT AND IMPLICATION UNDER CRIMINAL PROCEDURE CODE, 1973

5.51 DIRECTION FOR GRANT OF BAIL TO PERSON
APPREHENDING ARREST UNDER SECTION 438.

When a person has reason to believe that he will be arrested on suspicion of
committing a non-bailable offence, he may apply to the High Court or the Court of
Session for a direction under this section, and that Court may, if it thinks fit, direct
that he be released on bail in the event of such arrest, taking into account, among

other things, the following factors:

i. The nature and gravity of the accusation;

ii. The antecedents of the applicant including the fact as to whether he has
previously undergone imprisonment on conviction by a court in respect of any

cognizable offence.

If the allegation is made with the intent of harming or humiliating the claimant by
having him arrested, either deny the application right away or give a provisional order
for the issuance of anticipatory bail: If the High Court or, as the case may be, the
Court of Session has not issued an interim order under this sub-section or has refused
the application for anticipatory bail, an officer in charge of a police station may arrest
the applicant without a warrant on the basis of the allegation contained in the

application Section 438 of the Code of Criminal Procedure, 1973.

(1-A) If the Court issues an interim order under Subsection (I), it shall immediately
serve a copy of the order on the Public Prosecutor and the Superintendent of Police,
so that the Public Prosecutor has a fair opportunity to be heard before the application
is eventually heard by the Court.
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(1-B). On an application submitted to it by the Public Prosecutor, the person seeking
anticipatory bail shall be required to appear at the final hearing of the application and
the passing of a final order by the Court, if the Court finds such presence appropriate

in the interest of justice.

(2) When the High Court or the Court of Session issues a direction under subsection
(1), it may include any conditions that it deems appropriate in light of the facts of
the case, including any conditions that it deems appropriate in light of the facts of

the case, including.

i. A condition that the person shall make himself available for interrogation by a

police officer as and when required.

ii. A condition that the person shall not directly or indirectly make any
inducement, threat or promise to any person acquainted with the facts of the case so

as to dissuade him from disclosing such facts to the Court or to any police officer.

iil. A condition that the person shall not leave India without the previous

permission of the Court.

iv. Such other condition as may be imposed under Sub-section (3) of Section 437,

as if the bail were granted under that Section (3)..

If a magistrate taking cognizance of such offence decides that a warrant should be
issued in the first instance against that person, he shall be released on bail; and if a
magistrate taking cognizance of such offence decides that a warrant should be issued

in the first instance against that person, he shall be released on bail; and if a

192 Thid.
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magistrate taking cognizance of such offence decides that a warrant should be issued

in the first instance against that person, he shall (1).

5.5.2 JURISDICTION TO GRANT ANTICIPATORY BAIL-JAIL

When a person is convicted of a non-bailable offence and there are fair grounds to believe he
has committed an offence punishable by death or life imprisonment, various factors come into
play, according to Section 437. All such offences have been left to the discretion of the court
in question. Bail should not be denied as a form of retaliation. A individual accused of a
crime, no matter how heinous, must be treated as innocent until proven guilty. Several factors
have been weighed by the court when deciding whether to grant or refuse bail, including the
severity of the offence, the risk of the accused absconding, or the chances of him tampering
with witnesses or abusing his liberty, as well as the prima facie existence of the facts available
on the record. There are also considerations to be made when determining whether or not to
issue anticipatory bail. Aside from that, it's important to remember the background and
circumstances that led the Law Commission to suggest the inclusion of an anticipatory bail

clause in the statute book. '

According to Section 438, the High Court and a Court of Session have reciprocal authority to
grant anticipatory bail. When a person has reason to believe that he will be arrested on
suspicion of committing a non-bailable offence, he may apply to the High Court or the Court
of Session for a direction under this section, and that Court may, if it thinks fit, direct that he
be released on bail in the event of such arrest, taking into account, among other things, the

following factors:

The nature and gravity of the accusation.

2. Annotations of the applicant include the former suspect of the alleged offense

3. The applicant's presence is free to justice.

1 Bansi Lal v. State of Haryana, 1978 Cri LJ 472 at p. 476 (P & H).
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4. When the case has been filed with the requester by being with him.

5. The nature and power of guilt.""

The opportunity for the applicant to be free from justice. Where the suspicion has been made
with intent to injure or humiliate the applicant by being so detained, he or she may

immediately refuse the application or issue an interim order to grant the expected bail.'”

5.5.3 ANTICIPATORY BAIL CANNOT BE GRANTED AS A MATTER OF
RIGHT

Anticipatory bail cannot be given on a whim, nor should it be granted lightly. In addition,
anticipatory bail should not be given unless there are extremely compelling circumstances,
such as murder or dowry death'”, which are punishable by death or life imprisonment, or life
imprisonment with the possibility of extension. '’It is common knowledge that Section 438 is
only valid in the case of an apprehension of detention, and that if the accused is behind the

108

prison bars after being arrested for cognizable offences, the issue of relieving the accused of

undue humiliation and abuse does not arise. '’

While the fear of being arrested on suspicion is a requirement to apply Section 438,
prosecution may exist until a case is reported to the police. For this reason, fear should focus
on real suspicion, and arrests should be imminent. Looking at it this way, it is clear that the
location of the detention center is important. In terms of Section 438, a person seeking a court
order must have reason to expect that he or she will be arrested for allegedly committing an
undisclosed offense. The powers conferred on Section 438 are inherent in nature, and are
exercised only in exceptional circumstances where it appears that a person's identity may be

improperly determined by reason..'"’

104 Personal Liberty and Grant of Bai

Personal Liberty and grant of anticipatory bail,

1% Manoj Aggarwal v. State of Chhattisgarh, 2003 Cri LJ 3519 at p. 3522

197 Narinderjit Singh Sahni v. Union of India, AIR 2001 SC 3810 at p. 3825 : (2002) 2 SCCC 210.
108 Sachindra Mahawar v. State of M.P., 2000 Cri LJ 637 at p. 641.

1% K. Rajesekhara Reddy v. State of A.P., 1999 Cri LJ 1933 at p. 19

10 State of Maharashtra v. Ananda Tukaram Akale, 2008 Cri LJ (NOC) 579.
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When a person is convicted of a crime or there is good reason to believe that the accused will
not exercise his or her freedom in any other way, the power is exercised under Section 438.
Although the court has no power to grant bail at trial Expected bail enters the field of criminal
investigation to some degree, and as a result, the Court must be vigilant and cautious in the

exercise of such discretionary powers, which should not be taken lightly. ™

However, if the circumstances in the record lead to allegations that the allegations are false
and appear to be false or baseless, it would not be proper to refute the Court's use of force
under Section 438. Indeed, common mala fide allegations or false allegations are sufficient to
obtain these powers."* Indeed, the power to grant the expected bail under Section 438 (1)
must be exercised with caution. There must be good reasons for holding that person as a

suspect in one of the expected bail cases.

The nature of Section 438 of the Criminal Procedure Code is an integral part of Section 21 in
the M.P. Government. & Am: v. Ram Kishna Balothia & Am: First of all, there was no
provision in the old Criminal Procedure Code that could be compared to Section 438.77
Expected bail is often not available to first-timers. It is a constitutional right that was granted
long after the implementation of the Constitution. It will not be considered a necessary part of
Article 21 of the Constitution. Nor can it be considered a violation of Article 21 if it is not

applied to a specific criminal group..

In the case of Gurbaksh Singh Sibbia etc. V. State of Punjab, that legal position 438 of the
Code of Criminal Procedure, 1973

Power under section 438 is a rare characteristic and should be used sparingly only in
exceptional circumstances. There is no Section 438 or any provision of the Code authorizing
the granting of an anticipated bail suit for outstanding offenses or in respect of cases at
present. The said powers are not protected or segregated but all restrictions set out in

paragraph 437, are set out in it and must be read in Section 438. In addition to the limitations

M Supra note 79.

12 Suresh Vasudeva v. State, 1978 Cri LJ 677 at p. 683. 115 AIR 1995 SC 119
3 AIR 1995 SC 119
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set out in Section 437, the applicant must make a special offense in the exercise of the power
to grant the expected bail.

An understanding under Section 438 cannot be applied to cases of the death penalty or
imprisonment for life unless the Court at the time was satisfied that the case appeared to be

false or baseless''.

Public and state interests require that the powers under Section 438 of the Code be exercised
in serious cases such as economic offenses involving extreme corruption at the highest levels
of governance and political control. The common allegations of mala riding in this application
are not enough. The court must be satisfied with the facts in its possession that the allegations
of fraud are serious and the case appears to be false and baseless. Expected bail cannot be
granted in all cases as is. The use of force under Section 438 in exceptional circumstances,
should be used only in exceptional circumstances. While considering the application for the
expected bail, there should be a balance between the two, namely, no discrimination should be
the result of a free and comprehensive investigation and there should be a ban on the
harassment and arbitrary detention of defendants. Expected bail order creates, insurance
permitted by police following arrest for a crime or charges against which the order is
issued."*An order of anticipatory bail constitutes, an insurance against police custody

following upon arrest for offence or offences in respect of which the order is issued.

In other words, unlike a recent bail order, it is a pre-arrest legal process that directs a person
who is entitled to be released on bail if he or she is arrested for the crime in which the order is
obtained. A police officer or other person making an arrest may not contact or detain the body
of a detainee unless a verbal or verbal detention is served, in terms of Section 46 (1) of the
Act, which provides for the arrest of detainees.''® The Section 438 guide is intended to provide
conditional protection against this type of touch or confinement. This is a new grant made on
the recommendation of the Legal Commission.."""This is a new provision made on the

recommendation of Law Commission.

1141980 AIR 1632; 1980 SCR.

15 Govinda Chandra Senapati v. State of Orissa, 1996 Cri LJ 1014 at p. 1016 (Ori)

6 Anticipatory Bail: Critical Analysis

7 Varkey Paily Madthitudiyil, AIR 1967 Ker. 189; Narayen Parshad AIR 1963 MP 276
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5.6 JUDICIAL DISCRETION IN DETERMINATION OF APPLICATION
The Hong'ble Supreme Court has ruled that Gurubaksh Singh Sibbia has held that: In their

testimony, the public has a critical role to play in both these interests, namely personal
freedom and the power to investigate police.””® The Supreme Court and the Interim Court
should be allowed to exercise their Section 438 jurisdiction wisely and carefully, as they are
best qualified to do so in accordance with their extensive training and knowledge. The
conclusions of the judiciary may be better off relying on these courts to behave responsibly
and in accordance with long-standing standards governing bail, rather than depriving them of
the legitimacy of the legislature they have imposed on us. It is the use of a particular phrase. If
the Supreme Court and the Interim Court are not to be amended, it may be agreed by a
meeting at which they can be trusted to exercise their discretionary powers, especially when

their powers are vested in the legislature in their discretion.

Amendments to this section will come into effect on the date of publication. The criteria
considered by the court in dealing with applications under this section are close to those
considered by the court when dealing with applications under Section 437 and 439. However,
the context of the case is considered first. The principle shows that if the court can safely
conclude that if the accused is free, he will have no interest in the investigation and will not
fear the outcome of the investigation and trial, the court will reject the application. Where the
actions of a prospective bail holder do not promote trust and there is no attempt to engage in a
false or defamatory charge, and the conspiracy investigation is ongoing, it will not be
considered that unusual and different reasons have been established for expected bail. "

The seriousness of the case, as well as the need for an investigation into the arrests, are critical
factors to consider when granting anticipated bail. number The court will carefully consider
relevant factors such as the seriousness of the case, the nature of the case, the chances of an

escape, the chances of disrupting evidence, etc. when deciding whether to grant the expected

bail."*

18 Thid.
19 K. Narayana Sivam v. State of A.P., 1980 Cr. L.J.588 (AP).
120 Kasturchand Ramlal v. State of Maharashtra, 1981 Cr. L..J.1328.
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The seriousness of the crime, as well as the need for custodial interrogation, are critical factors
to consider when granting anticipatory bail. number'*'The court will give careful
consideration to relevant factors such as the seriousness of the offence, nature of the charge,
likelihood of absconding, likelihood of tampering with evidence, and so on when deciding

whether to issue anticipatory bail.'*?

5.7 RESTRICTIONS PROVIDED IN SECTION 437 DO NOT APPLY TO
ANTICIPATORY BAIL

In case ' In the event that the Constitutional Bench declares unequivocally that there is no
reason to read the restrictions in Section 437 to section 438. The Court further stated that the
full section of the section must be considered in full. The constitutional bench also pointed out
that the Supreme Court was wrong in saying that the defendant had to commit a special

offense to be granted bail.

While dealing with the issue of whether the restrictions contained in Section 437 could be
read in Section 438, the Gurb High Court ruled that we did not see the need to study these

conditions on bail conditions that could be granted under Section 437 (1) of the code.

While that section provides for the possibility of granting bail in cases of unspecified offenses,
it also applies differently to a convicted felon or criminal offender who is believed to have
committed a crime punishable by death or life imprisonment. If the legislature intended to
exempt Section 437 (1) from applying for relief in Section 438 (1), nothing could be as simple
as inserting the same clause in the last paragraph. If the requirements in section 437 are to be
read in the provisions of Section 438 in some way, the replacement must be done without

limitation..

121 Bharat Chaudhary v. State of Bihar, (2003) 8 SCC 77 at pp. 78-79 : AIR 2003 SC 4662 SCC (Cri)1953.
12 Somabhai Chaturbhai Patel v. State of Gujarat, 1977 Cri LJ 1523 at p. 1524 (Guj) : (1977) 18 GujLR 131.
12 Ibid.
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In State of A.P. v. Bimal Krishna Kundu'”*, In the province of A.P. v. Bimal Krishna Kundu, it
was held that it should be borne in mind that Section 438 of this code applies to all cases not
found and not just cases of death or imprisonment for life. It should also be borne in mind that
the application of this section is not limited to cases brought before a tribunal. There is no
indication in Section 438 of this code of exemption that hiatus is a criminal offense punishing
those who are sentenced to death or imprisonment for life and others who are sentenced to
death. There is no doubt that such a distinction is provided for in Section 437 (1) of the Code,

but that section applies only to post-arrest bail and not pre-arrest bail.

5.7.1 APPREHENSION OF ARREST NECESSARY FOR ANTICIPATORY
BAIL

It is well known that Section 438 applies only to the arrest of a person, and that if the accused
is in prison after being detained for an unexplained crime, there is no problem for the
defendant's release from unfair dismissal and harassment. 102 and a person who is yet to be
arrested on suspicion of committing an undisclosed offense may apply under Section 438. It
appears that the anticipated bail application is based on fear of arrest, which requires the

exercise of the powers under Section 438.'%

Section 438 requires that there be an existing conviction for committing an offense which is
not available as a pre-operation. There should be reason to assume that the plaintiff will be
arrested in connection with such a case. Just the fear of being arrested will not be enough.
That should be on the basis of a criminal offense. That is, fear must be well-founded and
based on well-known evidence. Thinking cases or future scandals will not suffice. There will
be no legitimate fear of an existing threat to arrest in the pending allegations. The current
arrest for pre-existing crime that you have already committed is not found before the
application is a pre-application case under Section 438. The case must be stated in the

application, and the manner in which you are required to be released on parole. Security under

124 AIR 1997 SC 3589: 1997 AIR SCW 3700 (paras 7, 8) (1997) 8 SCC 104
1 Narinderjit Singh Sahni v. Union of India, AIR 2001 SC 3810 at p. 3825 : (2002) 2 SCCC 210

SCHOOL OF LEGAL STUDIES, BBD UNIVERSITY PAGE NO 68




ANTICIPATORY BAIL: CONCEPT AND IMPLICATION UNDER CRIMINAL PROCEDURE CODE, 1973

Section 438 may be sought only against certain suspicions, and not against all arrests of

current or undisclosed or potential suspicions'* 7

An application under Section 438 of the code was actually made out of fear of arrest. In other
words, only the fear of arrest invites the use of force under Section 438 of the code. An
instruction that can be given on such an application is that in the event of arrest, the applicant
will be released on bail. The provisions of Section 438 apply to an arrest warrant or may be
made by a police officer in charge of a police station or by any person lawfully authorized to

make an arrest.!*®

Since fear is not a matter of belief, it is not enough for a plaintiff to show that he or she has a
vague fear that a person may be charged, with which he or she may be imprisoned. The
premises where the applicant's conviction that he or she will be found guilty of an undisclosed
offense must be used by a judge, and only then will the court decide whether the applicant has
reason to believe that he or she will be arrested. As a result, Section 438 (1) cannot be applied
on the basis of complex and ordinary claims, as if to protect oneself from permanent

detention.

Otherwise, the number of applicants for expected bail will be higher as adults, if not more.
Expected bail is a tool to protect one's freedom, not a ticket to committing a crime or

defending oneself in any kind of crime, possible or impossible'?

Second, if an anticipated bail application is made in the High Court or an Interim Court, the
court must use its decision to determine whether a dispute has been settled. The decision may
not be left to the magistrate referred to in Section 437 of the Code if necessary. The purpose of
Section 438 will be defeated if this procedure is followed. Finally, filing the original
information report is not a requirement to apply Section 438. Regulations if the F.I.LR. before it

is installed, it is close to the possibility of a person being arrested for good cause. Fourth,

126 Bimaladak v. State, 1997 Cri LJ 1969 at pp. 1970-71 (Cal) : 1997 Cal Cri LR 72.
127 Bimaladakv.State, 1997 Cri LJ 1969 at pp. 1970-71 (Cal) : 1997 Cal Cri LR72.

128 Madhusoodanv.Supdt. Of Police, 1992 Cri LJ 3442 at p. 3444 (Ker)
129 Supra note 91.
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pending bail can be granted even after F.I.R. filed if the applicant has not yet been arrested.
Fifth, the provisions of Section 438 cannot be applied after the arrest of the respondent. This
is a dispute over a crime or crime for which they have been arrested. If the respondent wishes
to be released on bail in this case or the charges against him or her, he or she must continue to

do so under Section 437 or Section 439 of the code.."®

Allegations of an undisclosed case against a person and his fear of being arrested are not

enough to grant the expected bail.

Whereas the pending bail applications of the accused were not made to obtain the opinion that
the object granted to the bail application granted in this section was satisfied the Session
Judge did not exercise reasonable judgment in determining the expectation of bail which tends
to violate court proceedings, is guilty of dismissal. The applicant's reasonable expectation that
he or she will be found guilty of an offense not found is the basis of the guidelines under

Section 438 (1)."*!

It is not possible to expect the applicant to file his or her application with the same details as
pleading guilty, and the section does not require this. However, the applicant must report the
relevant facts and facts so that the Court can assess the validity of his or her belief, which is a
pre-existing condition to exercise the powers provided by the arrangement. Apart from the
fact that the name of the law requires this translation, there is an important concept that
applies to the need for the facts of the direction under Section 438 (1) to be clear and accurate,
rather than clear and general. Adherence to that concept is the only way to prevent a potential
conflict between the right to freedom of expression and the right of the police to investigate

crimes reported against them.

130 Suresh Chandra v. State of Orissa, 1988 (3) Crimes 428 429
L Ibid.
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An anticipated bail order order will likely cause serious disruption to the police and their
investigative work because, regardless of what crime the applicant has committed and when,
the expected bail order covering the alleged illegal act will prevent the police from arresting
the applicant. Such an order can be used as a document of lawlessness and a tool to prevent
timely investigations into crimes that could not be predicted at the time the order was issued.
Therefore, the court granting the expected bail should consider the specifics of the case or

cases in which the order will only apply. Power should not be used in an empty space.

Without informing the Public Prosecutor, a bail order may be issued under Section 438 (1) of

the Code. However, notice must be given immediately to the public prosecutor or to

The State Attorney, and the issue of bail should be considered in the light of the relevant

parties' arguments.

Accordingly, the validity of an order transferred under Section 438 (1) does not need to be
limited in time. The Court if, on the grounds of doing so, can place an order on a temporary
basis until after the filing of the F.I.LR. in respect of the subject covered by the order. The
applicant in such cases may be directed to obtain a bail order under sections 437 or 439 of the

Act within a reasonable time after the filing of the F.I.LR '*

5.7.2 DURATION OF ANTICIPATORY BAIL

Section 438 does not deal with a time limit for granting bail orders in the event of a person
being arrested. The expected bail order directs that the accused be released on bail in the event
of his arrest. When the respondent follows the expected bail approach and is released on bail,
the court concerned is completely exempt from enforcing the conditions, including an
indication of entry into the investigation. It would be unlawful to compel the defendant to
appear before a court of first instance and apply for regular bail after the accused has been

released on bail by a court of first instance, by order of a Temporary Court or High Court.

132 Siddhram Satlingappa Mhetre v. State of Maharashtra, AIR 2011 SC 312 : 2011 Cr LJ 3905.
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The Supreme Court announced the law imposed on the cases of K.L. Verma v. State,
Salauddin Abdulsamad Shaikh v. The State of Maharashtra, and Sunita Devi v. The State of
Bihar to be in curium and hold that the legitimacy of the restrictions the defendant has
released on the expected bail must first send to the cell and then apply for regular bail is

contradictory’”’

Article 21 of the Constitution of India. Directing the defendant to surrender to the cell after a
certain period of time is tantamount to depriving him of his freedom. It is unreasonable to
impose strict, consistent and strict rules for the application of such views by limiting the

period within which an order under this section may be granted.

When expected bail is granted, the defense must usually remain until the end of the trial,
unless the interim protection granted by the bail is reduced when the pending bail granted to
the Court is revoked by the Court due to new evidence or circumstances, or abuse of the

defendant's indulgence.. '**

The power to grant, in the case of an undisclosed offense, is vested in the High Court and the
Interim Court in terms of Section 438. The court has broad jurisdiction to grant the expected
bail. Even after the installation of the sheet-sheet, the expected bail release capacity can be
used. In other words, a pending bail application will be considered as long as a person who
has a reasonable expectation that he or she will be arrested for an undisclosed offense can be

arrested.

Therefore, no clear language status of Section 438 of the Court since 1996 changed the same
procedure to reduce the expected bail period and the requirement for standard bail for this

limited period. This practice has no legal penalty.'**

With regard to the length of bail pending, there is no clear set of criteria for determining
whether a limited or indefinite term is granted, but it may be limited to a limited time subject

to a judicial interpretation, such as in a Sibbia court held by the Apex Court. However, the

133 AIR 2005 SC 498
134 Siddharam Satlingappa Mhetre v. State of Maharashtra, (2011) 1 SCC 694 (para 112); AIR 2011 SC 312.
13 Asim Pandya, Law of Bail: Practice and Procedure, Second edition, pp. 99-100.
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Court held that the ruling should not preclude short-term bail. The court may only grant

temporary bail depending on the relevant facts of the case..

The expected bail order does not guarantee a restraining order until the end of the trial but
only temporarily. The matter must be left with ordinary bail, given the accused sufficient time
to appeal to the ordinary court for bail and in the event that the ordinary Court refuses, to go

to the High Court."*

In Adhri Dharan Das v. State of West Bengal, it was held that bail was granted for a limited
period of time to enable the respondent to apply to the court for ordinary bail under Section
439. The argument that such a short period must be extended until the date on which the bail
application is decided, or even a few days later a case in the high court, cannot be accepted.
Bail is expected to be provided by the Indian criminal justice system where bail is granted by
the High Court or the Temporary Court before arrest. Where there is a fear it should be
arrested for a crime not found. But the expected bail order should not be a blank blank order.
And his judgment must be made by the Supreme Court or the Court of Time and must be for

good and reasonable reasons. ¥’

The provision of antitrust is primarily intended to protect honorable members of the public
from unfair treatment. Expected bail does not provide complete protection against arrest;
instead, it protects from detention if the defendant has granted bail. As a result, an unclaimed
case is converted into a liable for the purposes of prosecution in that case. Normally, the
expected bail should be granted indefinitely, and the pending bail should not be granted, while
the actual spirit of the Sibbia decision should be interpreted as the pending bail should be

granted indefinitely, but the Court may also grant bail for a reasonable period of time. **

136 K.L. Verma v.State and Another, (1998) 9 SCC 348.
137 A.LR. (2005) 4 SCC 303: AIR 2005 SCW 1013
138 Asim Pandya, Law of Bail Practice and Procedure, Second Edition, 2015, Lexis Nexis, p. 99
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5.8 LIMITING THE DURATION OF ANTICIPATORY BAIL NOT
SUPPORTED BY LAW

At any time during the investigation, the power to release the expected bail can be exercised.
It can be used even after the charging paper has been sent. In other words, the expected bail
application will be considered as long as the person with the reasonable expectation that he or
she will be arrested for an undisclosed offense can be arrested. It is important to note that
when Section 438 applies, the legislature did not specify that the expected bail should be
limited in time or that the expected bail should be limited. Bail is temporary until bail is

collected on a daily basis.

In addition, the terms of Section 438 are very clear and provide for the application of official
translation standards. An order granting the expected bail as you deem fit in view of the facts
of the case, including any other common circumstances set out in that clause. As a result,
judicial interpretation cannot set any requirement for the same use. Apart from the explicit
language of Section 43 8, the courts have established a similar system to restrict the expected
length of bail and the condition for obtaining general bail for that period since 1996. As a

result, there is no legal penalty for this process.

5.8.1 INITIAL ANTICIPATORY BAIL SHOULD BE OF INTERIM
NATURE ONLY- A NEW PROCEDURE SUGGESTED

In fact, in Ramsewak v. State of MP, Madhya Pradesh High Court correctly interpreted
Section 438. The court said, "Also, there is nothing in Section 438 that suggests that the
expected bail order will be valid until a certain stage or until filing a challenge." When a
person is granted the expected bail on the basis of a bail order. Section 438 requirements, bail

is deemed to be granted under Section 437 (1) of the Code by default.””,

'3 1979 Cr LJ 1485 (DB)
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'*"The Delhi High Court granted the applicant an interim bail in the case of Sajjem Kumar v.
Statel, while also instructing the prosecution company to state the reason why the expected
bail should not be guaranteed. At the start of the investigation, the same practice may be used
for the expected bail sent out after the introduction of a MOTO or a case. It is recommended
that in any such case, the Court issue an order of pending temporary bail with all the usual
conditions and any special conditions that may be required in the facts of the case. Only after
the investigation has been completed and a billing document or investigation report has been
reviewed can an interim bail order be made permanently. The above-mentioned practice
would not violate the clear provisions of Section 43 8 or the legal purpose. In some cases, the
practice prohibits the application for extraordinary bail, reducing the number of cases at the

Sessions Court and the High Court.'*!

It also saves the court time and valuable money, which benefits the defendants. For this
reason, it is advisable to keep the bail application pending the completion of the prosecution

or investigation.

The concluding words can be summarized as follows: -

* The practice of reducing the expected bail period and requiring the respondent to obtain
regular bail within that limited period cannot be followed equally in all cases. The same
practice of conformity has no legal penalty. This is similar to the illegal actions taken by a

Judge.

» The general rules that must be followed when granting expected bail do not limit the

duration of such bail.

The type of expected bail order and the procedure to be followed are determined by the facts
of each case. If waiting bail has been granted before a MOTO or criminal case is filed, the

expected bail will usually be temporary and will be limited to time after the MOTO or

1401991 Cr LJ 645 (Del).
41 Siddhram Satlingappa Mhetre v. State of Maharashtra, AIR 2011 SC 312: 2011 Cr LJ 3905: 2011 AIR SCW
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criminal complaint has been lodged. If the expected bail is granted after the filing of a police
report or criminal complaint, the first order must be temporary, subject to other orders that
may be issued after the filing of a Section 173 indictment or a report under Section 202. As
the Court reserves the right indictment or investigation report, this process is very simple.

There will be no need to apply for regular bail in these cases.

When granting anticipated bail after the investigation has been completed and filing a claim
sheet or investigation report, the expected bail should not be delayed. In such cases, a daily
bail application under sections 437 or 439 is not required. Refer to the Supreme Court
decision in Ravindra Saxena v. State of Rajasthan, where no such time limit has been set

because the case involved bail pending bail.

Therefore, the question of limiting the last expected bail order may arise only in cases where
the expected bail application is filed prior to the registration of MOTO or a criminal complaint
on reasonable grounds based on certain facts the applicant will be arrested in connection with

an unspecified case’*”.

5.9 SUCCESSIVE ANTICIPATORY BAIL APPLICATION

Section 438 does not mean that successive bail applications can be legally enforced. To find
the answer to this question, one has to look at the general rules governing bail law. The idea of
res judicata does not apply to bail power, according to established law. As a result, successive
bail applications are not prohibited under the law. The only thing that needs to be mentioned
in the next bail application is that there has been a significant improvement in the facts of the
case since the previous bail application was rejected. The change that law requires is not just a
cosmetic change but a dramatic change. There is no reason why the same policy could not be

applied to expected bail as well.

142 AIR 2010 SC 1225 : 2009 (14) SCALE 609: (2009) 1 SCC 684
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As long as he is not arrested, a person can apply for pending bail more than once if he
convinces the court that there has been a significant improvement in the facts and
circumstances of the case since his previous expected bail application. Following the rejection
of the defendant's third application for anticipated bail and failure to obtain bail in the High
Court, the defendant was finally granted pending bail by the High Court, as if the defendant
had not set aside the proceedings of the next bail application. pending bail before the High
Court'*

In the case of Maya Rani Guin v. State of West Bengal, the Calcutta High Court ruled that a
second pending bail application would lead to a review of the previous order. The allegations
are sine qua non, and have remained so since the court granted the expected bail in the
previous case. As a result, even if new conditions arise after the revocation or rejection of the

previous application, the second pending bail application is not maintained’?,

In Aneesh v. State of Kerla 14'a question was raised regarding the retention of the expected
successive bail after the first pending bail was overturned as revoked. The Kerla High Court

answered questions in the following words:

a) It cannot be stated as a flawless and complete law that when an anticipated bail application
is dismissed as withdrawn, the applicant cannot file a second application on the same set of

facts.

b) When a second pending bail application is made after the first application has been
withdrawn, the Court will consider the question of whether the applicant was allowed to
withdraw the previous application or whether he or she had time or indulged in court
proceedings. The Court has everything to do with how to deal with the application and

whether or not assistance can be provided in the facts and circumstances of the case.

¢) If an application for withdrawal of the expected bail application has been made, it may be

appropriate for the Court to state the reason why the applicant wants to withdraw the

143 ATR 2010 SC 1225: 2010.
1442005 Cr LJ 755 (FB) (All)
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application. If such reasons are explained, it will enable the Court to deal with the second

expected bail application later.’”

5.10 ANTICIPATORY BAIL IN UTTAR PRADESH

14 Section 438 was repealed in Uttar Pradesh by the Government Amendment Act of 1976.
Amaravati v. State of the U.S.A., a judge of the Allahabad High Court of seven judges said the
Court could grant temporary bail pending a final bail decision. if it is found in the correct facts
and circumstances of the case. Full Bench also said that when a VEHICLE is filed for a
criminal offense, arrest is not required. Full Bench relies on the court's decision in the case of

Joginder Kumar v. State of UP.’?’,

KuLal Kamlendra Pratap Singh v. State of U.P. , the Supreme Court upheld the decision of the
Allahabad Supreme Court and ordered that it be followed up in writing and in spirit by all
U.P. courts, especially since pending bail is not available in the state. Since arrests and
detention may result in a Joginder (supra) case, provisional bail must be granted in the
circumstances pending the final application for bail. Generally, arrests are not required in all
visible cases, and the police must be guided and behaved in accordance with the rules laid

down in the case when deciding whether to arrest or not.’*

Thousands of written petitions and Section 482 applications have been filed with the Supreme
Court of Allahabad, requesting that the applicant's application be suspended and / or the
cancellation of the FIR due to the lack of anticipated bail clause in Uttar Pradesh. This
unnecessarily increases the burden of the Supreme Court, which contributes to the lack of
funding, as well as causing social unrest and overcrowding in prisons. In Ghana v. Jones,
English law treats movements so dramatically that they can only be interrupted or stopped for
very powerful reasons. Unless the law is clearly stated, many people are convicted and

imprisoned for FIRs and lies.’”

145 ATR 1994 SC 1349: 1994 Cr. LJ 1981 : (1994) 4 SCC 260

146 (2009) 4 SCC 437: 2009 (4) SCALE 77. 151 (1970) 1 Q.B. 693 (709
147 AIR, 2008 SC 1126 : 2008 (2) SCALE 108 : (2008) 3 SCC 753.

148 2009) 4 SCC 437: 2009 (4) SCALE 77. 151 (1970) 1 Q.B. 693 (709)
149 TR, 2008 SC 1126
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P’KuSom Mittal v. Government of Karnataka, the Supreme Court held that the issue could be
resolved by reinstating the provision of Section 438 pending bail, which was repealed in Uttar
Pradesh by Section 9 of the UP Act, 1976. The Supreme Court went on to say that Pradesh.
For example, false FIRS are often included under Section 498A of the IPC and sections 3, 4,
and 5 of the Dowry Prohibition Act of 1961, among others. Grandparents, uncles, aunts, and
unmarried sisters, for example, are often present. Older grandmothers, uncles, aunts,
unmarried sisters, etc. are affected by such situations, even if they are not involved in the

crime.

Sometimes unmarried girls have to go to prison, and this can affect their chances of getting
married. This violates the Supreme Court's decision if possible (supra), and difficulties can be
overcome by restoring the expected bail offer. In addition, the Supreme Court of Allahabad is

already heavily in arrears and is overworked.""

This burden increases daily due to the lack of expected bail conditions. In the absence of such
an arrangement, whenever a MOTO is filed, the person accused of making a written
application or application under Section 482 and this has resulted in uncontrollable liability in
court. Also, U.P. they are overcrowded'* Finally, the Supreme Court in this case made a clear
recommendation to the Uttar Pradesh government to immediately issue an Ordinance
repealing Section 9 of the Uttar Pradesh Act, 1976 (16 of 1976) and authorizing the Supreme
Court of Allahabad and the Court of Sessions in which the state granted bail expected.
However, the Supreme Court later ruled in Som Mittal II that the previous Bench orders were
unnecessary. Hema Mishra v. U.P. Status The Court held that the new provisions of Sections
41 and 41A make it mandatory for the police to issue a notice in all cases where an arrest
warrant is not required under Subsection (b) of subsection (1) of the amended section 41.
However, the refusal of a person who has not yet been arrested to identify himself or herself

and to whom a Section 41A notice has been given may be the reason for his arres.’””

150 2) SCALE 108 : (2008) 3 SCC 75

151 Thid at 36.

12 Som Mittal v. Govt. of Karnataka, AIR 2008 SC 1528 : (2008) 3 SCC 574 : 2008 (2) SCALE 717.
153 ATR 2014 SC 1066.
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The law sets out various restrictions on the imprisonment of a person, including in arbitrary or
illegal detention and the right to personal freedom guaranteed under Article 21 of the

Constitution of India.

Despite the fact that Section 438 has been directly issued and enforced in the province of
Uttar Pradesh, it is generally agreed that the appellant party may still exercise the Supreme
Court's jurisdiction under Article 226 of the Indian Constitution, which has a strong
jurisdiction that naturally places a heavy burden on its application. However, the High Court
has the jurisdiction and, in some cases, the obligation to provide assistance in certain
circumstances, even if it is not possible to identify them. What are the appropriate cases,
which must be decided by a Court exercising its jurisdiction under Article 226 of the

Constitution of India?

Under Article 226 of the Constitution, the High Courts have jurisdiction to hear written
petitions for the termination of FIRS and to temporarily provide antibodies while in detention.
There is nothing more impressive than the failure of the law to change the corresponding legal
theory or theories when the outcome is contradictory, unthinkable, or inconsistent, leading to
skepticism, misconduct, and skepticism of the rule of law. The powers and powers of the
Supreme Court under Article 226 of the Constitution are undoubtedly lower powers, and the
Supreme Court has unrestricted power to issue any writing, order, or direction to any person
or authority under its jurisdiction to enforce any fundamental rights or for any other purpose.

The Legislature does not have the power to divide a Court of Powers under Article 226."*

It is fair to say here that in view of the above-mentioned statements and cases, the High Court
shall not be in error or lawful in exercising its power under Article 226 to issue the
appropriate writing or direction or order in exceptional circumstances in the order of the
accused. It is fair to say that although the high courts have far greater powers under Article
226, the higher jurisdiction places an obligation on them to exercise them with due care and in
accordance with well-established legal and regulatory principles, so much so that when

applying for temporary protection. such as the provision of clothing.

% Thid
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For this reason, those powers must be exercised with caution, bearing in mind that the
provisions of Article 226 are intended to promote justice rather than self-restraint. For this
reason, the power should be exercised to avoid the perversion of justice and to violate the
legal process by law-enforcement officials. The High Court is expected to strike a balance
between the two purposes when hearing such an application under Article 226. On the other
hand, the Court must ensure that such power under Article 226 is not used excessively to
justify Section 438 cases; on the other hand, the Court must ensure that such power under
Article 226 is not voluntarily exercised in order to be transformed into a Section 438
procedure, bearing in mind that once the provision is left directly in the State of Uttar Pradesh,

it cannot apply to the entry of a back door by Article 226.

On the other hand, if the Supreme Court decides that failure to defend the immune system
prior to arrest could lead to a breach of justice in a particular case, and no arrests are pending
arrests pending trial, the High Court is free to grant the expected bail to exercise its powers
under Section 226 of the Constitution It is also repeated that this power should be used

sparingly and in situations where it is very clear and permissible. '**

The court may grant an application for temporary relief of the accused so that he can present
himself before the Court with jurisdiction in a case where he is accused of a crime committed

outside the jurisdiction of the Court in which the ordinary defendant resides.'*®

A person may apply for bail pending a Court of Appeal or High Court in his or her usual place
of residence, and the application may only be granted for the purpose of providing immediate
relief to the Court of Appeal or the High Court under the jurisdiction of the area in which it is
alleged to be located. As a result, an appeal under Section 438 may only be decided by a local

tribunal in the case.

155 Hema Mishra v. State of U.P. AIR 2014 SC 1066.
1% Sanjeev Chandel v. State of H.P, 2003 Cr LJ 935 (HP)
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The Court is pleased with the initial bail application which has no local jurisdiction to defend
itself temporarily in sufficient circumstances in order to allow the detainee to go to court

under his or her alleged criminal premises. '’

bail by a arresting officer or Magistrate who is required to give an order before a competent
Magistrate in another jurisdiction of the State or Union, may not exercise jurisdiction under
Section 438. to exercise its powers under Section 81, because the power to grant bail is
limited to the authorities referred to in the second law. On the other hand, the Supreme Court
has limited jurisdiction, and an arrested person cannot be arrested by the person making the

arrest'®

Such a warrant of arrest may be ordered to release him on bail if he complies with the terms
and conditions. The terms and conditions will specify that he or she must appear before the
Court as set out in the second paragraph added to section 81 of the Criminal Procedure Act
within a reasonable time, but not more than 24 hours, and obtain daily bail from such

authorized person. '**

5.11 IN SERIOUS OFFENCES USUALLY ANTICIPATORY BAIL NOT
TO BE GRANTED

The chances of intimidation or embarrassment for detainees should be weighed against the
potential impact of pre-arrest bail on the investigation, as well as other co-accused, victims of
crime, and the general public. reasons, the Court will be reluctant to grant pre-arrest bail
where serious offenses are revealed and the presence of the detainee is known, the applicant's
number or preference, and his or her chances of fighting and winning the election, will not be

allowed to pass the original case and the probability of injury '* '¢!

57 Neela J. Shah v. State of Gujarat, 1998 Cr LJ 2228 (GuJ) : 1998 (1) GLH 594 : 1998 (1) GCD 646.
158 Supra note at 104.
139 pV. Ramakrishna, Law of Bails, 9th edition, 2016, Universal Law Publishing.

160 Natvarbhai Pitamberbhai Patel v. State of Gujarat, 2004 Cr LJ 215 (Guj).
161 Pokar Ram v. State of Rajasthan, AIR 1985 SC 969 (para 13): 1985 Cr LJ 1175: 1985 (1) SCALE (1985) 2 SCC 597.
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5.12. ANTICIPATORY BAIL IN DOWRY DEATH CASES

Ordinarily'®?, Typically, the defendant facing the case under the I.P.C. Sections 406, 409, 420,
or 120-B do not have the right to request the provisions of Section 438 of the Criminal
Procedure Code until proven false. two.

It is not fair to argue that the expected bail cannot be granted in respect of cases such as
breach of criminal trust simply because the penalty imposed is therefore life imprisonment.
Circumstances may increase the granting of bail in such cases, however, the Court is free to
refuse the expected bail anywhere if there is any precautionary measure before granting such a

denial 163164165

5.14 DIRECTION TO SURRENDER AND JUDGE TO CONSIDER
REGULAR BAILL NOT TO BE ISSUED WHILE REJECTING
ANTICIPATORY BAIL

Some of the judges appeared to issue orders in the lower court to consider common bail on the
same day as the expected bail application while rejecting the pending bail application. If the
respondent surrenders and applies for regular bail, it is considered to be granted ordinary bail.

Such commands are powerful enough to create uncertainty.

High courts must obey the law, be guided by examples, and issue legal guidelines. In the case
of this case, the acquisition of a single learned Judge in the second application under Section
438 was not excused in any case because it did not comply with the language used in Section

438 or the prescribed legal provisions relating to the expected bail.

We should point out that while this Court is interpreting this order as simply giving the
respondent a decision to surrender, but we believe it has created a major problem in the mind
of the Judge of Additional Sessions. We regret to inform you that the transfer of such orders

has become commonplace.

162 Samundar Singh v. State of Rajasthan, AIR 1987 SC 737:

163 Narinderjit Singh Sahni v. Union of India, AIR 2001 SC 3810: 2001 AIR SCW 4249 (para 59)

164 Asim Pandya, Law of Bail Practice and Procedure, Second Edition, 2015, Lexis Nexis, pp. 122-123.

'8 Gurbaksh Singh Sibbia v. State of Punjab, AIR 1980 SC 1632 (paras 9, 18, 20) : (1980) 2 SCC 565 : 1980
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From the discussion in this chapter, it can be proved that there is a need for improvement in
terms of speedy bail applications and speedy trial. Denial of a defendant's bail is a violation of
personal freedom. Expected bail policy requires additional changes, especially for its

length.'

1% Ranjit Singh v. State of M.P., 2013 AIR SCW 5728
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CHAPTER- VI
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CONCLUSION AND SUGGESTIONS
6.1. INFERENCE

Section 438 is a statutory law on personal freedom that entitles you to the right to be
presumed innocent because you have not been convicted of a felony and are awaiting bail
pending trial. Although the ability to grant the expected bail can be described as a special
power, this does not lead to the conclusion that it should be used only in exceptional
circumstances. It is not necessary for the respondent to commit a special offense in order to

exercise the power to grant the expected bail.

In the case of expected bail, no formula of the same size can be used everywhere because each
case must be judged on its own merits and facts and circumstances. Personal freedom, as a
fundamental constitutional right, must be restricted only when necessary because of the facts
and circumstances of the case. If the State adheres to the following recommendations, it may

not be sufficient to restrict the suspect's freedom on a regular basis

It directs the respondent to join the investigation and only if the respondent does not cooperate
with the investigating unit, in which case the defendant will only be arrested. Take a passport
or other related documents, such as title deeds or Planned Deposit Certificates / Responsibility
Share Certificates. Direct the respondent to make bonds; Defendant may be instructed to
provide bail for the number of persons required by the prosecution in certain criminal cases.
The defendant is ordered to provide an undertaking not to visit the witness stand to avoid
possible disruption of the evidence or to influence the course of justice. Bank accounts are
frozen for a short period of time during the investigation. It is a policy established that

understanding is placed in the court, in all matters.

It is a well-established principle that the authority of the court should be exercised with care
and prudence in all matters, depending on the facts and circumstances that permit it. Similarly,
the jurisdiction of the court under section 438 Cr.P.C. should be used wisely and carefully,

because they are ready to do so because of their extensive training and experience.
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There is no reason to study the limitations referred to in section 437 Cr.P.C. in section 438

Cr.P.C. The high power of the class must be fully realized.

The provisions of Section 438 are not to be blamed for the content of an unfamiliar or hot
topic, which requires considerable care and caution. The prudent use of judicial power
definitely protects against the negative consequences that can come from its unreasonable use.
There are no consistent guidelines for granting or denying pending bail and no attempt should
be made to provide firm and consistent guidelines in this regard as all future circumstances
and conditions cannot be clearly indicated by the granting or rejection of pending bail. In any
case, this is a legal requirement for the courts that are bound to respect and honor it. An

expected bail is a defense tool of any kind with all suspicions, possible or impossible.

In our political order, freedom is a source of pride. Who can better understand the importance
of freedom than the fathers who founded our country? That is why they set out in Article 21 of
the Constitution that no one can be deprived of their freedom without following the rules of
law. As a result, personal freedom may be limited by legal proceedings. One such law code is
the Code of Criminal Procedure 1973. In the case of criminal offenses, he has been charged
with felony criminal mischief or criminal misconduct with a court order to determine whether
to release him on bail or to imprison him. This decision should be made mainly in non-
discriminatory cases, taking into account the crime, the circumstances in which it is
committed, the origin of the respondent, whether or not he or she may obtain escape bail, the
possible impact of his or her release of witnesses, its impact on the community and the

possibility of punishment, etc'”’

According to a 268 survey by the Indian Law Commission, 67 percent of the country's prisons
are awaiting trial. The inconsistency of the bail system could be one of the causes of
overcrowding in prisons around the world, creating new problems for the Prison
Administration. The third part of the Constitution guarantees freedom which is inseparably
linked to the ideals and objectives set out in the preamble to the Constitution of India, namely
economic, social and political justice. It remains a major obligation on the government, and its

full awareness is one of the most popular objectives. '®

167 State of Maharashtra v. Captain Buddhikota Subha Rao, AIR 1989 SC 2292 at p. 2295 : 1989 Cri LJ 2 317 :
168 268 Report p. 4.
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The right to a fair trial needs to be balanced not only by the accused but also by the public and
the public as represented by the State. It must also instill public trust in the criminal justice

system, including those close to the suspect, and those involved in crime.'®

Consideration of innocence and the duty of prosecutors to prove the guilt of a person accused
of a crime is a gold thread in criminal law.'”’ Everyone charged with a penal offense has the
right to be presumed innocent until proved guilty according to the law in a public trial at
which he has had all the guarantees necessary for his defense. It cannot be assumed that pre-
trial detention is beyond the scope of the presumption of innocence. The revocation of bail is
based on the idea of being issued with strong material that indicates the great potential and
clear and convincing evidence of the case in relation to the case. The Supreme Court of India

has ruled that the presumption of innocence would be justified in granting bail..'”!

As a result of the financial obligation as compensation for the defendant's presence during the
trial, bail has grown into big business. Indian courts are based on the judiciary and are
governed by the state. As a result of the financial obligation as compensation for the
defendant's presence during the trial, bail has grown into big business. The courts of India are
very much focused on judges and working for the government. The law states that bail is
denied as a rule and is granted as an alternative. The idea that bail is legal and imprisonment is

a completely different story; in fact, the opposite is true.

Just and human factors must be taken into account when making judicial decisions. In
addition to the democratic concept of freedom, a decision must be made that in some criminal,
horrific, and cruel cases, bail should not be granted. The authority to grant bail on a bail
application must be exercised on the basis of established principles, taking into account the
circumstances of each case. The nature of the case, the nature of the evidence supporting it,
the character and conduct of the defendant, the reasonable fears of a vested interest in the

public and the state are all factors to consider when issuing bail.

189 South African Supreme Court in Zanner v. Director of Public Prosecutions [2006] 2 AlISA 588.
7% Vinod Kumar v. State of Haryana (2015) 3 SCC 138
7L Smirnova v. Russia, Applications Nos. 46133/99 and 48183/99 (2003)
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The worst-case scenario is when a person is arrested on suspicion of something and is forced
to stay in prison for refusing bail. However, as some prisoners are denied bail for their failure
to file bail, as in the case of Hussainerct Khatoon v. the State of Bihar14, these types of cases
should be given for natural reasons as a proper way to use legal justice. The suspect was

found guilty by the first court of the State of Rajasthan v. Balchand'”* ',

When he appealed to the Supreme Court, he was dismissed. Under Article 136 of the
Constitution, the State filed an appeal with the Supreme Court. By applying for special leave,
you will challenge the Constitution. Defendants were ordered by the Court to surrender. He
then applied for bail. BecauseWhile it is true that Article 21 of the Constitution is of great
importance because it enshrines the fundamental right to individual liberty, but at the same
time a balance has to be struck between the right to individual liberty and the interest of
society. No right can be absolute, and reasonable restrictions can be placed on them. If an
accused has been in prison for a long time, the Court must weigh other facts and conditions,
such as the public interest, when determining whether or not to grant bail.'™ Punitive
prosecutions are constitutionally sanctioned in order to ensure the protection of the state and
the general welfare of the people. Nonetheless, an accused's personal liberty is paramount, and

it can only be limited by a legal procedure.

While it is true that Article 21 of the Constitution is of great importance because it enshrines
the fundamental right to individual liberty, but at the same time a balance has to be struck
between the right to individual liberty and the interest of society. No right can be absolute, and
reasonable restrictions can be placed on them. If an accused has been in prison for a long time,
the Court must weigh other facts and conditions, such as the public interest, when determining
whether or not to grant bail."”” Punitive prosecutions are constitutionally sanctioned in order to
ensure the protection of the state and the general welfare of the people. Nonetheless, an

accused's personal liberty is paramount, and it can only be limited by a legal procedure.

72 AIR 1979 SC 139

173 AIR 1977 SC 2447
174 Rajesh Ranjan Yadav v. CBI, (2007) 1 SCC 70 at p. 79

175 Rajesh Ranjan Yadav v. CBI, (2007) 1 SCC 70 at p. 79
SCHOOL OF LEGAL STUDIES, BBD UNIVERSITY PAGE NO 89




ANTICIPATORY BAIL: CONCEPT AND IMPLICATION UNDER CRIMINAL PROCEDURE CODE, 1973

The Rule of Law is regarded as an essential tool in the Indian Constitution for avoiding
discrimination and the excessive use of force. '’° The current bail system is heavily influenced
by the financial situation and discriminates against the poor and the illiterate. Our justice
system seems to have changed two ways of getting bail: '”” bail as a financial right and bail as
a right for others. Bail is based on legal recognition, which is enforced through the bail
process. Loss of the inevitable pre-emptiness seems to have been the deciding option for pre-
trial release because the standard of setting bail rates often fails to take into account the

willingness of the person being paid to pay.'”

The granting or refusal of bail on economic grounds eg money guarantee violates Articles 14
and 15 of the Constitution of India and is contrary to the principles of the constitution. In
addition, it does not comply with the intended purpose namely Proof of appearance at all
stages of the trial and consideration of innocence until proven guilty. However, it should be
borne in mind that in all cases where the poor are unable to afford bail the poor may not be
discriminated against, but the state only wants the security that will be imposed on the

accused.'”

As a result, people from various financial backgrounds will be encouraged to appear in court
on various bail rates. Understandably, an effective bail system would consider a person's
ability to pay such an amount. The new bail system, which focuses on financial vigilance and
objective evaluation, will lead to criminal segregation and discrimination. In addition, it could

violate the international right to a fair trial.

The right to a speedy trial is a requirement of the right to be presumed innocent unless found
guilty and to extend the right to liberty, security, and protection from unlawful detention. This
right applies to the whole world and not to the applicant's claim or to his or her claim. Such a
defendant has the right to be brought before a court as soon as possible so that the court can

decide whether the original arrest was due and whether the defendant could be released on
bail.

176 Ram Sahodar v. State of M.P., 1986 Cri LJ 279 at p. 280 (MP) : 1985 Jab LJ 750

77986 Cri LJ 279 at p. 280 (MP) : 1985 Jab LJ 750

178 Bail and Its Discrimination Against the Poor: A Civil Rights Action as a Vehicle of Reform, 9 Va
179 Bandy v. United States, 81 S. Ct. 197 (1960)
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The bail system creates a conflict in any justice system because it seeks to reconcile the
interests of the accused who wishes to remain free from the State responsible for ensuring that
the accused appears immediately in the case. The current situation on bail is a mystery to the
justice system, as it was designed to facilitate the release of the accused but is now working to
prevent them from being released. However, the bail provisions contained in various sections
of The Code of Criminal Procedure, 1973, indicate that the context in which it is used to
release a person by taking security for his appearance. It is desirable and necessary to meet the
requirements of the legal provisions under criminal law and the Indian Constitution that
whenever a police officer arrests a suspect in an undisclosed offense he must notify the
accused of having the right to free legal aid and may apply for bail. The officer will also
inform him of the procedure, as far as possible in a language that the respondent

understands'®’

A free system with conditions of release without financial guarantees or violations, it is said,
will go a long way in changing the bail system and ensuring that the weak and poor sections
receive equal protection under the law. Conditional exemptions may include entrusting the

accused person with the care of relatives or looking after them strictly.

The Court or the bailiff may need to be careful when deciding whether to grant bail or not. If
the convicted person does not receive bail, it is useless to insist on bail and certificates, as this

will force them to be in prison, making them vulnerable to self-defense.'®!

In Hussain and Anr v. Union of India, the Supreme Court ordered the High Courts to issue
orders to the lower courts directing, among other things, that bail applications be granted
within one week. The Court also ruled that, in accordance with Section 436A of the Code of
Criminal Procedure, 1973, if the defendant served a term of imprisonment in addition to the
sentence that may be imposed for sentencing, the defendant must be released on a personal

charge.'™

180

Government of Gujarat, Report of the Legal Aid Committee (1971) (Chairperson: PN Bhagwati

Chief of Justice of the Gujarat High Court); Government of India, Ministry of Law Justice and Company
Affairs.

182 Criminal Appeal No . 509 of 2017.
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These practices must serve two important purposes: (1) to prevent the defendant from failing
to appear on the scheduled date; and (2) to protect the safety of certain individuals or
communities. Unnecessary arrests before trial should be reduced. Imprisonment harms a
suspect in custody, imposes an unproductive burden on the State, and could have a detrimental
effect on future crime and provides a temporary legal release for a criminal suspect or other
accused in a case held in custody, with the assurance that the accused over time; and includes
the granting of bail to a criminal suspect or any other suspect by a Court or a law-abiding
police officer on duty; and the guarantee may include an unconditional release, release under
the condition of providing security in the form of a bond, or without bail, or release under the
condition of providing other forms of security, or release subject to any other condition, as

deemed sufficient by a court or police office authorized by law.

The main purpose of bail is to ensure that the accused will return to his or her case if he or she
is released after being arrested by the High Court that the normal policy of granting bail is
rather than refusing. Therefore, there is a need for a balance between individual freedom and
public interestln applying for bail, such requirements are often stated explicitly or implicitly.
Those conditions, on the other hand, should be modest. The conditions must be that the
defendants, especially in the available cases, are willing to comply, especially if they provide
proof and the amount of collateral. The collateral should not be unreasonable but should be
eligible for deposit. This means that the amount must be determined based on the suspect's
financial ability. Many people suffer in prisons because of a lack of bail, even minor offenses.
Keeping the accused in prison for an extended period of time without trial is common and the

case is registered.

While bail is now a major industry, it is due to a bail bond as security for the need to go to the

defendant during the trial.

Indian courts focus on judges and are central to the government. Bail is denied as a rule and is
granted separately, provided Bail is legal and imprisonment is a myth, in the event that a

recurrence is followed.
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The use of judicial understanding should be considered in matters of justice and humanity. As
it should be noted that in some cases the brutality, horror, and inhumanity should not be given
over to the democratic process of freedom. When applying for bail the bail application must
be exercised in accordance with the prescribed conditions, taking into account the
circumstances of each case. While granting bail the Court must consider the nature of the
indictment, the nature of the supporting evidence, the character and conduct of the defendant,

the reasonable fear of being subjugated by the greater public and national interest.

It is true that there is a constitutional sanction after disciplinary proceedings in order to
achieve State security and greater public interest. However, the freedom of the accused is

important and can only be determined by a specific law.'*

18 Ram Sahodar V. State of M.P., 1986 Cri LJ 279 at p. 280 (MP) : 1985 Jab LJ 750.
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6.2 SUGGESTIONS

i. i. The creation of bail conditions in the Code will not suffice to make the bail system
operational on purpose. A greater effort to gain public support and to participate in the
administration of criminal justice goes hand in hand with the necessary measures. The
power to judge for success is a great authority. Such an effort alone may contribute to
the fulfillment of the requirements before the bail system will function properly.

Urgent attention in this regard is required in this regard:

a) The proper functioning of the police force,

b) To make police control devices

c¢) Urgent case of the defendant.

ii. Existing bail law enforcement may require the creation of a complete code to
replace existing law in this regard. The proposed code should contain the basic
concept, use, and direction of the bail application and rejection. Given the emergence
of other issues under human rights law, it is now important to take some notice of
arrangements to deal with children, lunatics, and those detained for prevention

purposes under special laws.

iii. The current formal bail system requires procedural clarity and precision. Bail
conversion is required; as a result, this ambiguity and uncertainty must be changed

clearly and consistently.

iv. And there must be a concerted effort to eradicate poverty and spread education
because poverty is the root of many crimes. If this problem is solved there will be

fewer conflicts so less is less than the suffering trial in prison.

v. And the number of Courts should be increased and the vacant seats of the judges
should be filled immediately. Court numbers are not sufficient to exclude all cases. Its
inadequacies lead to waiting for cases. And the vacant position of judges could add to

the problem.
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vi. The regulatory framework for bail requires consideration of the basic structures that
favor the issuance of bail and the risks that come with it, as well as the determination

of the variables necessary for risk assessment.

vii. The technical process must favor the defendant in respect of the timely preparation
of bail by the copying agency so that the bail order must be effective from the time of

the same declaration.

viii. Malimath committee reports have given the police a lot of power to grant bail. It
1s a common misconception that the police know nothing about the law but only know
the force. This type of combination is incorrect. While exercising such full power, the
defendant's interest may not be protected. There is an urgent need to consider this

aspect to avoid the abuse of power by the police in granting Bail.

ix. Judges have been given the power to decide whether or not to grant bail. The use of
this power is usually based on the predecessor. However, the unlimited power given to
judges is often misused and under great criticism. It has been observed that bail
granted by lower courts is revoked by the higher courts. There should be a clear

process in this regard.

x. The bail amount or the amount of the trustees is not legally binding. The whole case
is in the hands of the court. Due to the lack of bail bonds, many people were forced to

stay in prison. Each type of case may have its own set of legal provisions.

xi. If the police fail to deliver the challan within the stipulated period as provided for
in Section 167 (2) of the Code of Criminal Procedure, 1973, the accused in custody is
entitled to bail. It is clear that these legal requirements are not strictly adhered to. It is
the legal duty of the courts to ensure the release of the accused on bail. The legal rights
of the accused can be assessed in this regard. The courts should be given legal

responsibility in this regard.

The technical design of the Crime and Criminal Tracking Network and Systems (CCTNS)

system can be modified and used. contact number, suspect, driving license, voting ID,
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Aadhaar number, and criminal history if any. The Delhi High Court had earlier instructed the
CBI to set up a cell to investigate criminal cases of kidnappers and kidnappers. Such
developments in non-discrimination can serve as an incentive to build a database of national
information and to link various investigative and judicial structures. This communication may
require the Department of Home Affairs to play an active role, assisted by various state and
national authorities. Courts, public prosecutors, investigative agencies, and other agencies that
play a vital role in law enforcement and justice will be assisted in their handling. Previous
solutions only suggestions to improve bail law. A different law is urgently needed, first to
clarify the current ambiguity, and then to integrate a sympathetic structure for the seamless

operation of the bail system. Reforming the current bail system is an important task.
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