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PREFACE 

 

Capitali Punishmenti wasi oncei acceptedi asi necessaryi andi inevitablei byi thei rulersi andi thei 

ruledi alike.i Fori centuries,i nobodyi questionedi eitheri itsi poweri toi reducei crimei ori itsi 

impacti oni thei societyi ini generali andi oni thei personsi involvedi ini thei processi ini 

particular.i But,i nowi iti hasi beeni questionedi andi challengedi byi thei presenti dayi societyi 

ini thei changedi contexti ofi thei sociali orderi ini thei welfarei society,i wherei rationali andi 

sophisticatedi thinking,i humani dignity,i libertyi andi equalityi arei consideredi morei importanti 

thani everi before.i Capitali Punishmenti isi usedi asi ai tooli ofi politicali repression.i Thisi 

irrevocablei punishmenti isi imposedi arbitrarilyi andi capriciouslyi againsti thei poori andi 

minorities. 

Articlei 21i ofi thei Indiani Constitutioni providesi that,i ‗Thei Statei shalli noti deprivei ai 

person‘si righti toi lifei andi personali libertyi excepti ini accordancei withi thei procedurei 

establishedi byi law.‖i Ini otheri words,i thei Indiani Constitutioni providesi fori deprivationi ofi 

righti toi lifei ini accordancei withi thei fair,i justi andi reasonablei procedurei prescribedi underi 

ai validi law.;i Thei Indiani Penali Codei whichi isi thei substantivei criminali lawi prescribesi 

Capitali Punishmenti andi thei Criminali Procedurei Codei providesi thei procedurei fori thei 

executioni ofi thei Capitali Punishment.i Ini thei casei ofi Capitali Punishmenti thei violationi isi 

committedi byi nonei otheri thani thei Statei itself.i Capitali Punishmenti isi premeditatedi andi 

cold-i bloodedi killingi ofi ai humani beingi byi thei State. 

Capitali Punishmenti existedi alli overi thei worldi sincei timesi immemorial.i Withi ani 

exceptioni ofi fewi countriesi alli thei otheri nationsi ofi thei worldi arei implementingi thisi 

barbarousi penaltyi overi theiri citizensi byi variousi modesi suchi asi gassing,i shooting,i 
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hanging,i electrocutioni etc.,i Organisationsi likei Unitedi Nationsi Organisation,i Amnestyi 

Internationali etci .,i arei strivingi hardi toi makei thisi practicei obsolete.i Articlei 3i ofi 

Universali Declarationi ofi Humani Rightsi envisagesi that,i ―Everyi onei hasi thei righti toi life,i 

libertyi andi securityi ofi person.‖i Articlei 6i ofi thei Internationali Covenanti oni Civili andi 

Politicali Rightsi observesi that,‖Everyi humani beingi hasi thei inherenti righti toi life.i Thisi 

righti shalli bei protectedi byi law.i Noi onei shalli bei arbitrarilyi deprivedi ofi hisi life.‖i Asi 

thei Humani Rightsi Committeei seti upi underi thei Internationali Covenanti oni Civili andi 

Politicali Rightsi hasi recognisedi ―Thei righti toi lifei enunciatedi ini Articlei 6i ofi thei 

Covenanti isi thei supremei righti fromi whichi noi derogationi isi permittedi eveni ini timesi ofi 

publici emergencyi whichi threatensi thei lifei ofi thei nation.i Iti isi ai righti whichi shouldi noti 

bei interpretedi narrowly.‖i Iti isi toi bei notedi that,i inspitei ofi beingi thei membersi ofi thisi 

Covenant,i thei penali lawsi ofi thei variousi countriesi prescribedi Capitali Punishmenti fori 

certaini offences. 

Thei validityi ofi Capitali Punishmenti isi challengedi bothi ini developedi andi developingi 

countriesi asi uniquelyi cruel,i inhumani andi degradingi punishment.i Thei approachi ofi 

judiciaryi ini Indiai ini respecti ofi Capitali Punishmenti isi noti clear.i Ai reviewi ofi judiciali 

decisionsi oni Capitali Punishmenti ini Indiai clearlyi indicatesi thei cleavagei ofi opinioni 

amongi thei judges. 

Oni thei globali front,i thei movementi fori thei abolitioni ofi Capitali Punishmenti isi gainingi 

groundi throughouti thei world.i Thei Humani Rightsi Activistsi andi Organisationsi arei 

demandingi thei abolitioni ofi Capitali Punishment.i Ini thei lighti ofi thesei newi challengesi thei 

presenti studyi isi undertakeni toi examinei thei relevancei ofi Capitali Punishmenti ini thei lighti 

ofi changedi socioi -i economici conditionsi andi newlyi emergedi humani rightsi jurisprudence.i 
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Thei scholari hasi madei ai modesti attempti toi tracei outi thei origini ofi Capitali Punishment,i 

itsi retentioni ini thei statutesi ofi variousi countriesi andi judiciali approachi towardsi Capitali 

Punishment.i Thei scholari hasi highlightedi thei necessityi toi abolishi Capitali Punishmenti 

fromi thei statutesi ofi variousi countries. 
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CHAPTERi Ii  

INTRODUCTION 

Thei historyi ofi Capitali Punishmenti isi asi oldi asi thati ofi humankind.i Ini thei Westerni 

worldi thei firsti examplei seemsi toi bei ―Thei Lawi ofi Moses‖,i inflictingi deathi fori 

blasphemy.i Byi 1179i B.C.i murderi wasi ai capitali crimei amongi Egyptiansi andi Greeks.i Ini 

India,i thei Indiani Epicsi like,i thei Mahabharatai andi thei Ramayanai alsoi containi referencesi 

abouti thei offenderi beingi punishedi withi vadha-dandai whichi meansi amputationi biti byi 

bit.i Fourteeni suchi modesi ofi amputatingi thei criminalsi toi deathi arei knowni toi havei 

existed.i Thisi providei thati ini everyi countryi ini thei worldi Capitali Punishmenti existedi 

sincei timesi immemorial. 

Ini thei beginning,i offencesi againsti religioni andi moralityi attractedi Capitali Punishment.i 

However,i thei primitivei societiesi sooni grewi upi intoi kingdomsi andi consequentlyi criminali 

lawi alsoi changedi quickly.i Whetheri iti wasi Westi ori East,i offencesi againsti thei Kingi 

werei consideredi asi morei serious.i Thus,i thei politicali offencesi werei alsoi addedi toi thei 

religiousi andi morali offencesi andi Capitali Punishmenti wasi prescribedi fori suchi offencesi 

also.i Withi thei adventi ofi industrialisationi andi advancementi ofi civilisation,i Capitali 

Punishmenti wasi prescribedi fori offencesi againsti thei propertyi andi humani body.i Now,i ini 

thei modemi world,i capitali offencesi furtheri coveredi drug-trafficking,i hijackingi thei 

aeroplanes,i briberyi etc.,i Somei Muslimi contriesi likei Saudii Arabiai eveni wanti toi addi 

―artificiali insemination‖i alsoi toi thei listi ofi capitali offences. 

Amongi thei theoriesi ofi punishmenti namely,i retributivei theory,i deterrenti theory,i 

preventivei theoryi andi reformativei theory,i thei firsti twoi theoriesi supporti Capitali 

Punishmenti withouti anyi reservations.i Thei lasti theoryi namelyi reformativei theoryi doesi 

noti supporti Capitali Punishment.i Thosei whoi arguei fori thei retentioni ofi Capitali 

Punishmenti arei calledi retentionistsi andi thosei whoi advocatei thei abolitioni ofi Capitali 

Punishmenti arei calledi abolitionists.1 

Retentionistsi ofi Capitali Punishmenti arguei thati Capitali Punishmenti isi necessaryi toi 

maintaini peacei ini thei worldi sincei iti actsi asi ai deterrenti toi potentiali offenders.i Ini thei 

beginning,i publici opinioni wasi alsoi ini favouri ofi Capitali Punishmenti ini preferencei toi 

lifei imprisonment.i Oni thei otherhandi abolitionistsi arguei thati Capitali Punishmenti failedi asi 

ai deterrenti andi noi majori worki ofi anyi researcheri everi provedi itsi efficacy.i Furtheri theyi 
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maintaini thati iti isi ani inhumani punishmenti arbitrarilyi imposedi oni thei poor,i thei 

minority,i theuneducatedi andi thei downtrodden.i Thei conflicti ofi opinioni betweeni thei 

abolitionistsi andi retentionistsi overi Capitali Punishmenti generatedi ai debatei throughouti thei 

world 

1i Studyi ofi Capitali Punishmenti ini Indiai abouti thei utilityi ofi Capitali Punishmenti ini thei 

modemi world,i wherei greati importancei isi attachedi toi basici humani freedoms.i Ati thei 

Internationali level,i everyi instrumenti dealingi withi humani rightsi suchi asi Universali 

Declarationi ofi Humani Rights,i Internationali Covenantsi oni Civili andi Politicali Rightsi etc.,i 

werei veryi criticali abouti thei Capitali Punishmenti andi suggesti ani alternativei punishmenti 

toi deathi penalty.i Thei divergenti opinionsi oni Capitali Punishmenti promptedi thei researcheri 

toi undertakei ani indepthi studyi oni Capitali Punishment. 

Amnestyi Internationali surveyedi ini detaili thei usei ofi thei deathi penaltyi ini 180i countriesi 

aroundi thei world.i Iti showsi thati nearlyi halfi ofi thei countriesi ini thei worldi havei alreadyi 

abolishedi thei deathi penaltyi ori discontinuedi itsi use.i Inspitei ofi thisi rayi ofi hope,i thei 

numberi ofi executionsi worldi widei arei noti lessi ini number.i Ini thei yeari 1985i alone,i 

1,125i executionsi werei carriedi outi ini 44i States.i Thisi wasi substantiallyi lessi thani thei 

1984i figurei ofi 1,153.i But,i thei statisticsi arei noti toi bei believed.i Thei truei numberi ofi 

executionsi mayi bei probablyi muchi higher.i Thisi isi aparti fromi thei lock-upi deathsi andi 

thei fakei encountersi byi thei police. 

Everyi yeari thei numberi ofi executionsi arei increasingi inspitei ofi thei humani rightsi 

movement.i Thisi fundamentali humani righti whichi isi thei basici righti toi otheri fundamentali 

humani rightsi suchi asi freedomi ofi speech,i freedomi ofi movementi etc.,i isi usedi 

capriciously,i arbitrarilyi andi disproportionatelyi againsti thei poori andi minorities.i Iti isi thei 

onlyi irrevocablei punishmenti whichi cannoti bei correctedi ini casei ofi miscarriagei ofi justice. 

Overi thei pasti decade,i ani averagei of.atieasti onei countryi ai yeari hasi abolishedi deathi 

penalty,i affirmingi respecti fori humani lifei andi dignity.i Yet,i tooi manyi governmentsi stilli 

believei thati theyi cani solvei urgenti sociali ori politicali problemsi byi executingi ai fewi 

hundredi ofi theiri prisoners.i Tooi manyi citizensi ini tooi manyi countriesi arei stilli unawarei 

thati thei deathi penaltyi offersi noti furtheri protectioni buti furtheri brutalisation. 

Asi fari asi Englandi isi concerned,i somei 450i yearsi beforei Christ,i thei earlyi Britonsi usedi 

toi drowni theiri malefactors.i Ini thei tenthi centuryi Britain,i mutilationi alsoi appearedi oni thei 
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scene.i Canute‘si rulei whichi lastedi fromi 1016i toi 1035i wasi blessedi withi peacei andi 

publici securityi withouti anyi capitali offences.i But,i hisi soni Rufusi reintroducedi Capitali 

Punishment.i Henryi Ii andi Henryi IIi whoi ascendedi thei thronei afteri himi punishedi thei 

offendersi capitallyi fori murder,i treasoni andi ai fewi propertyi offences.i Oni 6i July,i 1189i 

Richardi Ii ascendedthei throne.i Ini 1241,i ―drawing,i hangingi andi quartering‖i occurredi fori 

thei firsti timei ini England.2 

Byi thei endi ofi fifteenthi century,i eccelesiasticali Courtsi startedi punishingi peoplei 

spiritually.i Theyi couldi noti inflicti deathi penalty.i Takingi advantagei ofi this,i noti alonei 

clergymeni eveni thei door-keepersi ofi thei exorcistsi alsoi startedi claimingi thisi privelege. 

Becausei priestsi werei amongi thei fewi literatei people,i thei testi ofi one‘si membershipi ofi 

holyi orderi wasi toi readi thei firsti versei ofi thei fifty-firsti psalm.i Becausei iti savedi peoplei 

fromi death,i iti wasi knowni asi neck-verse.i Ini practicei iti amountedi toi reprieve.i Byi thei 

timei Henryi VIIi camei toi thei throne,i thei wholei Europei wasi experiencingi ai movementi 

towardsi severityi andi brutalityi ofi sentence. 

Duringi thei sixteenthi century,i Tyburni becamei ai notoriousi placei ofi execution.i Ini fact,i 

thei executionsi rosei toi suchi ani alarmingi stagei thati ai beami hadi toi bei erectedi fori 

carryingi hundredsi ofi executions.i But,i ini Charlesi Ii reigni Tyburni executionsi droppedi toi 

ninetyi peri year.i Hisi successori toi thei throne,i Charlesi IIi tooki somei interesti ini penali 

reforms. 

Wheni Queeni Annei diedi ini 1714,i therei werei thirtyi -twoi capitali offencesi ini England.i 

Byi thei timei Georgei camei toi thei thronei ini 1743i thisi numberi increasedi toi onei hundredi 

andi sixty.i Ini 1799i Londoni averagedi onei executioni everyi fortnight.i Byi 1819,i thei 

numberi ofi capitali offencesi oni Britain‘si statutei booksi werei twoi hundredi andi twentyi 

embracingi alli kindsi ofi crimes.i Eveni childreni ofi seveni yearsi andi eighti yearsi werei alsoi 

executedi fori stealingi spoons,i colours,i shoesi etc.,3 

Protestsi againsti Capitali Punishmenti cani bei tracedi backi toi Sainti Augustinei ori toi thei 

writingsi ofi Newi Testamenti itself.i Somei wouldi carryi thei beginningi ofi thei crusadei 

againsti Capitali Punishmenti toi thei literaturei ofi Oldi Testament.i Fori thei Modemi Period,i 

thei startingi pointi isi thei yeari 1764,i withi Cesarei Beccaria‘si essayi ―Oni Crimei andi 

Punishments‖.i Throughi Jerenyi Benthami andi Samueli Romily,i Beccaria‘si ideasi seepedi 

intoi Englishi thought.i Fromi 1810i untili hisi deathi ini 1818,i Romilyi devotedi hisi timei ini 
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influencingi thei Parliamenti toi repeali Capitali Punishmenti fori theft.i Afteri hisi death,i Siri 

Jamesi Mackintoshi tooki thei torchi andi sawi toi iti thati ai Selecti Committeei wasi appointedi 

toi studyi Capitali Punishmenti ini 1819.i Afteri him,i Johni Brighti andi Williami Ewarti carriedi 

thei movementi towardsi abolitioni ofi Capitali Punishment.i Ini 1837,i therei werei thirtyi seveni 

capitali offencesi oni statutei books.i Lordi Johni Russeli sponsoredi ai Billi fori thei removali ofi 

thei deathi penaltyi fori twentyi onei offencesi andi toi restric:i itsi usei ini thei remainingi 

sixteeni offences,i andi hei wasi successful. 

Ini twentiethi centuryi thei movementi wasi takeni upi byi Howardi Leaguei fori Penali 

Reforms.i Ini 1925,i ai Nationali Councili fori thei abolitioni ofi Deathi Penalty,i withi Royi 

Claveryi asi itsi firsti secretaryi wasi founded.i Thereafteri severali Selecti Committeesi andi 

Royali Commissionsi werei appointedi toi studyi Capitali Punishmenti ini otheri countries. 

Thei casesi ofi Rowland,i Timothyi Johni Evansi andi Derecki Bentleyi rosei publici emotionsi 

andi publici showedi somei concern.i Ini 1957,i ani Acti wasi passedi whichi retainedi Capitali 

Punishmenti fori certaini typesi ofi murders,i althoughi iti eliminatedi three-fourthsi ofi thosei 

offencesi formerlyi subjectedi toi deathi penalty.i  

Byi 1960,i underi thei Newi Law,i thei ratei ofi executionsi isi fouri peri annum.i Ultimately,i 

thei Murder(i Abolitioni ofi Deathi Penalty)i .i Act,i 1965i abolishedi thei deathi penaltyi fori 

murderi fori ai fivei yeari experimentali period.i Sincei thei deathi penaltyi wasi abolishedi fori 

murder,i motionsi toi reintroducei iti havei beeni defeatedi ini thei Housei ofi Commonsi oni ai 

numberi ofi occasions.i Ai votei oni ani amendmenti toi thei Criminali Justicei Billi toi 

reintroducei thei deathi penaltyi fori murderi wasi heldi ini 1988i andi wasi defeatedi byi 341i 

votesi toi 218. 

Americani Criminali Lawi tooki itsi shapei directlyi fromi Englishi Criminali Lawi ofi thei 

sixteenthi andi seventeenthi centuries.i Buti unlikei England,i Criminali Lawi wasi noti uniformi 

throughouti America.i Masachusettes,i Pennsylvania,i Northi Carolinai -i everyi colonyi hadi itsi 

owni criminali lawi thoughi thei variationi isi veryi slight.i Thoughi technically,i thirty-onei 

separatei offencesi carryi deathi penalty,i onlyi seveni crimes,i namelyi murder,i kidnapping,i 

rape,i armedi robbery,i burglary,i aggravatedi assaulti andi espionagei havei actuallyi beeni 

punishedi withi death. 

Benjamini Rushi wasi thei fatheri ofi thei movementi toi abolishi Capitali Punishmenti ini Thei 

Unitedi States.i Hei alsoi wasi inspiredi byi Beccaria‘si ―Crimei andi Punishments‖.i Hei wasi 
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supportedi byi Franklini andi Williami Broadford.i Afteri Rush,i iti wasi Edwardi Livingstoni 

(1764-1836)i whoi preparedi ai revolutionaryi penali codei fori Louisiana,i insistedi oni totali 

abolitioni ofi Capitali Punishment.i Byi 1830,i thei legislaturesi ini severali statesi werei 

besiegedi eachi yeari withi petitionsi ini favouri ofi abolitioni fromi theiri constitutions.i Ini 

1845,i ani Americani Societyi fori thei Abolitioni ofi Capitali Punishmenti wasi organised.i 

Withi thei effortsi ofi manyi abolitionistsi ini 1846,i thei Territoryi ofi Michigani replacedi 

Capitali Punishmenti withi lifei imprisonment.i Takingi cuei fromMichigan,i manyi statesi 

includingi Rhodesi Islandi andi Wisconsini abolishedi deathi penalty. 

Betweeni thei peaki ofi thei progressivei Erai andi thei yeari wheni womeni goti vote,i eighti 

statesi namely,i Kansas,i Minnesota,i Washington,i Oregaon,i Northi andi Southi Dakota,i 

Tennesseei andi Arizonai abolishedi Capitali Punishment.i Inspitei ofi thei effortsi ofi 

individualsi andi otheri sociali sendeei organisations,i Capitali Punishmenti isi therei ini thei 

statutei booksi ofi manyi Americani States. 

Capitali Punishmenti hasi beeni prevalenti ini Indiai fromi timesi immemorial.i Iti isi asi oldi asi 

thei Hindui Society.i Thei administrationi ofi criminali justicei asi ani integrali parti ofi thei 

sovereigni functioni ofi thei Statei didi noti seemi toi havei emergedi ini Indiai tilli thei smritii 

period.i Thei crediti goesi toi smritis,i mainlyi Manu,i secondlyi toi thei Arthai Sastrai ofi 

Kautilya.i However,i Arthai Sastrai wasi noti ai penali code;i hencei iti lacksi ai coherenti 

schematisation. 

Ini Buddhisti textsi also,i referencesi toi deathi penaltyi werei found.i Idui Batutai ini hisi 

writings,i paintedi thei picturei ofi Indiai asi iti wasi ini thei 14thi century.i Capitali Punishmenti 

wasi ini voguei fori thei offencesi ofi morali turpitude.4 

Muslimi periodi marksi thei beginningi ofi ai newi erai ini thei legali historyi ofi India.i Thei 

sociali systemi ofi Muslimsi wasi basedi oni theiri religion.i Muslins,i afteri conqueringi India,i 

imposedi theiri criminali lawi oni Hindusi whomi theyi hadi conquered. 

Thei sourcesi ofi Muslimi Lawi werei Quran,i Sunnai andi Sunnies.i Thei traditionali Muslimi 

Criminali Lawi broadlyi classifiedi crimesi underi threei heads:i (i)i Crimesi againsti God,i (ii)i 

Crimesi againsti Sovereigni andi (iii)i Crimesi againsti privatei individuals,i andi prescribedi 

Capitali Punishmenti fori thei offencesi namely,i disturbancei ofi publici peace,i highwayi 

robbery,i extortioni oni thei pretexti ofi collectioni ofi publici taxesi andi needlessi toi sayi fori 

murder. 
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Thei policyi ofi thei Britishi beingi toi interferei asi littlei asi possiblei withi thei Muslimi Penali 

Law,i onlyi suchi modificationsi werei madei asi werei requiredi toi removei glaringi defects.i 

Motivei playedi ai vitali rolei ini thei capitali offencesi thani thei manneri ofi committingi thei 

offence.i Thei casei ofi Nandi Kumari wasi ai glaringi examplei fori thei miscarriagei ofi justice. 

Fori thei firsti timei ini 1846,i thei Lawi Commissioni underi thei Chairmanshipi ofi Lordi 

Macaulayi preparedIndiani Penali Codei andi iti wasi adoptedi oni 6thi October,i 1860.i Thei 

Indiani Penali Code,i 1860i definesi thei substantivei offencesi andi prescribesi punishments.i 

Afteri Independencei alsoi thei samei Indiani Penali Codei hasi beeni ini operation. 

Ati thei outset,i thei Indiani Penali Codei prescribesi Capitali Punishmenti fori eighti categoriesi 

ofi offencesi namely,i wagingi wari againsti thei Governmenti ofi Indiai (Sectioni 121),i 

abettingi mutinyi byi ai memberi ofi thei armedi forcesi (Sectioni 132),i fabricationi ofi falsei 

evidencei withi intenti toi procurei convictioni ofi ai capitali offence,i withi thei deathi penaltyi 

applicablei onlyi ifi ani innocenti personi isi infacti executedi asi ai resulti (Sectioni 194),i 

murderi (Sectioni 302),i murderi committedi byi ai lifei convicti (Sectioni 303),i abettingi 

suicidei ofi ai childi ori insanei personi (Sectioni 305),i attemptedi murderi actuallyi causingi 

hurt,i wheni committedi byi ai personi alreadyi underi sentencei ofi lifei imprisonmenti (Sectioni 

307)i andi dacoityi withi murderi (Sectioni 396),i whilei Criminali Procedurei Codei providesi 

thei procedurei toi bei followedi whilei awardingi andi executingi deathi penalty. 

Thei administrationi ofi justicei throughi courtsi ofi lawi isi parti ofi thei constitutionali schemei 

andi underi thati schemei iti isi fori thei judgei toi pronouncei judgmenti andi sentencei andi iti 

isi fori thei executivei toi enforcei them. 

Articlei 72i andi 161i ofi thei Indiani Constitutioni empowersi thei Presidenti ori thei Governori 

asi thei casei mayi bei toi granti pardoni andi alsoi toi suspend,i remiti ori commutei sentencei ini 

certaini cases.i Thisi poweri cani bei exercisedi byi thei executivei heads,i before,i duringi ori 

afteri thei trial. 

Thei modei ofi executioni wasi challengedi asi ultrai viresi ofi thei Eighthi Amendmenti 

guaranteei againsti crueli andi unusuali punishment.i Ini Wilkersoni andi Kemmleri thei modei 

ofi executioni ofi deathi penaltyi byi shootingi andi electrocutioni wasi challengedi asi ―crueli 

andi unusual‖i punishment.i Ini bothi thei cases,i thei courti negativedi thei pleai andi heldi thati 

thei modei isi noti contraryi toi Eighthi Amendmenti guarantee. 
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Furmani camei beforei thei Supremei Courti ofi Americai withi ai directi attacki oni thei Capitali 

Punishmenti basingi oni thei Eighthi Amendmenti guaranteei againsti crueli andi unusuali 

punishment.i Thei Americani Supremei Courti whichi initiallyi inclinedi noti toi interferei withi 

thei modei ofi executioni ofi deathi penaltyi heavilyi camei downi againsti Capitali punishmenti 

andi declaredi iti asi violativei ofi Eighthi Amendmenti guaranteei againsti crueli andi 

unusual.punishment.i Furmani dividedi thei judgesi ofi thei Americani Supremei Courti clearlyi 

asi abolitionisti andi retentionisti judgesi andi thei abolitionisti judgesi utilisedi Furmani toi buryi 

thei Capitali Punishmenti ini America. 

But,i thei wisdomi ofi Furmani wasi shortlivedi wheni thei retentionisti judgesi gainedi scorei ini 

Profitt,i Jureki andi Greggi whichi hadi overruledi Furmani andi thesei decisionsi revalidatedi 

Capitali Punishment. 

Iti mayi bei notedi thati thei Capitali Punishmenti isi noti bannedi ini thei Unitedi Statesi andi iti 

hasi judiciali approvali also.i However,i impositioni ofi Capitali Punishmenti isi muchi lessi andi 

itsi implementationi isi veryi rare,i indeed. 

Asi fari asi Indiani Supremei Courti isi ccncerned,i afteri Independencei toi thei country,i 

severali timesi Billsi werei introducedi ini bothi thei Housesi toi amendi thei lawi regardingi 

Capitali Punishment.i But,i everyi timei theyi werei negativedi oni thei groundi thati thei timei isi 

noti ripei toi abolishi Capitali Punishmenti ini thisi country. 

Afteri thei legislativei attemptsi failedi ini bothi thei Housesi ofi Parliamenti toi abolishi deathi 

penalty,i thei abolitionistsi turnedi toi Indiani Supremei Courti withi thei hopei thati iti wouldi 

declarei deathi penaltyi asi unconstitutionali asi wasi donei byi thei Unitedi Statesi Supremei 

Courti ini thei casei ofi Furman.5 

But,i thei Supremei Courti ini Jagmohan‘si casei declaredi thati deathi penaltyi isi 

constitutionallyi validi andi iti isi noti violativei ofi thei fundamentali rightsi guaranteedi underi 

Articlei 14,19i andi 21i ofi thei Constitution.i Ini thati casei thei Indiani Supremei Courti didi 

noti agreei thei decisioni ofi thei Americani Supremei Courti ini Furman.i Thei Supremei Courti 

ini Rajendrai Prasad‘si casei whilei commutingi thei deathi penaltyi intoi lifei imprisonmenti 

pleadedi fori thei abolitioni ofi deathi penalty.i Thei Courti ini Rajendrai Prasadi extensivelyi 

quotedi thei observationsi ofi thei Americani Supremei Courti ini Furmani andi didi noti referi 

toi itsi subsequenti decisionsi whichi hadi overruledi Furman.i Rajendrai Prasadi dictumi didi 

noti havei anyi impacti oni thei Capitali Punishment.i Lateri camei Bachhani Singh‘si casei 
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beforei thei Supremei Courti ini whichi reconsiderationi ofi itsi opinioni expressedi ini 

Jagmohani oni deathi penaltyi wasi pleaded.i Iti wasi contendedi thati reconsiderationi ofi 

Jagmohani opinioni isi necessitatedi becausei ofi thei newi interpretationi giveni byi thei Courti 

toi Articlei 21i ini Manekai Gandhi.i Suchi ani interpretationi wasi noti availablei ati thei timei 

wheni thei Courti decidedi Jagmohan.i Thei majorityi ofi thei Courti ini Bachhani Singhi 

approvedi deathi penalty,i buti withi ai rider.i Thei Courti declaredi ini Bachhani Singhi thati 

deathi penaltyi bei awardedi onlyi ini ―raresti ofi rarei cases‖.i Iti isi toi bei notedi thati thei 

Courti ini Bachhani Singhi didi noti explaini thei scopei ofi thei doctrinei ofi ―raresti ofi rarei 

cases‖.i However,i thei Supremei Courti ini Machhii Singhi elaboratelyi explainedi thei scopei 

ofi ―raresti ofi rarei cases‖.i Thei Supremei Courti ini Deenai whilei approvingi thei modei ofi 

executioni ofdeathi penaltyi asi prescribedi underi thei Criminali Procedurei Codei asi validi 

mode,i exhibitedi itsi intentioni fori retentioni ofi deathi penalty.i However,i iti wasi ini thei 

casei ofi Mithui thati thei Supremei Courti declaredi mandatoryi deathi penaltyi asi prescribedi 

underi Sectioni 303i ofi Indiani Penali Codei asi unconstitutionali oni thei groundi thati iti 

offendsi thei testi ofi reasonablenessi andi fairnessi underi Articlei 14i andi 21i ofi thei 

Constitution. 

Inordinatei delayi ini thei executioni ofi deathi penaltyi becamei ai debatablei issuei beforei thei 

Supremei Courti ini Vatheeswaran,i Sheri Singhi andi Javedi Ahmed.i Ini Vatheeswarani Courti 

appliedi thei testi ofi fairnessi duringi thei executioni ofi deathi penaltyi andi declaredi thati 

delayi exceedingi twoi yearsi ini executioni ofi deathi penaltyi offendsi thei testi ofi fairnessi 

underi Articlei 21.i Consequently,i thei Courti oni thei groundi ofi delayi ini executioni ofi deathi 

penaltyi convertedi deathi penaltyi intoi lifei imprisonment.i Iti isi toi bei notedi thati threei 

Judgei Benchi ofi thei Supremei Courti ini Sheri Singi refusedi toi followi Vatheeswarani andi 

didi noti converti deathi intoi lifei imprisonmenti merelyi oni thei groundi thati thei executioni isi 

delayed.i Quitei surprisinglyi ai twoi Judgei Benchi ofi thei Supremei Courti ini Javedi Ahmedi 

didi noti followi Sheri Singhi buti followedi Vatheeswarani ini convertingi deathi penaltyi intoi 

lifei imprisonmenti oni thei groundi ofi delayedi execution.i Thei cleavagei ofi judiciali opinioni 

oni thei questioni ofi conversioni ofi deathi penaltyi intoi lifei imprisonmenti thei groundi ofi 

delayedi executioni exhibitsi thei abolitionisti andi reformisti tendencyi ofi thei Judgesi ofi thei 

Apexi Court.i Trivenii Beni resolvedi thei conflicti ofi judiciali opinioni byi disapprovingi thei 

twoi yearsi delayi rulei laidi downi byi Vatheeswaran.i Trivenii Beni maintainedi thati eachi 
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casei hasi toi bei consideredi oni itsi meritsi andi noi fixedi periodi ofi delayi couldi bei laidi 

downi fori conversioni ofi deathi intoi lifei imprisonment.i Iti isi submittedi thati recentlyi thei 

Supremei Courti ofi Zimbabwei heldi ini Catholici Commissioni Fori Justicei andi Peacei ini 

Zimbabwei thati delayedi executioni ofi deathi penaltyi amountsi toi torturei ori inhumani ori 

degradingi punishmenti andi offendsi Articlei 15(1)i ofi thei Zimbabwei Constitution.i 

Consequentlyi thei Courti convertedi deathi penaltyi ofi thei appellantsi intoi lifei imprisonment. 

 

1.2i OBJECTIVESi OFi THEi STUDY:i  

Thei primei objectivesi ofi thei studyi arei asi follows: 

1. toi discussi variousi theoriesi ofi punishmenti andi theiri relevancei andi alsoi analysei 

thei argumentsi ofi retentionistsi andi abolitionistsi overi Capitali Punishment. 

2. toi studyi ini detaili thei evolutioni ofi Capitali Punishmenti ini England,i Americai andi 

alsoi ini Indiai andi thei attemptsi madei towardsi abolitioni ofi Capitali Punishment 

3. toi examinei ini detaili thei statutoryi andi Constitutionali framei worki relatingi toi 

Capitali Punishment,i and 

4. toi evaluatei thei judiciali approachi towardsi Capitali Punishmenti ini Indiai andi ini thei 

Unitedi States. 

Thei presenti studyi isi purelyi ai theoreticali study.i Asi suchi thei researcheri hasi adoptedi 

casei law,i libraryandi historicali methodsi fori thei collectioni ofi informationi relevanti toi thei 

presenti researchi problemi underi study.6 

Thei presenti studyi isi dividedi intoi fivei chapters.i Thei firsti chapteri dealsi withi thei 

introductioni toi thei study.i Iti explainsi thei problemi andi thei methodologyi ofi thei study.i Ini 

thei introductoryi chapteri thei problemi ofi Capitali Punishmenti isi discussedi briefly.i Withi 

thei helpi ofi thei reviewi ofi thei existingi literaturei oni thei problem,i thei researchi gapi isi 

identifiedi andi thei needi fori thei presenti studyi isi explained.i Ini thei secondi chapteri ani 

attempti isi madei toi explaini thei theoriesi of.punishment,i retributive,i deterrent,i preventivei 

andi reformativei theoriesi andi theiri relevancei toi Capitali Punishment.i Thei argumentsi ofi 

thei retentionistsi andi abolitionistsi basingi oni severali groundsi suchi asi religious,i ethical,i 

humanitariani etc.,i arei discussedi ati length.i Thei thirdi chapteri dealsi withi thei evolutioni ofi 

Capitali Punishmenti ini England,i Americai andi Indiai andi thei attemptsi madei ini thesei 
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countriesi toi abolishi Capitali Punishment.i Fourthi chapteri dealsi withi Capitali Punishmenti 

beforei andi afteri independence 

Ini thei fifthi chapteri ani attempti isi madei toi discussi thei approachi ofi CAPITALi 

PUNISHMENTi ASi RARESTi OFi RAREi CASE. 

1.3i RESEARCHi QUESTION: 

Whyi isi capitali punishmenti appliedi onlyi ini ―raresti ofi rare‖i cases?i Howi Capitali 

Punishmenti wasi appliedi beforei andi independence?i Comparisioni ofi deathi penaltyi giveni 

ini Indiai andi otheri countries? 

1.4i HYPOTHESIS: 

NULLi HYPOTHESIS:i Capitali punishmenti isi noti effectivelyi appliedi ini India.i Iti isi beingi 

saidi soi asi numberi ofi deathi penaltyi giveni arei morei theni numberi ofi executioni ofi deathi 

penaltyi ini India. 

ALTERNATIVEi HYPOTHESIS:i Capitali punishmenti lawsi ini Indiai arei effectivelyi 

implementedi ini respectivei cases.i Ini Indiai deathi penaltyi isi effectivelyi appliedi asi kindi ofi 

punishmenti practicedi ini Indiai highesti punishmenti underi iti isi deathi penaltyi whichi isi 

giveni fori mosti heinousi crimes. 

Ini Indiai manyi criminalsi tilli datei havei beeni awardedi byi deathi penalty.i Ini comparisioni 

crimei ratei havei beeni reducedi ini india. 

1.5i LITERATUREi REVIEW 

Bhumikai N.i (2012).i Hadi writteni ini heri articlei whetheri deathi penaltyi violatingi underi 

articlei 19,i 14i andi 21ofi thei Indiani constitution.i Krishnai Ayeri judgei expressi theiri viewi 

ini Rajendrai Prasadi casei deathi penaltyi isi violatedi ofi articlei 14,i 19i andi 21ofi thei Indiani 

constitution.i Onei morei Jagmohani Singhi casei deathi penaltyi couldi noti violatedi underi 

articlei 19i ofi thei Indiani constitution.i Ii agreei withi thei Hon‟blei Krishnai Ayeri deathi 

penaltyi isi violatedi underi articlei 14,i 19i andi 21i ofi thei Indiani constitution.i Deathi penaltyi 

isi noti rulei iti isi exceptioni Ii ami goingi throughi ofi thisi judgmenti todayi wei needi toi 

unanimousi judgmenti toi securei andi protecti thei peoplei andi society. 

Shallui B.A.i (2010)i hasi writteni ini heri articlei noi onei shalli deprivedi ofi hisi lifei excepti 

toi procedurei establishedi byi lawi underi articlei 21i ofi thei constitutioni ofi Indiai andi iti isi 

postulatesi personi deprivedi ofi hisi lifei ini procedurei reasonablei fairi andi justi procedurei 

deathi penaltyi ai personi deprivingi ofi hisi life.i Dr.i Shallui hasi explainedi Rajivi Gandhii ini 
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thei yeari 1991ini thisi casei twentyi sixi accusedi guiltyi committingi crimei underi thei POTAi 

act1987i deathi sentencei themi ini thei yeari 1998.Thei supremei courti ini thei 1999.i Thei 

Rajivi Gandhi‟si killeri isi waitingi theiri execution.i Thei presidenti hasi noti yeti takingi 

decisioni oni mercyi petitioni sociali economicali backgroundi ofi thei person.i Onei ofi thei 

pointi delaysi ini executioni ofi thei deathi sentencei whichi consideredi thei delayi ini thei 

mercyi petitioni disposali againsti thei principlei ofi rulei ofi law. 

M.B.Biradari (2012)i hasi writteni ini hisi articlei abouti thei rightsi ofi ai mani suchi asi sociali 

righti andi culturali right,i naturali righti asi welli asi righti toi livei deathi sentencedi condemnsi 

ori curtailsi mosti ofi thesei rights.i Thei humani rightsi organizationi asi improvei thei qualityi 

ofi lifei ratheri thani finishi lifei .Deathi penaltyi isi noti necessaryi noi personi isi neveri ai borni 

criminali andi everymani isi borni goodi buti somei circumstancesi ori fanatismi compeli himi toi 

commiti crime.i Ini criminali jurisprudencei saidi „Hatei thei crimei andi noti thei criminal‟.i 

Therei arei manyi reasonsi ini deathi penaltyi againsti thei humani rightsi asi welli asi thei 

abolitioni ofi thei deathi penaltyi „everyi sainti hasi hisi pasti andi everyi sinneri hasi hisi 

future‟.i Offencei ofi deathi penaltyi isi murder,i highwayi dacoit,i robbery,i atrocitiesi oni 

womeni andi childi gangi rapei interneti obscenityi andi economicali offencesi ori whitei collari 

offences.i Thei firsti sentencei willi bei toi awardi lifei imprisonmenti andi noti deathi sentencei 

Indiai hasi retainedi thei capitali punishmenti ini certaini casesi buti thei basici humani righti toi 

lifei isi welli protectedi underi thei constitution 

Kannabirani K.G.(2012)i hadi writteni ini hisi booki thei deathi penaltyi wasi itselfi ai gravei 

crimei somei countriesi hadi abolishedi deathi penaltyi ini alli crimes.i Indiai couldi noti riski toi 

abolishi deathi penaltyi becausei thei maintainingi sociali peacei willi bei hardi andi therei 

wouldi bei problemsi ofi lawi andi power.i Unfortunatelyi thei youngeri generationi fori variousi 

reasonsi hasi turnedi shorti temperedi andi lessi tolerant. 
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1.6i RESEARCHi METHODOLOGY 

Thisi researchi isi basedi oni doctrinali typei pattern.i Doctrinali researchi isi alsoi knowni asi 

traditionali research.i Doctrinali researchi isi dividedi intoi differenti typesi suchi asi analyticali 

andi descriptivei method.i Thisi researchi isi basedi oni informationi whichi hasi beeni alreadyi 

availablei andi analysedi thosei factsi toi makei ai evolutioni ofi thisi research.i Thisi researchi 

involvesi secondaryi data.i Ini thisi researchi thei researcheri mostlyi usedi 

books,articles,journals.,etc. 
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CHAPTERi IIi  

THEORIESi OFi PUNISHMENT 

(WITHi SPECIALi REFERENCEi TOi CAPITALi PUNISHMENT) 

i  

Ini thisi chapteri iti isi proprosedi toi analysei variousi theoriesi ofi punishment.i Austini 

consideredi sanctioni asi ani essentiali ingredienti ofi law.i Iti isi onlyi throughi sanctioni thati 

obediencei toi lawi cani bei secured.i Sanctioni isi nothingi buti inflictingi paini ori injuryi uponi 

thei wrongi doer.i Thisi ini ai wayi cani bei calledi punishment.i Thei immediatei consequencei 

ofi ai criminali acti isi punishment.i Thei termi punishmenti isi definedi as,i ―pain,i suffering,i 

loss,i confinementi ori otheri penaltyi inflictedi oni ai personi fori ani offence'i byi thei authorityi 

toi whichi thei offenderi isi subjectedi to.‖i Punishmenti isi ai sociali customi andi institutuionsi 

arei establishedi toi awardi punishmenti afteri followingi criminali justicei process,i whichi 

insistsi thati thei offenderi musti bei guiltyi andi thei institutioni musti havei thei authorityi toi 

punish.i Ini thisi chapteri ani attempti isi madei toi discussi variousi theoriesi ofi punishmenti 

andi theiri efficacyi andi effectivenessi ini thei lighti ofi modemi penology. 

2.1i NATUREi OFi PUNISHMENT: 

Thei primaryi operationi ofi punishmenti consistsi simplyi ini announcingi certaini standardsi ofi 

behaviouri andi attachingi penaltiesi fori deviation,i makingi iti lessi eligible,i andi theni leavingi 

individualsi toi choose.i Thisi isi ai methodi ofi sociali controli whichi maximizesi individuali 

freedomi withini thei coercivei framei worki ofi thei lawi ini ai numberi ofi differenti ways. 

Thei firsti morali dutyi ofi thei communityi ori ofi thei Statei oni itsi behalfi isi toi reasserti thei 

brokeni morali lawsi againsti thei offenderi whoi hasi brokeni it.i Fori thisi reason,i iti musti 

affirmi hisi guilti andi deali withi himi ini accordancei withi it.i Toi forgivei mayi bei right:i toi 

condonei isi alwaysi wrong.i Ai criminali acti musti noti bei condoned.i Iti musti bei punished. 

Governmenti prohibitsi takingi life,i libertyi ori propertyi ofi othersi andi specifiesi thei 

punishments,i threatensi thosei whoi breaki thei law.i Thei intendedi effecti ofi alli legali threatsi 

obviouslyi isi toi deteri peoplei fromi doingi whati thei lawi prohibits.i Thei threatsi musti bei 

carriedi out.i Otherwise,i thei threatsi arei reducedi toi bluffs,i andi becomei incrediblei andi 

thereforei ineffective.i Thus,i alli statesi punishi peoplei whomi theyi identifyi asi criminals.i 

Howi ai punsihmenti shouldi bei isi stilli ai questioni toi bei answered.i Neo-Kantiansi proposedi 

thei concepti ofi proportionality.i ―Punishmenti musti fiti thei crime‖,i wheni wei sayi thati thei 
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aimi ofi punihsmenti isi toi preventi crime.i Wei musti accepti thati mani avoidsi criminali 

behaviouri ifi thati behaviouri elicitsi swift,i severei andi certaini punishment.i Manyi studiesi 

byi manyi sociologistsi andi criminologistsi suchi asi Gibbs,i Chiricosi andi Waldoi andi Tittlei 

suggesti thati thei severityi andi certaintyi ofi punishmenti arei additivei factors.
1
 

But,i evidencei suggestsi thati thei severityi andi certainty'i ofi punishmenti arei inverselyi 

related.i Jeffreyi statesi thati severityi ofi punishmenti cani bei gainedi onlyi byi sacrificingi 

certaintyi andi thati ―increasingi thei penaltiesi fori crimei hasi hadi negativei effecti ofi makingi 

thei punishmenti lessi certain.‖ 

Johni Brighti throughouti hisi lifei arguedi thati certaintyi ofi punishmenti wasi morei importanti 

thani severityi ofi punishmenti ini preventingi thei developmenti ofi crimes.i Williami C.i 

Bailey,i Assistanti Professori ofi Sociology,i Thei Cleavlandi Statei Universityi andi Ronaldi W.i 

Smith,i Assistanti Professori ofi Sociology,i Universityi ofi Nevadai conductedi extensivei 

researchi ini findingi whetheri thei severityi andi certaintyi ofi punishmenti reallyi deteri thei 

criminals.i Theyi concludedi thati thei severityi andi certaintyi arei noti substantiallyi inverselyi 

relatedi fori thei indexi crimesi nori arei changesi ini theiri level. 

Anotheri faceti ofi thei punishmenti isi thati iti cannoti bei benigni toi thei criminal.i Buti fori 

thei societyi punishmenti isi andi shouldi bei ai benigni process.i Soi punishmenti isi necessarilyi 

adversei toi thei interestsi ofi thei criminal,i buti toi thei societyi iti isi noti necessary.i Thei firsti 

dutyi ofi thei statei isi toi dissociatei itselfi fromi thei actsi ofi itsi owni member.i Toi doi thisi iti 

musti act,noti onlyi uponi buti againsti thei member..i Whilei actingi so,i iti musti exhibiti noi 

antagonismi ini itsi willi againsti thei willi ofi thei offendingi members.i Thisi isi necessaryi fori 

thei preservationi ofi itsi owni character,oni whichi thei characteri ofi itsi citizensi largelyi 

depend.‖ 

Alli punishmentsi properlyi implyi morali accountability.i Communityi wantsi thei punishmenti 

toi reachi thei criminal‘si mindi asi welli asi hisi body;i iti wantsi himi toi sufferi remorsei fori 

hisi evili deed:i toi realizei thati hei hadi againsti himi righti asi welli asi might.i Unless,i thei 

communityi believesi thesei conditionsi arei attainedi iti isi unsatisfiedi andi thei objecti ofi 

punishmenti isi noti fullyi realized. 

2.2i PURPOSEi OFi PUNISHMENT: 
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Ini primitivei times,i crimesi werei mainlyi attributedi toi thei influencei ofi evili spirits,i andi 

thei majori purposeofi punishmenti wasi toi placatei thei gods.i Later,i ini thei evolutioni ofi 

punishmenti morei stressi wasi laidi oni sociali revenge,i becausei crimei wasi consideredi ai 

wilfuli acti ofi ai freei morali agent.i Society,i outragedi ati ani acti ofi voluntaryi perversity,i 

indignantlyi retaliated.i Thus,i wei startedi punishingi primarilyi fori vengeancei ori toi deteri ori 

ini thei interesti ofi ai justi balancesi ofi accountsi betweeni ―deliberate‖i evili doeri oni thei onei 

handi andi ani injuredi andi enragedi societyi oni thei other. 

Accordingi toi Gouldner,i membersi ofi thei societyi identifyi themselvesi withi thei victim.i 

Hence,i thei urgei toi punishi thei offender.Takei rapei asi ani illustration.i Since,i thei victimsi 

ofi rapei arei females,i wei mighti hypothesisei thati womeni wouldi expressi greateri 

punitivenessi towardsi thei rapisti thani men,i andi thati degreesi ofi hostilityi wouldi correspondi 

toi reali ori imaginaryi exposurei toi rape.i Thus,i youngi girlsi mighti expressi more 

i  

punitivenessi towardsi rapistsi thani homelyi women.i Amongi males,i wei cani predicti thati 

greateri punitivenessi wouldi bei expressedi byi thosei withi morei reasoni toi identifyi withi thei 

victims.i Thus,i malesi havingi sistersi ori daughtersi ini thei latei teensi ori earlyi twentiesi 

mighti expressi morei punitivenessi towardsi rapistsi thani malesi lackingi vulnerablei hostagesi 

toi fortune.i Thisi notioni ini ai broaderi perspectivei isi welli expressedi byi Siri James 

F.i Stephen.i Accordingi toi himi thei purposei ofi punishmenti isi toi gratifyi thei desirei fori 

vengeancei byi makingi thei criminali payi withi hisi body.i Toi quotei himi ―Thei criminali lawi 

standsi toi passioni ofi revengei ini muchi thei samei relationi asi marriagei toi thei sexuali 

appetite.‖i Punishmenti gratifiesi thei feelingi ofi pleasurei experiencedi byi individualsi ati thei 

thoughti thati thei criminali hasi beeni broughti toi justice.i Thati desirei oughti toi bei satisfiedi 

byi inflictingi punishmenti ini orderi toi avoidi thei dangeri ofi privatei vengeance.i Iti isi plaini 

thati howeveri futilei iti mayi be,i sociali revengei isi thei onlyi honest,i straighti forwardi andi 

logicali justificationi fori punishingi thei criminals.i Toi carryi outi thisi purposei wei needi ani 

authority.i Ai criminali hasi ai righti toi bei punished.i Becausei hei isi treatedi asi ai morali 

agenti -i ai personi whoi choosesi betweeni righti andi wrong-i hei isi capablei ofi choice. 

Ini thei wordsi ofi Jeremyi Taylori ―Ai herdi ofi wolvesi isi quiteri andi morei ati onei thani 

manyi men,i unlessi alli havei onei reasoni ini themi ori havei onei poweri overi them.‖i Hobbesi 

says,i ―Withouti ai commoni poweri toi keepi themi alli ini awe,i iti isi noti possiblei fori 
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individualsi toi livei ini society.i Withouti iti justicei isi uncheckedi andi triumphanti andi thei 

lifei ofi thei peoplei isi solitary,i poor,i nasty,i brutishi andi short.‖ 

Accordingi toi Jacksoni Tobyi punishingi thei criminalsi isi necessaryi a)i fori preventingi crime 

b)i fori sustainingi thei moralei ofi conformistsi andi c)i fori rehabilitationi ofi offenders.
2
 

(a) PUNISHMENTi ASi Ai MEANSi OFi CRIMEi PREVENTION: 

Thosei whoi havei introjectedi thei morali normsi ofi thei societyi cannoti commiti crimesi 

becausei theiri selfi determinedi concepti willi noti permiti themi toi doi so.i Onlyi unsocialisedi 

(andi thereforei amoral)i individuali fiti thei modeli ofi classicali criminologyi andi isi deterredi 

fromi expressingi devianti impulsesi byi ai nicei calculationi ofi pleasuresi andi punishments.i 

Otheri thingsi beingi equal,i thei anticipationi ofi punishmenti wouldi seemi toi havei morei 

deterrenti valuei fori inadequatelyi socialisedi membersi ofi thei group.i Accordingi toi 

Durkheimi minutei gradationi ini punishmenti wouldi noti bei necessaryi ifi punishmentsi werei 

simplyi ai meansi ofi deterringi thei potentiali offender.i Eventhoughi punishmenti isi uncertain,i 

especiallyi underi contemporaryi urbani conditionsi thei possibilityi ofi punishmenti keepsi 

somei conformistsi law-abiding.
3
 

(b) PUNISHMENTi ASi Ai MEANSi OFi SUSTAININGi THEi MORALEi OFi 

CONFORMIST: 

Durkheimi talksi abouti punishmenti asi ai meansi ofi repairingi ―thei woundsi madei uponi 

collectivei sentiments‖.i Accordingi toi him,i thei punishmenti ofi offendersi promotesi thei 

solidarityi ofi conformists.i Wheni thei conformisti seesi othersi defyi rulesi withouti untowardi 

consequences,i hei needsi somei reassurancei thati hisi sacrificesi (beingi ai lawi abidingi 

citizen)i werei madei ini goodi cause.i Ifi ―thei goodi diei youngi andi thei wickedi flourishi asi 

thei greeni bayi tree‖,i thei morali scruplesi whichi enablei conformistsi toi restraini theiri owni 

devianti inclinationsi lacki sociali validation.i Hei feelsi hisi sacrificesi arei noti worthwhile.i Hei 

unconsciouslyi wishesi toi violatei thei rules. 

(c) PUNISHMENTi ASi MEANSi OFi REFORMINGi THEi OFFENDER: 

Now,i thei trendi isi towardsi treatmenti ofi thei offenders.i Criminologistsi alli overi thei worldi 

professi thati criminalsi arei asi goodi ori ratheri asi badi asi patients,i andi theyi needi toi bei 

treated,i noti punished.i Iti wouldi bei ani errori toi supposei thati punishmenti isi invariablyi 
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experiencedi asi painfuli byi thei criminali whereasi treatmenti isi alwaysi experiencedi asi 

pleasanti byi thei psycho-pathologicali offender.i Oni thisi assumption,i punishmenti mayi bei ai 

necessaryi preliminaryi toi ai rehabilitationi programmei ini asi muchi thei samei wayi thati 

shocki treatmenti makesi certaini typesi ofi psychoticsi accessiblei toi psychotherapy.i Thosei 

offendersi whoi regardi punishmenti asi ai deservedi deprivationi resultingi fromi theiri owni 

misbehaviouri arei qualitativelyi differenti fromi offendersi whoi regardi punishmenti asi ai 

misfortunei bearingi noi relationshipi toi morality.i Thei formeri acceptsi punishmentasi 

legitimatei andi thei otheri bowsi beforei thei superiori force,i becausei hei hasi noi option. 

Immanueli Kant,i thei Germani philosopheri soundsi pessimistici wheni hei says:i ―Judiciali 

punishmenti cani neveri servei merelyi asi ai meansi toi furtheri anotheri good,i whetheri fori 

thei offenderi himselfi ori fori society,i buti musti alwaysi bei inflictedi oni himi fori thei solei 

reasoni thati hei hasi committedi ai crime.‖i Thei objecti ofi punishmenti musti bei toi substitutei 

justicei fori injustice.i Accordingi toi Paranjape,i thei principlei whichi underliesi thei doctrinei 

concerningi thei desirabilityi andi objectivenessi ofi punishmenti isi toi reducei thei incidencei 

ofi criminali behaviouri eitheri byi deterringi thei potentiali offendersi ori byi incapacitatingi 

andi preventingi themi fromi repeatingi thei offencei ori byi reformingi themi intoi lawi abidingi 

citizens.i Alli saidi andi donei wei doi noti yeti generallyi punishi ori treati ini thei sensei thati 

scientifici criminologyi wouldi imply,i namely,i ini orderi toi changei antisoicali attitudesi intoi 

sociali attitudes. 

2.3i THEORIESi OFi PUNISHMENT: 

Therei arei fivei theoriesi ofi punishment,i namely,i retributivei theory,i deterrenti theory,i 

preventivei theoryi andi reformativei theory.i Ofi alli thei fivei theoriesi retributivei theoryi isi 

thei firsti andi foremost.i Ai childi whoi fallsi down,i kicksi thei floori inadvertently.i Generally,i 

iti isi believedi toi bei ai formi ofi takingi revengei andi wouldi noti servei anyi penali purpose.i 

Deterrenti theoryi byi punishingi thei offendersi detersi thei wrongdoeri speciallyi andi detersi 

thei generali publici alsoi byi punishingi himi andi refrainsi themi fromi committingi ani acti 

whichi isi ani offence.i Preventivei theoryi incapacitatesi ani offenderi fromi repeatingi thei 

crime,i whilei reformativei theoryi servesi thei purposei ofi rehabilitationi ofi thei offender.i 

Modemi penologistsi doi noti believei ini purposelessi punishment.i Theyi believei thati ai 

criminali isi ai patienti andi hei bei treatedi withi humanity.i Alli thesei fouri theoriesi havei 

theiri owni meritsi andi demerits.i Theyi arei discussedi ati lengthi ini thisi chapter. 
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2.4i PUNISHMENT: 

Punishment,
4
i accordingi toi thei dictionary,i involvesi thei inflictioni ofi paini ori forfeiture,i iti 

isi thei inflictioni ofi ai penalty,i chastisementi ori castigationi byi thei judiciali armi ofi thei 

State.i Buti ifi thei solei purposei ofi punishmenti isi toi causei physicali paini toi thei wrong-

doer,i iti servesi littlei purpose.i However,i ifi punishmenti isi suchi asi makesi thei offenderi 

realizei thei gravityi ofi thei offencei committedi byi him,i andi toi repenti andi atonei fori iti 

thusi neutralizingi thei effecti ofi hisi wrongfuli act),i iti mayi bei saidi toi havei achievedi itsi 

desiredi effect
5
 

Ai personi isi saidi toi bei "punished"i wheni somei paini ori detrimenti isi inflictedi oni him.i 

Thisi mayi rangei fromi thei deathi penaltyi toi ai tokeni fine. 

Thus,i punishmenti involvesi thei inflictioni ofi paini ori forfeiture;i iti isi ai judiciali visitationi 

withi ai penalty,i chastisementi ori castigation.i Ini thisi booki entitledi "Criminali Behaviour",i 

Walieri Recklessi describesi punishmenti asi "thei redressi thati thei commonwealthi takesi 

againsti ani offendingi member."i Ini thei wordsi ofi Westermarck,i punishmenti isi "Suchi 

sufferingi asi isi inflictedi uponi thei offenderi ini ai definitei wayi by,i ori ini thei namei ofi thei 

societyi ofi whichi hei isi permanenti ori temporaryi member." 

Thei objectsi ofi punishment,i -i Thei needsi ofi criminali justicei arei consideredi toi bei five,i 

namely: 

A. Deterrent 

B. Preventive 

C. Reformative 

D. Retributive 

E. Compensation.i 12 

2.5i THEi DETELRRENTi THEORYi OFi PUNISHMENT: 

Punishmenti isi primarilyi deterrenti wheni itsi objecti isi toi showi thei futilityi ofi crime,i andi 

therebyi teachi ai lessoni toi others.i Deterrencei actsi oni thei motivesi ofi thei offenders,i 

whetheri actuali ori potential. 

Offencesi arei committed,i ini mosti cases,i asi ai resulti ofi ai conflicti betweeni thei socalledi 

interestsi ofi thei wrong-doeri andi thosei ofi societyi ati large.i Thei objecti ofi punishment,i 
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accordingi toi thisi theory,i isi toi showi that,i ini thei finali analysis,i crimei isi neveri profitablei 

toi thei offender,i andi asi Lockei observed,i toi makei crimei "ani ill-bargaini toi thei offender."i 

Byi makingi iti ani ill-bargaini toi thei offender,i thei worldi ati largei wouldi learni thati crimei 

isi ai costlyi wayi ofi achievingi ani end. 

Thei ideai behindi deterrenti punishmenti isi thati ofi preventingi crime,i byi thei inflictioni ofi 

ani exemplaryi sentencei oni thei offender.i Byi this,i thei Statei seeksi toi createi feari ini itsi 

members,i andi thusi deteri themi fromi committingi crimei throughi feari psychology.i Thei 

rigouri ofi penali disciplinei isi madei ai terrori andi ai warningi toi thei offenderi andi others. 

Accordingi toi thei exponentsi ofi thisi theory,i punishmenti isi meanti toi preventi thei personi 

concernedi andi otheri personsi fromi committing,i similari offences.i Thei advocatesi fori thei 

retentioni ofi capitali punishmenti relyi oni thisi theoryi ini supporti ofi theiri contention.i Theyi 

arguei thati capitali punishment,i byi itsi veryi nature,i cannoti havei eitheri ai reformativei 

valuei ori bei ai retributivei necessity.i Itsi onlyi value,i ifi ati all,i isi byi wayi ofi deterrence. 

However,i thei theoryi ofi deterrenti punishmenti failsi toi achievei itsi goal.i Ai hardenedi 

criminali becomesi accustomedi toi thei severityi ofi thei punishment,i andi deterrencei doesi 

noti alwaysi preventi himi fromi committingi ai crime.i Oni thei otheri hand,i iti alsoi failsi toi 

affecti ani ordinaryi criminal,i asi veryi often,i ai crimei isi committedi ini ai momenti ofi 

excitement.i Ifi thei crimei isi pre-mediated,i thei offenderi commitsi thei crime,i knowingi fullyi 

well,i thei consequencesi arisingi fromi hisi acti andi performsi thei acti becausei hei cannoti 

helpi buti doi it.
6
 

Ini ai casei decidedi byi thei Supremei Court,i Phuli Singhi Vsi Statei ofi Haryana,i (1980i Cri.i 

L.i J.i 8),i ai youngi philandereri agedi 22,i overpoweredi byi excessi sexi stress,i rapedi ai 

twenty-fouri yeari oldi girli nexti doori ini broadi day-light.i Thei Sessionsi Courti convictedi 

himi toi fouri years'i rigorousi imprisonment,i andi thei Highi Courti confirmedi thei sentencei 

ini appeal.i Wheni thei matteri wenti ini appeali toi thei Supremei Court,i thei sentencei wasi 

reducedi toi twoi years'i rigorousi imprisonment,i asi thei accusedi wasi noti ani habituali 

offender,i andi hadi noi viciousi antecedents.i Thei Supremei Courti observed:i "Thei 

incriminatingi companyi ofi lifersi andi othersi fori longi mayi bei counter-productive,i andi ini 
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thisi perspective,i wei blendi deterrencei withi correction,i andi reducei thei sentencei toi 

rigorousi imprisonmenti fori twoi years,"
7
 

2.6i THEi PREVENTIVEi THEORYi OFi PUNISHMENT: 

Ifi thei deterrenti theoryi triesi toi puti ani endi toi thei crimei byi causingi feari ofi thei 

punishmenti ini thei mindi ofi thei possiblei crime-doer,i thei preventivei theoryi aimsi ati 

preventingi crimei byi disablingi thei criminal,i fori example,i byi inflictingi thei deathi penaltyi 

oni thei criminal,i ori byi confiningi himi ini prison,i ori byi suspendingi hisi drivingi license,i asi 

thei casei mayi be. 

Thus,i thei extremei penalty,i thei deathi sentence,i ensuresi that,i oncei andi fori all,i thei 

offenderi willi bei preventedi fromi repeatingi thei heinousi act.i Ini thei past,i maimingi wasi 

consideredi ani effectivei methodi ofi preventingi thei wrong-doeri fromi committingi thei samei 

crimei ini thei future,i byi dismemberingi thei offendingi parti ofi thei body.i Thus,i ai thief'si 

handi wouldi bei cuti off,i ori ai sexuali off. 

Ini thei ultimatei analysis,i thei preventivei modei ofi punishmenti worksi ini threei ways,i viz- 

a) byi inspiringi alli prospectivei wrong-doersi withi thei feari ofi punishment; 

b) byi disablingi thei wrong-doeri fromi immediatelyi committingi anyi crime;i and 

c) byi transformingi thei offender,i byi ai processi ofi reformationi andi reeducation,i soi 

thati hei couldi noti commiti crimei again. 

Ini thisi connection,i thei followingi extracti fromi Rulei 58i ofi thei Internationali Standardi 

Minimumi Rulesi isi illuminative: 

"Thei purposei andi justificationi ofi ai sentencei ofi imprisonmenti ori ai similari measurei 

derivativei ofi libertyi isi ultimatelyi toi protecti societyi againsti crime.i Thisi endi cani onlyi bei 

achievedi ifi thei periodi ofi imprisonmenti isi usedi toi ensure,i soi fari asi possible,i thati uponi 

hisi returni toi society,i thei offenderi isi noti onlyi willing,i buti alsoi able,i toi leadi ai lawi –

abidingi andi self-supportingi life." 

 THEi RELATIONi BETWEENi DETERRENTi ANDi PREVENTIVEi THEORIESi OFi 

PUNISHMENT: 

Ani importanti differencei betweeni thei deterrenti andi thei preventivei theoriesi ofi punishmenti 

deservesi toi bei carefullyi noted.i Thei deterrenti theoryi aimsi ati givingi ai warningi toi 

                                                           
7
i https://shodhganga.inflibnet.ac.ini Crimei andi theoriesi ofi punishment 



CAPITALi PUNISHMENTi INi INDIA 

Schooli ofi Legali Studies,i BBDUi   23 

 

societyi ati largei thati crimei doesi noti pay,i whereasi thei preventivei theoryi aimsi ati 

disablingi thei criminali fromi doingi furtheri harm. 

Asi mentionedi above,i thei purposei ofi thei deterrenti theoryi isi toi seti ai lessoni untoi othersi 

andi showi thati crimei doesi noti pay.i Thisi theoryi ofi punishmenti seeksi toi showi toi thei 

offender,i andi thei resti ofi thei world,i thati ultimatelyi punishmenti willi bei inflictedi oni thei 

criminal,i andi therefore,i crimesi arei toi bei shunned.i Buti underi thei preventivei theoryi ofi 

punishment,i thei maini objecti ofi thei punishmenti isi toi disablei thei wrong-doeri himselfi 

fromi repeatingi thei crime.i Thisi theoryi doesi noti acti soi muchi oni thei motivei ofi thei 

wrong-i doer,i buti iti disablesi hisi physicali poweri toi commiti thei offence. 

THEi REFORMATIVEi THEORYi OFi PUNISHMENT: 

Accordingi toi thei reformativei theory,i ai crimei isi committedi asi ai resulti ofi thei conflicti 

Betweeni thei characteri andi thei motivei ofi thei criminal.i Onei mayi commiti ai crimei eitheri 

becausei thei temptationi ofi thei motivei isi strongeri ori becausei thei restrainti imposedi byi 

characteri isi weaker.i Thei deterrenti theory,i byi showingi thati crimei neveri pays,i seeksi toi 

acti oni thei motivei ofi thei person,i whilei thei reformativei theoryi aimsi ati strengtheningi thei 

characteri ofi thei main,i soi thati hei mayi noti becomei ani easyi victimi toi hisi owni 

temptation.i Thisi theoryi wouldi consideri punishmenti toi bei curativei ori toi performi thei 

functioni ofi ai medicine.i Accordingi toi thisi theory,i crimei isi likei ai disease.i Thisi theoryi 

maintainsi thati "youi cannoti curei byi killing". 

Thei exponentsi ofi thei reformativei theoryi believei thati ai wrong-doersi stayi ini prisoni 

shouldi servei toi re-educatei himi andi toi re-shapei hisi personalityi ini ai newi mould.i Theyi 

believei thati thoughi punishmenti mayi bei severe,i iti shouldi neveri bei degrading.i Toi thei 

followersi ofi thisi theory,i execution,i solitaryi confinementi andi maimingi arei relicsi ofi thei 

pasti andi enemiesi ofi reformation.i Thus,i thei ultimatei aimi ofi thei reformistsi isi toi tryi toi 

bringi abouti ai changei ini thei personalityi andi characteri ofi thei offender,i soi asi toi makei 

himi ai usefuli memberi ofi society. 

Thei reformistsi arguei thati ifi criminalsi arei toi bei senti toi prisoni ini orderi toi bei 

transformedi intoi law-abidingi citizens,i prisonsi musti bei turnedi intoi comfortable,i dwellingi 

houses.i Thisi argumenti is,i however,i limitedi ini itsi application,i andi iti musti bei 

rememberedi thati ini ai countryi likei India,i wherei millionsi livei belowi thei povertyi line,i iti 

mayi eveni acti asi ani encouragementi toi thei commissioni ofi crimes. 
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Lamentingi oni thei conditionsi prevailingi ini jailsi ini India,i Justicei Krishnai lyeri opensi hisi 

judgmenti ini Rakeshi Kaushiki Vsi Superintendent,i Centrali Jaili (1980i Supp.i S.C.C.i 183)i 

withi thei followingi poignanti questioni : 

"Isi ai prisoni termi ini Tihari Jaili ai post-graduatei coursei ini crimei ?" 

 

 

i  

Ini Sunili Batrai (II)i V.i Delhii Administrationi (1980i 3i S.C.C.i 488),i thei Supremei Courti 

regardedi ai simplei letteri fromi ai co-prisoneri asi sufficienti toi invokei proceedingsi byi wayi 

ofi habeasi corpus.i Thei judgmenti dealsi ati lengthi withi thei shockingi conditionsi prevailingi 

ini Indiani prisonsi andi suggestsi ai seriesi ofi prisoni reforms.i Lamentingi oni thei atrocitiesi 

prevailingi ini Delhi'si Tihari Jail,i Justicei Krishnai lyer,i ini thei coursei ofi hisi learnedi 

judgment,i observesi ai follows.14 

"Thei rulei ofi lawi meetsi withi itsi Waterlooi wheni thei State'si minionsi becomei law-

breakers,i andi soi thei Courti asi ai sentineli ofi justicei andi thei voicei ofi thei Constitution,i 

runsi downi thei violatorsi withi itsi writ,i andi servesi compliancei withi humani rightsi eveni 

behindi ironi barsi andi byi prisoni wardens." 

Truei iti is,i thati thei reformativei elementi hadi longi beeni neglectedi ini thei past.i However,i 

thei presenti tendencyi toi layi heavyi stressi oni thisi aspecti seemsi toi bei onlyi ai reactioni 

againsti thei olderi tendencyi toi neglecti iti altogether,i andi hasi therefore,i thei dangeri ofi 

leaningi toi thei otheri extreme.i Whereasi reformationi isi ani importanti elementi ofi 

punishment,i iti cannoti bei made,i thei solei endi ini itself.i Iti musti noti bei overlooked,i buti 

ati thei samei time,i iti musti noti bei allowedi toi assumei unduei importance.i Ini thei casei ofi 

youngi offendersi andi firsti offenders,i thei chancesi ofi long-lastingi reformationi arei greateri 

thani ini thei casei ofi habituali offenders.i Again,i somei crimes,i suchi asi sexuali offences,i arei 

morei amenablei toi reformativei treatmenti thani others.i Further,i reformativei treatmenti isi 

morei likelyi toi succeedi ini educatedi andi orderlyi societiesi thani ini turbulenti ori under-i 

developedi communities 

 THEi RELATIONi BETWEENi THEi DETRRENTi THEORYi ANDi THEi 

REFORMATIVEi THEORY: 
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Thoughi thei deterrenti andi thei reformativei theoriesi coincidei toi somei extent,i therei isi alsoi 

somei elementi ofi conflicti betweeni thei two.i Thei deterrenti theoryi wouldi imposei thei 

punishmenti ofi imprisonment,i fine,i ori eveni whippingi andi death-penalty,i buti accordingi toi 

thei formativei theory,i alli modesi ofi punishmenti otheri thani imprisonmenti arei barbaric.i 

Imprisonmenti andi probationi arei thei onlyi instrumentsi availablei fori thei purposei ofi ai 

purelyi reformativei system. 

Thei nexti questioni toi bei answered,i ini viewi ofi thisi conflicti betweeni thei deterrenti andi 

reformativei theoriesi ofi punishment,i isi whetheri iti isi possiblei toi havei ai penali systemi 

havingi thei reformativei elementi asi thei solei standardi ofi punishment.i Salmond,i ini hisi 

treatisei oni Jurisprudence,i pointsi outi thati therei arei ini thei world,i meni whoi arei incurablyi 

bad.i Withi them,i crimei isi noti soi muchi ofi ai badi habiti asi ani ineradicablei instinct.i Thei 

reformativei theoryi mighti bei quitei helplessi ini thei casei ofi suchi persons.i Therefore, 

 

14i https://shodhganga.inflibnet.ac.ini Crimei andi theoriesi ofi punishment 

 

i  

accordingi toi him,i thei perfecti systemi ofi criminali justicei isi basedi neitheri thei 

reformative,i nori thei deterrenti principlei exclusively,i buti isi thei resulti ofi ai compromisei 

betweeni them.i Ini thisi compromise,i iti isi thei deterrenti principlei whichi wieldsi thei 

predominanti influence. 

Salmondi furtheri addsi thati thei present-dayi acceptancei ofi thei reformativei theoryi is,i ini ai 

largei measure,i ai reactioni toi thei conservativei approachi toi thei questioni ofi punishment.i 

Thei extremei inclinationi towardsi thei reformativei theoryi mayi bei asi dangerousi asi thei 

completei acceptancei ofi thei oldi codei ofi punishment.i Iti isi truei thati ini thei oldeni days,i 

tooi muchi attentioni wasi paidi toi thei crime,i andi veryi littlei toi thei criminal.i Iti isi alsoi 

truei thati criminalsi arei noti generallyi ordinaryi humani beings.i Theyi arei ofteni mentallyi 

diseasedi abnormali humani beings;i but,i ifi alli murderersi arei consideredi asi innocenti andi 

giveni ai lenienti treatment,i isi iti noti possiblei thati eveni ordinaryi sanei peoplei mighti bei 

temptedi toi commiti thati crime,i ini viewi ofi thei lenienti attitudei ofi lawi towardsi crime?i 

Thus,i ini coursei ofi time,i thisi theoryi wouldi crumblei down.i Thei theoryi mayi bei effectivei 
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ini thei casei ofi veryi youngi andi thei completelyi insanei offenders,i buti ini otheri cases,i 

somei deterrenti elementi ini thei punishmenti musti bei present. 

 THEi RELTRIBUTIVEi THEORYi OFi PUNISHMENT: 

Whilei discussingi thei historyi ofi thei administrationi ofi justice,i iti wasi seeni thati 

punishmenti byi thei Statei isi ai substitutei fori privatei vengeance.i Ini alli healthyi 

communities,i anyi crimei ori injusticei stirsi upi thei retributivei indignationi ofi thei peoplei ati 

large.i Retributioni basicallyi meansi thati thei wrongdoeri paysi fori hisi wrongdoing,i sincei ai 

personi whoi isi wrongedi wouldi likei toi avengei himself,i thei Statei considersi iti necessaryi 

toi inflicti somei paini ori injuryi oni thei wrongdoeri ini orderi toi otherwisei preventi privatei 

vengeance. 

Whereasi otheri theoriesi regardi punishmenti asi ai meansi toi somei otheri endi thei retributivei 

theoryi looksi oni iti asi ani endi ini itself.i Iti regardsi iti asi perfectlyi legitimatei thati evili 

shouldi bei returnedi fori evil,i andi thati ai mani shouldi bei dealti withi thei manneri ini whichi 

hei dealsi withi others.i Ani eyei fori ani eyei andi ai toothi fori ai toothi isi deemedi toi bei thei 

rulei ofi naturali justice. 

Thoughi thei systemi ofi privatei revengei hasi beeni suppressed,i thei instinctsi andi emotionsi 

thati layi ati thei rooti ofi thesei feelingsi arei yeti presenti ini humani nature.i Therefore,i 

accordingi toi thisi theory,i thei morali satisfactioni thati societyi obtaini fromi punishmenti 

cannoti bei ignored.i Oni thei otheri hand,i ifi thei criminali isi treatedi veryi leniently,i ori eveni 

ini thei midsti ofi luxury,i asi thei reformativei theoryi wouldi havei it.i (andi asi actuallyi 

happensi ini somei prisonsi ofi thei world,i whichi arei equippedi withi airconditioning,i privatei 

toilets,i TVi setsi etc.),i thei spiriti ofi vengeancei wouldi noti bei satisfied,i andi iti mighti findi 

itsi wayi throughi privatei vengeance.i Therefore,i punishment,i insteadi ofi preventingi ai 

crime,i mighti indirectlyi promotei it. 

 

i  

Unfortunately,i thei retributivei theoryi ignoresi thei causesi ofi thei crime,i andi iti doesi noti 

strikei ati thei removali ofi thei causes.i Ai merei morali indignationi cani hardlyi preventi 

crime.i Iti isi quitei possiblei thati thei criminali isi asi muchi ai victimi ofi circumstancesi asi 

thei victimi himselfi mighti havei been. 
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Iti isi alsoi unfortunatei thati thisi theoryi overlooksi thei facti thati twoi wrongsi doi noti reallyi 

makei ai right.i Thei theoryi alsoi seemsi toi ignorei thati ifi vengeancei isi thei spiriti ofi 

punishment,i violencei willi bei ai wayi ofi prisoni life. 

 RETRIBUTIONi ASi EXPIATION: 

Therei isi yeti anotheri interpretationi ofi thei retributivei theory,i whichi considersi punishmenti 

asi ai formi ofi expiation.i Toi sufferi punishmenti isi toi payi ai debti duei toi thei lawi thati hasi 

beeni violated.i Asi peri thisi formula,i guilti plusi punishmenti isi equali toi innocence.i 

Accordingi toi thisi viewi ofi thei retributivei theory,i thei penaltyi isi ai debti whichi thei 

offenderi owesi toi hisi victim,i andi wheni thei punishmenti hasi beeni endured,i thei debti isi 

paid,i andi thei legali bondi forgedi byi thei crimei isi dissolved. 

Therefore,i thei objecti ofi truei punishmenti musti bei toi substitutei justicei fori injustice,i toi 

compeli thei wrong-doeri toi restorei toi thei injuredi personi thati whichi isi hisi own,i andi byi 

suchi restorationi andi repentance,i thei spiriti ofi vengeancei ofi thei victimi isi toi bei satisfied. 

 

THEi COMPENSATIONi THEORYi OFi PUNISHMENT: 

Accordingi toi thisi theory,i thei objecti ofi punishmenti musti noti bei merelyi toi preventi 

furtheri crimes,i buti alsoi toi compensatei thei victimi ofi thei crime.i Thisi theoryi furtheri 

believesi thati thei main-springi ofi criminalityi isi greati andi ifi thei offenderi isi madei toi 

returni thei ill-gotteni benefitsi ofi thei crime,i thei springi ofi criminalityi wouldi bei driedi up. 

Thoughi therei isi considerablei truthi isi thisi theory,i iti musti bei pointedi outi thati thisi 

theoryi tendsi toi over-simplyi thei motivesi ofi ai crime.i Thei motivei ofi ai crimei isi noti 

alwaysi economic.i Offencesi againsti thei state,i againsti justice,i against-religion,i againsti 

marriage,i andi eveni againsti persons,i mayi noti alwaysi bei actuatedi byi economici motives.i 

Therei mayi bei otheri complicatedi motivesi involved.i Ini suchi cases,i thei theoryi ofi 

compensationi mayi bei neitheri workablei nori effective.i Quitei often,i eveni ini thei casei ofi 

offencesi actuatedi byi suchi motives,i thei economici conditioni ofi thei offenderi mayi bei suchi 

thati compensationi mayi noti bei available.i Therefore,i thisi theoryi cani ati best,i playi ai 

subordinatei rolei ini thei framingi ofi ai Penali Code. 

Byi wayi ofi conclusion,i iti mayi bei saidi thati thei administrationi ofi criminali justicei cannoti 

havei anyi ofi thei abovei purposesi asi thei singlei ori solei standardi ofi punishment.i Ai 
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perfecti penali codei musti bei ai judiciousi combinationi ofi thesei variousi purposesi ofi 

punishment. 

Noi theoryi ofi punishmenti isi ai completei answeri byi itself.i Alli thei abovei theoriesi ofi 

punishmenti arei noti mutuallyi exclusive. 

Ifi thei retributivei theoryi isi meanti purei vengeance,i iti cannoti bei accepted.i However,i iti 

doesi noti meani that.i Ini itsi truei sense,i iti involvesi thei workingi ofi Nemesis.i Thei reali 

ideai behindi retributioni isi toi makei thei offenderi realize-byi ai processi ofi reformativei 

detention-i thei heinousnessi ofi hisi crime,i thusi preventingi himi andi deterringi othersi ati thei 

samei time. 

Asi observedi byi justicei Krishnai lyeri ini Rakeshi Kaushiki Vsi Superintendent,i Centrali Jaili 

(referredi toi above)- 

"Thei fundamentali facti ofi prisoni reforms-comesi fromi ouri constitutionali recognitioni thati 

everyi prisoneri isi ai person,i andi suchi personi holdi thei humani potentiali which,i ifi 

unfolded,i makesi ai roberi ai Valmiki,i andi ai sinneri ai saint." 

Asi statedi ini ai Britishi Government'si Whitei Paperi entitledi "Peoplei ini Prison,"- 

"Ai societyi thati believesi ini thei worthi ofi individuali beingsi cani havei thei qualityi ofi itsi 

beliefi judged,i ati leasti ini part,i byi thei qualityi ofi itsi prisoni andi probationi servicesi andi 

ofi thei resourcesi madei availablei toi them."i Ini thei wordsi ofi Dr.i Sethna,i thei theoriesi ofi 

retribution,i reformation,i determenti andi preventioni goi hand-in-hand,i andi existi fori thei 

preservationi ofi thei morali order,i thei protectioni ofi societyi andi thei rehabilitationi ofi thei 

offenderi himself.15 

 FUTUREi OFi THEi PUNISHMENT: 

Punishmenti musti bei just.i Iti musti bei directedi toi thei goodi ofi thei society.i Ai punishmenti 

whichi prejudicesi ratheri thani promotesi thei goodi orderi ofi societyi isi plainlyi noti just,i noi 

matteri howi guiltyi thei offenderi mayi be,i howi welli foundedi thei authorityi whichi imposedi 

thei punishmenti mayi be. 

Punishmenti oughti toi bei medicinali ratheri thani retribuitive.i Ini hisi disclosurei toi thei 

Catholici Juristsi ofi Italyi ini Decemberi 1954i Popei Piusi XIIi statedi thati thei limctioni ofi 

punishmenti isi ―thei redeemingi ofi thei criminali throughi repentance‖i andi thusi seemedi toi 

seti thei reformationi ofi thei offenderi asi thei primaryi endi ofi penali sanction.Therei isi ai 

generali beliefi thati hasi persistedi sincei thei latei eighteenthi centuryi thati punishmenti musti 
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havei ani aim.i Retributivistsi punishi becausei thei criminali isi guilty.i Accordingi toi themi thei 

crimei itselfi justifiesi thei punishmenti andi punishmenti hasi noi otheri purposei thani toi bei 

imposedi asi ai legali consequencei ofi thei guilt. 

Punishmenti isi categoricallyi imperative,i thei guiltyi criminali musti bei punished,i buti morali 

orderi demandsi thati thei punishmenti shouldi bei proportionatei toi thei gravityi ofi thei 

offence.148i Utilitariansi wouldi punishi becausei theyi seeki toi preventi crimei by 

 

15i https://shodhganga.inflibnet.ac.ini Crimei andi theoriesi ofi punishment 

 

i  

intimidation,i incapacitationi ori reformationi ofi thei criminali andi byi presentingi hisi fatei toi 

thei generali publici soi thati thei likei mindedi mayi seei whati thei consequencesi ofi ai 

criminali acti willi be.i However,i historyi hasi shown,i criticsi contend,i thati punishmenti hasi 

neveri reducedi crimei toi anyi markedi degree.i Toi maintaini thati punishmenti isi imposedi ini 

orderi toi preventi crimei isi toi offeri ani answeri toi thei questioni ofi thei aimi ofi penali 

legislation.i Toi sayi thati punishmenti isi imposedi becausei thei criminali hasi incurredi guilti 

isi toi offeri ani answeri toi thei questioni ofi thei justificationi fori imposingi penalties. 

Toi conclude,i punishmenti isi thei properi immediatei consequencei ofi thei criminali act,i ai 

stagei ini thei criminali justicei system.i Iti shouldi bei administeredi ini suchi ai wayi thati thei 

criminalsi reconciliationi toi thei communityi isi noti impeded.i Perhaps,i ini future,i ini 

imposingi thei punishments,i authoritiesi wouldi takei thisi pointi intoi consideration.i Ouri 

probationi laws,i parolei system,i openi prisonsi etc.,i aimedi ati thisi goali only. 

ARGUMENTSi FORi RETENTIONi ANDi ABOLITIONi OFi CAPITALi 

PUNISHMENT: 

Somei peoplei advocatei abolitioni ofi Capitali Punishment,16i whilei somei stronglyi opposei 

thei abolitioni ofi Capitali Punishment.i Thosei whoi objecti thei abolitioni andi propagatei ini 

favouri ofi retentioni arei calledi retentionists,i andi whoi advocatei thei abolitioni ofi Capitali 

Punishmenti arei knowni asi abolitionists.i Thei specialistsi ofi sociali sciences,i criminologists,i 

sociologists,i penologists,i psychiatrists,i doctorsi andi writersi oni sociali sciencesi andi 

criminologyi are,i ini theiri greati numberi abolitionists.i Thei supportersi ofi Capitali 

Punishment,i aparti fromi ai numberi ofi politicali figuresi andi personsi holdingi highi publici 
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office,i arei generallyi juristsi withi ai traditionali trainingi andi judges.i Lawi enforcementi andi 

prosecutoriali groupsi tendi toi bei stronglyi supportivei ofi Capitali Punishment. 

Therei arei threei aspectsi toi thei questioni ofi Capitali Punishment:i firsti thei moral-i 

humanitarian,i religious;i secondly,i thei populari thei views,i thei prejudicesi andi superstitionsi 

ofi ai commoni mani ini thei street;i andi lastly,i thei scientifici viz.,i penological,i psychiatric,i 

sociological,i ini short,i thei accumulatedi knowledgei andi experiencei ofi variousi brands. 

However,i thei controversyi betweeni thei twoi groupsi isi asi oldi asi thei issuei ofi deathi 

penaltyi itself.i Thei debatei datesi backi toi Biblei ini thei Westerni worldi andi Mahabharatai 

ini thei East.i Ini thisi sectioni ani attempti isi madei toi presenti thei viewsi ofi bothi 

retentionistsi andi abolitionists. 

ARGUMENTSi FORi RETENTION: 

Ini primitivei societiesi andi eveni ini thei morei developedi societiesi whichi suceededi them,i 

fromi thei Greece-Romani civilizationi toi thei Middlei Agesi andi thei Renaissancei uptoi thei 

17thi century,i onei noticesi thei persistencei ofi thei ideai ofi talioni uneri thei formi ofi 

individuali ori tribali vengeance.i Wheni therespecti fori lifei begani toi bei widelyi admittedi 

onei triedi toi showi thati thei deathi ofi thei criminali wasi complementi ini suchi ai wayi thati iti 

couldi bei saidi toi bei bothi justi andi necessary. 

(a) CAPITALi PUNISHMENTi HASi RELIGIOUSi SANCTION: 

Fromi thei religiousi pointi ofi view,i thei deathi penaltyi isi ini largei measurei controversial.i Iti 

isi assertedi byi Catholici authorsi likei Ermeckei andi Protestanti writersi likei Gloegei thati thei 

murdereri hasi forfeitedi hisi lifei underi thei divinei orderi asi iti isi revealedi ini thei scriptures;i 

ini consequence,i thei State,i ini carryingi thei deathi penalty,i isi onlyi doingi somethingi whichi 

ini anyi eventi hasi beeni preordained.i Thei deathi penalty,i moreoveri servesi thei balancei outi 

thei disturbancei toi thei morali order. 

Ani incidenti oni pari withi thisi argumenti isi foundi ini Mahabharata.i Justifyingi thei retentioni 

ofi deathi penaltyi Kingi Dyumatsenai observedi thati ifi thei offendersi werei lenientlyi leti off,i 

crimesi werei boundi toi multiplyi andi thtai theyi thereforei pleadi thati thei truei ahimsai layi 

ini thei executioni ofi unworthyi persons.i Hei furtheri arguedi thati thei distinctioni betweeni 

virtuei andi vicei musti noti disappeari andi thei evili elementi musti bei removedi fromi thei 

society.17 
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Ai killeri musti bei killed,i thoughi noti ini thei samei crueli wayi asi hei hadi dealti withi thei 

victim.i Iti isi lawi ofi nature,i aridi thei Godsi too.i Thei Bhagvadgitai reckonsi iti asi ai sacredi 

dutyi fori whichi thei Godi himselfi comesi downi toi earth.i Ai judgei hangingi thei offenderi 

andi thei Statei executingi himi arei exactlyi ini thei samei positioni asi thei surgeoni whoi 

straightawayi removesi thei offensivei limbi ofi hisi bodyi toi savei hisi life.i Iti isi ai dutyi 

whichi bothi owei toi thei societyi asi Brahmagnanii Vishwamitrai hadi emphasisedi wheni 

Ramai wasi facei toi facei withi Tataka. 

(b) CAPITALi PUNISHMENTi MARKSi THEi REPROBATIONi OFi SOCIETY: 

Capitali punishmenti marksi thei society‘si detestationi andi abhorrence.i Capitali Punishmenti 

marksthei detestationi andi abhorrencei ofi thei takingi ofi lifei andi itsi revulsioni againsti thei 

crimei ofi crimes.i Iti isi supportedi noti becausei ofi ai desirei fori vengeance,i buti ratheri asi 

thei society‘si reprobationi toi thei gravei crimei ofi murder. 

(c) RETRIBUTIONi SATISFIESi THEi PUBLICi CONSCIENCE: 

Alli retributionistsi wouldi agreei thati ifi anybodyi deservesi deathi sentencei fori hisi crimei iti 

isi thekilleri fori hire.158i Thei criminali shouldi diei becausei hei hasi committedi ai terriblei 

crime,i andi thati onlyi hisi deathi willi satisfyi thei publici andi keepi iti fromi takingi thei lawi 

intoi itsi owni hands. 

(d) CAPITALi PUNISHMENTi ISi DETERRENT: 

Noi otheri punishmenti detersi meni soi effectuallyi fromi committingi crimesi asi thei 

punishmenti ofi death.i True,i iti cannoti bei provedi byi evidence.i Iti isi ai conclusioni thati 

musti bei drawni fromi thei generali impressioni onei gainsi fromi experience,i fromi lookingi 

aroundi thei world,i fromi seeingi howi thingsi arei donei andi howi peoplei feel.i Lordi Simoni 

expressedi hei hadi noi doubti thati Capitali Punishmenti preventedi morei murdersi toi ani 

extenti thati noi otheri punishmenti could.i Iti wasi noti ai matteri ofi statisticsi buti ofi thei 

judgmenti andi commonsensei ofi everyi individual.i Ini ai speechi ini thei Housei ofi Lordsi ini 

1948,i Lordi Jowitti saidi thati ―toi hisi mindi therei wasi onlyi onei possiblei justificationi ofi 

Capitali Punishmenti -i thati itsi potencyi asi ai deterrenti reducedi thei numberi ofi murders.i 

Hei belilevedi iti did:i hei couldi noti provei it:i iti musti bei matteri ofi impressioni andi one‘si 

owni personali opinion.i Lordi Bridemani basedi hisi beliefi ini thei deterrenti forcei ofi thei 

penaltyi ―morei oni whati Ii thinki isi myi knowledgei ofi humani naturei thani anythingi else,i 

andi Bishopi ofi Truroi thoughti thati oni thei valuei ofi thei deathi penaltyi asi ai deterrenti hisi 
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owni feelingsi werei ai sureri guidei thani anyi statisticsi fromi otheri countriesi andi hei wasi 

surei thati thei deathi penaltyi wouldi bei ai greati deterrenti toi himi ifi hei werei contemplatingi 

murder. 

Thei deathi penaltyi isi ai deterrenti toi premeditatedi murders.i Thei experiencei ofi lawi 

enforcementi officersi showi thati manyi offendersi doi noti carryi weaponsi becausei ofi theiri 

feari ofi deathi penalty.i Statisticali studiesi oni thei effectivenessi ofi thei deathi penaltyi havei 

beeni inconclusive,i andi arei ini anycase,i unimportant.i Thei publici viewsi Capiali Punishmenti 

asi bothi deterrenti andi denunciationi ofi thosei whoi havei committedi thei mosti terriblei 

crime. 

Retentionistsi furtheri arguei thati Capitali Punishmenti isi ai deterrent.i Takingi ai realistici 

view,i soi longi asi thei societyi doesi noti becomei morei refined,i deathi sentencei hasi toi bei 

retained.i Thei securityi ofi thei societyi andi thei securityi ofi thei individuali libertyi hasi toi bei 

bornei ini mind.i Capitali Punishmenti isi ai deterrenti becausei thei deterrenti forcei ofi Capitali 

Punishmenti affectsi thei consciousi thoughtsi ofi ani individual.i Mosti peoplei willi noti 

commiti ai crimei ifi theyi knowi theyi mayi bei executedi asi ai result:i thisisi ani outgrowthi ofi 

man‘si instincti fori self-preservation. 

(e) LIFEi SENTENCEi ISi NOTi ANi ALTERNATIVE: 

Abolitionistsi suggesti lifei imprisonmenti asi ani alternativei toi Capitali Punishment.i But,i 

Capitali Punishmenti isi lessi humani thani thei proposedi alternativei ofi lifei imprisonment.i Ifi 

lifei sentencei isi substitutedi fori deathi penalty,i ai mani whoi hasi committedi ai crimei fori 

whichi hei mayi bei sentencedi toi lifei imprisonmenti wouldi bei asi likelyi toi commiti otheri 

crimesi becausei hei wouldi knowi thati hei wasi alreadyi subjectedi toi thei maximumi penalty.i 

Thei lifersi mayi feeli thati theyi havei nothingi toi loose.i Somei retentionistsi arguei thati lifersi 

wouldi ofteni bei releasedi oni parolei andi commiti crimes.i Thus,i thei protectioni ofi thei 

societyi isi ati stake.i Keepingi thei murderers,i ini thei prisoni greatlyi complicatesi thei worki 

ofi prisoni administration.i Lifei sentencei isi noti ani alternative.i Iti isi inadequate,i becausei ofi 

thei practicei ofi earlyi release. 

(f) CAPITALi PUNISHMENTi ISi MOREi HUMANE: 

Capitali Punishmenti isi morei humanei andi painlessi thani lifei imprisonment.i Makingi ai 

personi toi spendi ini jaili throughouti thei remainingi parti ofi hisi lifei isi morei barbarous.i 

Capitali Punishmenti doesi noti prolongi thei agonyi ofi thei prisoneri asi imprisonmenti ofi lifei 
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does.i However,i ifi Capitali Punishmenti isi toi bei abolishedi thei lifei imprisonmenti shouldi 

bei implementedi strictly.i Stayingi behindi thei barsi alli alone,i awayi fromi thei familyi 

membersi tilli thei lifei endsi isi morei miserablei thani thei deathi penalty.18 

(g) STUDIESi OFi ABOLITIONISTSi AREi BIASED: 

Wheni Prof.i Sellini conductedi researchi ini twoi adjacenti statesi andi concludedi thati bothi 

thei statesi havei similari ratesi ofi crime,i Prof.i Haagi retortedi observingi that,i ―thei facti thati 

twoi states,i onei withi Capitali Punishmenti andi thei otheri without,i havei similari ratesi ofi 

crimesi doesi noti provei thati therei isi noi deterrenti effect.i Bothi thei studiesi arei basedi oni 

assumptions.i However,thisi lacki ofi evidencei fori deterrencei isi noti evidencei fori thei lacki 

ofi deterrence.i Iti meansi deterrencei hasi noti beeni demonstratedi satisfactorilyi -i noti thati 

non-deterrencei has.‖ 

Alli humani beingsi feari thei lossi ofi theiri lives,i eveni those,i whoi mayi bei sufferingi fromi 

majori mentali disturbances.i Thei instincti ofi self-preservationi isi fundamentali andi threati ofi 

death,i apprehendedi asi suchi musti havei ai powerfuli deterringi influencei oni thei voluntaryi 

directioni ofi humani activity.i Thei claimi thati thei deathi penaltyi itselfi decreedi fori thei 

commissioni ofi ai majori crime,i willi noti exercisei ai deterringi influencei oni thei greati 

majorityi ofi potentiali criminals,i contradictsi onei ofi thei fundamentali factsi ofi humani 

psychology. 

Threati ofi thei deathi penalty,i playsi ani importanti rolei ini formingi andi maintainingi law-i 

abidingi self-image.i Thei feari ofi deathi isi thei ultimatei deterrent.i Althoughi thei feari ofi 

longi termi incarcerationi isi alsoi ai deterrent,i therei isi ai margini ofi increasedi deterrencei 

presenti byi thei threati ofi deathi penalty.i Parkashi v.i Statei ofi Uttari Pradesh:i AIRi 1962i 

All.i 151.
8
 

(h) MISCARRIAGEi OFi JUSTICEi ISi RULEDi OUT: 

Thei dangeri ofi miscarriagei ofi justicei isi negligiblei underi ai well-orientedi administrationi 

ofi criminali law.i Mistakesi arei unlikely,i thei presencei ofi judgei ati thei triali andi impartiali 

reviewi uponi appeali providei adequatei protection.i Abolitionistsi showi onei ori twoi 

instances.i Ini thei lighti ofi thei existingi safeguardsi ofi appellatei reviewi andi thei possibilityi 

ofi commutation,i executingi thei innocenti isi unlikely.i However,i thei modemi judiciali 

systemi hasi becomei soi foolproofi thati thei chancesi ofi ani innocenti personi beingi hangedi 

                                                           
8
i Parkashi v.i Statei ofi Uttari Pradesh:i AIRi 1962i All.i 151. 
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arei extremelyi rare.i Supremei Courti andi Governmenti arei therei toi looki afteri suchi 

instances.i However,i onei ori twoi casesi doi noti makei history. 

(i) PRAIMACYi OFi SOCIALi DEFENCE: 

Iti isi thei suresti methodi ofi eliminatingi thei hopelessi elementsi fromi thei society.i Iti isi 

morei dangerousi toi thei societyi ifi iti supportsi ai criminali whosei releasei meansi ai 

perpetuali perili andi subsequenti contaminationi andi depredation.i Garofaloi saysi thei Capitali 

Punishmenti satisfiesi thei sensei ofi justicei andi protectioni andi relievesi thei societyi ofi thei 

perniciousi effecti ofi thosei whoi resolutelyi andi ceaselesslyi wasi uponi it.i Garafaloi goesi 

uptoi thei extenti ofi sayingi thati iti isi thei only.meansi byi whichi absolutei eliminationi ofi 

irreparablei ori typicali criminalsi cani bei eliminated.i Capitali Punishmenti isi noti onlyi ai 

threati toi thei offenders,i buti toi thosei personsi whoi arei yeti toi havei committedi murder.i Ifi 

thei offendersi arei noti punishedi severely,i criminalsi willi thinki thati theyi cani geti awayi 

withi murder.i Accordingi toi Stepheni hundredsi andi thousandsi abstaini fromi murder,i 

becausei theyi disregardi Capitali Punishmenti withi horror. 

Thei 35thi Lawi Commisioni ofi Indiai alsoi expressedi thei samei fear.i Ai particulari potenti 

weaponneededi fori dealingi withi thei dangerousi criminalsi andi individualsi noti onlyi fori 

protectingi thei humani lifei andi culturali valuesi buti eveni toi safeguardi certaini sociali 

propertyi whichi isi placedi underi thei protectioni ofi law.i Societyi musti bei protectedi fromi 

thei riski ofi ai secondi offence.20 

(j) ABOLITIONi OFi CAPITALi PUNISHMENTi ISi Ai RISKi TOi THEi OFFICERS: 

Murderersi afteri theyi camei outi ofi prison,i pursuei thei mani whoi goti themi convicted.i 

Likewisei therei arei numerousi casesi ofi prisoni inmatesi whoi havei killedi guardsi andi otheri 

inmates,i knowingi thati thei worsti punishmenti theyi couldi geti wouldi bei continuedi tenancyi 

ini thei samei institution.i Opponentsi ofi thei deathi penaltyi usuallyi resisti eveni lifei sentencei 

withouti parole,i andi thei deterrenti functioni ofi thati wouldi bei eveni lessi effectivei thani 

Capitali Punishment. 

(k) CAPITALi PUNISHMENTi ISi MOREi ECONOMICAL: 

Capitali Punishmenti isi lesti expensive.i Publici fundsi shalli bei saved.i Thei deathi penaltyi isi 

ofteni defendedi oni thei groundi thati iti isi lessi expensivei thani lifei imprisonment.i Thei peri 

capitali costi ofi imrprisonmenti isi abouti teni thousandi dollarsi peri year,i andi thei lifei termi 
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mayi amounti toi ani averagei ofi twentyi years,i makingi ai totali ofi twoi hundredi thousandi 

dollars. 

(l) CAPITALi PUNISHMENTi PREVENTSi MURDERS: 

Therei isi noi otheri suresti wayi toi preventi crimesi ofi violencei andi toi reducei thei numberi 

ofi professionali criminalsi thani implementationi ofi Capitali Punishment. 

(m) MANYi STATESi REINTRODUCEDi CAPITALi PUNISHMENT: 

Ini manyi countriesi capitali Punishmenti isi re-introduced.i Fori examplei Brazili hadi abolishedi 

Capitali Punishmenti ini thei yeari 1882i buti reintroducedi iti ini 1969.i Argentinai alsoi hadi 

abolishedi Capitali Punishmenti ini 1921i andi againi ini 1972i buti reintroducedi iti ini 1976. 

(n) PUBLICi OPINIONi ISi INi FAVOURi OFi RETENTION: 

Ini Unitedi Kingdomi publici opinioni wasi ini favouri ofi abolitioni ofi Capitali Punishment.i Ini 

Indiai majorityi ofi thei citizensi arei fori Capitali Punishment. 

(o) VICTIMS‘i FEELINGSi SHOULDi BEi GIVENi PREFERENCE: 

Knowingi thati thei lawi wouldi noti comei toi theiri rescue,i ori doesi noti respecti theiri 

feelings,i victimsi mayi takei lawi intoi theiri owni hands.i Executioni avoidsi populari 

reactions.i Thus,i wei cani avoidi lynching. 

(p) CAPITALi PUNISHMENTi SERVESi ATONEMENT: 

Capitali Punishmenti isi thei onlyi justi punishment,i thei onlyi onei capablei ofi effacingi ani 

unpardonablei crime. 

(q) RISKi TOi THEi INNOCENTS: 

Abolitioni meansi riskingi innocenti lives.i Wei musti weighi thei executioni ofi thei convictedi 

murdereri againsti thei lossi ofi hisi victimsi andi ofi thei possiblei victimsi ofi otheri potentiali 

murderers. 

 

ARGUMENTSi FORi ABOLITIONi OFi CAPITALi PUNISHMENT: 

(a) RELIGIOUS,i MORALi ANDi ETHICALi GROUNDS: 

Thei abolitionistsi pointi toi thei fifthi commandmenti ini supporti ofi theiri argument.i ‗Thoui 

shalli noti kill‖i andi toi Christ‘si appeali ini thei Sermoni oni thei Mount.i ―Doi good.toi thosei 

whoi hatei you.‖i Further,i therei isi thei casei ini thei Biblei ofi thei murdereri Cain,i whosei 

lifei wasi spared:i andi Churchi itselfi doesi noti providei fori thei deathi penaltyi oni itsi owni 

canonicali law. 
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Ini Mahabharatai also,i Satyaketu,i Dyumatsena‘si soni wasi againsti Capitali Punishment.i Hei 

protestedi againsti thei massi scalei executionsi orderedi byi hisi fatheri andi arguedi thati 

destructioni ofi humani lifei cani neveri bei justifiedi oni anyi ground. 

Thei sentimenti andi reasoningi againsti Capitali Punishmenti isi foundi ini Sukra,i accordingi toi 

whom,i thisi badi practicei violatesi thei vedici injunctioni againsti takingi anyi life,i andi shouldi 

bei replacedi byi imprisonmenti fori life,i ifi necessaryi andi naturali criminali shouldi bei 

transportedi toi ani islandi ori fetteredi andi madei toi repairi publici roads. 

Lifei isi ai preciousi gifti ofi God.i God,i whoi givesi thei life,i alonei hasi thei righti toi takei iti 

back.i Thisi righti shouldi noti bei executedi byi anyi agencyi includingi judiciary.i Takingi lifei 

ofi thei accusedi byi wayi ofi deathi sentencei deprivesi himi fromi salvationi (Nirvanai ori 

Moksha).i Thei souli ofi thei personi whoi diedi unnaturali deathi roamsi abovei unsatisfied. 

Thei Fatheri ofi thei Inidani Nationi Mahatamai Gandhii alsoi reiteratedi thei samei longi back.i 

―Godi alonei cani takei life.i Becausei Hei alonei givesi it.i Destructioni ofi humani lifei cani 

neveri bei ani virtuousi act.‖ 

(b) RIGHTi TOi LIFEi ANDi THEi STATE: 

Everyi individuali isi entitledi toi havei hisi rightsi andi eachi individuali hasi ai responsibilityi 

toi protecti thosei rightsi fori alli others.i Lifei isi ani universali humani right.i Toi puti offi suchi 

ai righti byi thei Statei diminishesi thei basici concepti ofi thei dignityi ofi thei individual,i andi 

thisi dignityi isi ani inalienablei right.i Whilei usingi thei deathi penaltyi ai Statei wasi noti onlyi 

exercisingi ai righti iti wasi noti entitledi toi possess,i buti alsoi wasi engagingi ini ai wari 

againsti ai citizen,i whosei destructioni iti believedi toi bei necessaryi andi useful.i Ai similari 

viewi wasi expressedi byi thei Frenchi Representativei ini Unitedi Nationsi Conferencei oni 

Humani Rights.i ―Thei Righti toi Lifei wasi thei righti ofi individuals.i Thei Statei conferredi noi 

right,i iti hadi ai dutyi toi protecti thei lifei ofi citizensi againsti anythingi whichi endangeri it.‖i 

Professori Conrodi remindsi thei dutyi ofi thei Statei ini hisi famousi debatei withi Professori 

Haag.i ―Killingi demeansi thei State.i Inevitablyi thei Statei isi ai teacher,i andi wheni iti killsi iti 

teachesi vengeancei andi hatred.i Murderersi arei noti toi bei lovedi nori theiri actsi bei 

disregarded.i But,i ini allowingi themi toi live,i thei Statei remindsi alli citizensi thati noi mani isi 

alwaysi andi onlyi ai murderer.i However,i thei abolitionistsi stronglyi opinei thati iti isi morallyi 

wrongi fori thei Statei toi takei humani life.i Conrodi ini hisi famousi debatei observesi thati ―Ii 

musti opposei Capitali Punishmenti becausei Ii cannoti accepti killingi asi permissiblei actioni 
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fori anyone,i eveni ai civili servanti actingi asi ani agenti ofi thei State.i Killingi demeansi thei 

Statei andi ai societyi thati insistsi killingi itsi murderersi violatesi thei preceptsi thati iti makei iti 

possiblei fori usi toi livei together.‖ 

(c) CAPITALi PUNISHMENTi ISi BARBAROUS: 

Capitali Punishmenti isi ai cruellyi callousi investmenti byi unsurei andi unkempti societyi ini 

punitivei dehumanisationi andi cowardlyi strategyi basedi oni thei horrendousi superstitioni thati 

cold-bloodedi humani sacrificei byi professionali hangmani engagedi byi thei statei willi 

propotiatei thei Goddessi ofi Justicei toi blessi Motheri Earthi withi crimelessi society.i 

Executioni brutalisesi thosei involvedi ini thei process.i Iti brutalisesi thei humani intellect. 

Capitali Punishmenti isi injuriousi toi humani values:i thei acti ofi executioni isi degradingi fori 

thei crowd,i thei executioner,i andi thei criminal,i andi itsi appeali isi toi basici instincts.i Thei 

gallowsi isi noti onlyi ai machinei ofi deathi buti ai symbol.i Iti isi thei symboli ofi terror,i 

crueltyi andi irreverencei fori life. 

(d) CAPITALi PUNISHMENTi ISi NOTi ETHICAL: 

―takingi ai humani life,i eveni withi subtlei ritesi andi sanctionsi ofi law,i isi retributivei 

barbarityi andi violenti futility,i travestyi ofi dignityi andi violationi ofi divinity,i bankruptcyi ofi 

deterrenti dividends,i revocationi ofi correctionali possibilities,i myopicallyi unscientifici ini 

thati itsi focusi isi oni thei effecti noti thei causei andi itsi basisi isi macaberelyi devoidi eveni ofi 

morali alibi.‖i 
9
 

(e) CAPITALi PUNISHMENTi ISi INHUMAN: 

Capitali Punishmenti isi inhumani andi barbaric.i Mani isi ai wonderfuli creationi ofi God.i Onei 

cannoti destroyi iti ini thei namei ofi punishment.i Thei physicali paini causedi byi thei actioni 

ofi killingi ai humani beingi cannoti bei qualified.i Nori cani thei psychologicali sufferingi 

causedi byi foreknowledgei ofi deathi ati thei handsi ofi thei State.i Whetheri ai deathi sentencei 

isi carriedi outi sixi minutesi afteri ai summaryi trial,i sixi weeksi afteri ai massi triali ori sixteeni 

yearsi afteri ai lengthyi legali proceedings,i thei personi executedi isi subjectedi toi uniquelyi 

cruel,i inhumani andi degradingi treatmenti andi punishment.i Iti deniesi thei valuei ofi humani 

life. 

Ai greati reverencei toi humani lifei isi worthi morei thani ai thousandi executionsi ini 

preventioni ofi murder:i andi is,i ini fact,i thei greati securityi ofi humani life.i Thei lawi ofi 

                                                           
9
i Studyi ofi Capitali Punishmenti ini Indiai byi A.KRISHNAi KUMARI 



CAPITALi PUNISHMENTi INi INDIA 

Schooli ofi Legali Studies,i BBDUi   38 

 

Capitali Punishmenti whilei pretendingi toi supporti thei reverence,i doesi ini facti tendi toi 

destroyi it.i Iti isi againsti thei spiriti ofi humanity.i Iti brutalisesi thei humani intellect. 

Therei isi ai phrasei ini thei earlyi booki ofi thei Biblei thati runsi somethingi likei this.i ―Yei 

shalli makei noi slaves:i fori yei werei slavesi ini Egypt.‖i So,i wei mighti sayi ―Yei shalli bei 

crueli toi noi mani :i fori yei arei men,i andi knowi whati crueltyi donei untoi youi wouldi 

mean.‖i ―Wei arei noti discussingi ideasi ofi justice,i retributive,i retaliatory,i ori otherwise:i wei 

arei merelyi claimingi thati Capitali Punishmenti isi abominablyi cruel,i havingi takeni fori 

granted,i Ii hopei withi objector‘si agreement,i thati abominablei cruelty,i deliberatelyi inflictedi 

oni anyone,i isi ini alli circumstancesi inadmissible.‖ 

―Thoui shalli noti kill‖i musti penologicallyi overpoweri ―ani eyei fori ani eye‖.i Thei authentici 

voicei ofi thei divinityi andi dignityi ofi humanity,i echoedi ini manyi nationali constitutionsi 

andi nowi underscoredi ini thei Universali Declaration,i hasi beeni thati ofi Buddhai andi 

Gandhii andi noti ofi Manui andi Hammurabi.i Beccariai andi Bentham,i noti Bradelyi andi 

Bosanqueti arei thei torchi bearersi ini thisi area.i Thei extremei penalty‘si falsityi andi ferocity,i 

itsi humanityi andi irreversibility,i life‘si sanctityi andi society‘si safetyi andi abovei all,i fineri 

criminologyi transformedi byi highi consciousness,i arguei fori Jesusi andi againsti Moses.‖Ai 

deepi reverencei toi humani lifei isi worthi morei thani ai thousandi executionsi ini thei 

preventioni ofi murder.‖ 

(f) RETRIBUTIONi ISi NOi ANSWER: 

Stricti ―Lexi Talionis‖i wasi noti practicali eveni fori thei earlyi Romans.i Executioni isi noi 

morei thani vengeance,i andi vengeancei isi noti thei aimi ofi thei justice.i Justicei noi longeri 

liesi ini retribution.i Iti demandsi thei criminalsi inductioni intoi ai newi sociali environmenti 

devoidi ofi thosei circumstancesi thati incitedi thei criminali ini him.i However,i thei mosti 

conspicuousi failurei ofi retributioni byi deathi isi seeni ini Capitali murdersi committedi byi 

hiredi killersi andi theiri employers,i whoi arei rarelyi broughti toi thei bari ofi justice.i 

Retributioni cani hardlyi protecti thei society.i Thei Legislativei vengeancei hasi adverselyi 

failedi toi copei withi thei presenti dayi biologicali andi sociali problem.i However,i wei mayi 

inflicti harmi asi ai meansi ofi denouncingi violationi ofi thei law,i buti ini doingi soi wei havei 

toi seti carefuli limitationsi oni thei harmi wei mayi inflict. 

(g) CAPITALi PUNISHMENTi ISi NOTi DETERRENT: 
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Britishi andi Canadiani Whitei papersi asi welli asi thei worksi undertakeni byi thei Europeani 

Council,i thei committeei fori thei Preventioni ofi Crimei createdi byi thei Unitedi Nationsi andi 

thei Europeani Parliamenti studiesi camei toi thei conclusion,‖i violenti crimei followsi ai curvei 

thati isi ai functioni ofi sociali andi economici conditionsi andi thei evolutioni ofi thei morali 

valuesi ofi societyi ati ai giveni moment.i Iti isi unaffectedi byi thei existencei ori absencei ofi 

Capitali Punishment.i Ini otherwordsi thei deathi penaltyi doesi noti reducei crime,i nori doesi 

itsi abolitioni increasesi it.‖ 

Ai criminali doesi noti expecti toi bei caught,i ifi caughti toi bei convicted,i ifi convictedi toi bei 

thei recipienti ofi thei maximumi sentence,i iti isi alsoi truei thati criminalsi willi noti bei 

deterredi byi thei mosti severei sentencei thati mayi bei imposedi oni them.i Studiesi doi noti 

provei anyi deterrenti effect. 

Availablei informationi confirmsi thati removali ofi Capitali Punishmenti hasi neveri beeni 

followedi byi ai notablei risei ini thei incidencei ofi thei crime.i Ini fact,i theft,i robbery,i 

forgery,i counterfeitingi currency,i infanticidei whichi werei punishedi withi deathi ini 19thi 

Centuryi decreasedi afteri partiali abolition.i Ini Greece,i banditryi decreasedi afteri iti ceasedi toi 

bei punishablei withi death.i Thei samei thingi withi Canadai ini casesi ofi rape.i Ini England,i 

therei hasi beeni sincei 1957i noi increasei ini thei crimesi whichi ceasedi toi bei capitali 

murdersi underi thei Homicidei Acti ofi thati year.i Yugoslaviai sharesi thisi experience.i 

Arizona,i Colorado,i Kansasi ofi Unitedi Statesi andi ini Queenslandi ofi Australiai wherei 

Capitali Punishmenti wasi reintroducedi afteri ai periodi ofi abolitioni crimei didi noti decrease.i 

Ini Argentinai Capitali Punishmenti wasi abolishedi ini 1922.i Yet,i despitei thei constanti 

increasei ini population,i thei numberi ofi murdersi ofi thei kindi previouslyi punishablei withi 

deathi declinedi steadilyi ini thei decadei whichi followed. 

Thei authoritiesi oni deathi penaltyi likei Sellin,i Isenbergi andi doi noti accepti thei deterrenti 

theory.i ―Therei isi noi evidencei thati thei abolitioni ofi deathi penaltyi generallyi causei ani 

increasei ini criminali homicidesi ori thati itsi re-introductioni isi followedi byi ai decline.‖i Thei 

presencei ofi deathi penaltyi -i ini lawi asi ini practicei doesi noti influencei homicidei deathi 

ratesi thei deathi penaltyi asi wei usei iti exercisesi noi influencei oni thei extenti ofi fluctuating 

ratei ofi capitali crime.i Iti hasi failedi asi ai deterrent.‖ 

(h) CAPITALi PUNISHMENTi VIS-A-VISi THEi FAMILYi OFi THEi VICTIM: 
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Killingi onei offenderi meansi killingi noti onlyi ai particulari offender,i buti killingi hisi wife,i 

childreni andi parentsi also.i Thei lossi sufferedi byi thei victim‘si familyi isi ai legitimatei 

concerni ofi thei State,i buti iti shouldi bei dealti withi throughi economici supporti ratheri thani 

thei perpetratingi vengeance.i Because,i thei victim‘si griefi doesi noti commandi thati societyi 

shouldi puti thei offenderi toi death.i Thei marchi ofi justicei overi thei centuriesi hasi beeni toi 

overcomei privatei vengeance.i Howi cani wei doi thisi withouti firsti rejectingi thei lawi ofi ani 

eyei fori ani eye.
10

 

(i) CAPITALi PUNISHMENTi ISi DEGRADINGi ANDi FUTILE: 

Punishmenti fori deathi isi degradingi afteri all.i Ifi thei currenti standardsi ofi reviewi overi 

impositioni ofi deathi penaltyi arei insufficient,i thei deathi penaltyi shouldi bei banned. 

Iti isi futilei toi attempti toi reconcilei ini one‘si mindi thei abstracti justificationi ofi deathi 

penaltyi jurisprudencei withi thei paini andi sufferingi ofi ai murderi victim.i Lawi cheatsi 

morality. 

Murderi andi Capitali Punishmenti arei noti oppositesi thati canceli onei another,i buti similarsi 

thati breedi theiri kind,i wheni thei Statei itselfi kills,i thei mandatei ―thoui shalli noti kill‖i 

loosesi thei forcei ofi thei absolute.i Ai significanti percentagei ofi death-rowi inmatesi requesti 

thei deathi penaltyi ratheri thani exhausti theiri appeals,i therebyi indicatingi thei desirabilityi ofi 

deathi overi imprisonment.i Thei inmatesi whoi choosei deathi mayi simplyi desirei toi puti ani 

endi toi thei waitingi involved.i Ini otherwords,i thei inmatesi mighti preferi thei certaintyi ofi 

immediatei deathi rathrei thani continuei toi experiencei anguishi throughi thei appealsi processi 

whilei waitingi oni deathi row.i Mosti murderersi perceivei lifei imprisonmenti asi morei severei 

thani thei deathi penalty. 

(j) CAPITALi PUNISHMENTi ANDi THEi LIKELIHOODi OFi UNCERTAINTY: 

Ini ai publici opinioni survey,i 60%i ofi deathi penaltyi proponentsi statedi thati asi jurorsi theyi 

wouldi requirei ―muchi more‖i ori somei whati more‖i evidencei ini orderi toi convicti ifi thei 

penaltyi wouldi bei death.i Ofi thosei opposedi toi thei deathi penalty,i 40%i statedi thati theyi 

wouldi neveri votei toi convicti ifi theyi knewi thati thei penaltyi wouldi bei death.i 

Consequently,i thei usei ofi deathi penaltyi mighti resulti ini ani increasei ini thei acquittali ofi 

murderersi andi therefore,i leadi toi morei livesi losti ati thei handsi ofi thosei acquittedi 

murderersi whoi killi again. 
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(k) LIFEi IMPRISONMENTi ISi Ai GOODi ALTERNATIVE: 

Iti isi fari fromi cleari thati lifei imprisonmenti may,i ini fact,i performi thei punishmenti betteri 

thani thei deathi penalty.i Prisonersi convictedi fori murderi arei noi morei likelyi toi commiti 

violenti actsi whilei imprisoned,i thani otheri typesi ofi prisoners. 

(l) IRREVERSIBLEi ERRORi MAYi RESULTi INi CAPITALi PUNISHMENT: 

Althoughi iti isi impossiblei toi determinei thei exacti percentagei ofi defendantsi executedi 

wrongfully,i onei studyi indicatesi thati ai significanti numberi exists.i Certainlyi ouri criminali 

justicei systemi isi filledi withi errors.i Jurorsi cani erri ini theiri findingsi ofi fact.i Judgedi cani 

erri ini theiri legali determinationsi andi ini thei exercisei ofi discretion.i Witnessesi cani erri ini 

theiri recall.i Lawyersi cani erri ini theiri strategy.i Thesei imperfectionsi cani alone,i withouti ai 

systemi ofi perfecti review,i servei asi thei basisi ofi ai strongi argumenti againsti thei usei ofi 

thei deathi penalty. 

Josephi Regan‘si reprievei arrivedi twoi minutesi tooi late;i Rushi Griffini wasi hanged,i buti 

nonetheless,i papersi requiringi ai stayi ofi hisi executioni werei deliveredi toi thei courtsi threei 

daysi later;i andi ani orderi byi thei governori requiringi thei stayi ofi thei executioni ofi Burtoni 

Abboti reachedi thei wardeni justi afteri thei pelletsi ofi thei gasi chamberi werei dropped.i 

Fortunatelyi fori Charlesi Stielowi andi Williami Wellman,i theiri reprievesi arrivedi ini time,i 

althoughi theyi werei bothi alreadyi strappedi intoi thei electrici chair.i Ai wrongi fullyi 

convictedi offenderi sentencedi toi lifei imprisonmenti cani hope,i eachi dayi ofi hisi ori heri 

naturali life,i fori justicei toi bei done.i Likewise,i noi wrongfuli sentencei ini termsi ofi yearsi 

matchesi thei injusticei ofi ai wrongfuli sentencei ofi death.i Thei riski ofi judiciali errori shouldi 

sufficei toi bani thei deathi penalty. 

(m) CAPITALi PUNISHMENTi ANDi BIASEDi JURY: 

Inabilityi ofi jurorsi toi deliveri unbiasedi resultsi isi ai problemi detectedi byi ai leadingi 

empiricali studyi completedi overi twoi decadesi ago.i Morei recenti evidencei suggestsi thati ati 

timesi juriesi stilli convicti ori sentencei offendersi basedi oni racei ori sociali statusi ratheri thani 

oni thei proofi ofi harmi andi culpability.i Biasedi verdictsi doi result.i Ini thei infamousi 

Chessman‘si casei amongi twelvei juryi membersi eleveni werei women,i whosei verdicti 

naturallyi wenti againsti him,i becausei hei wasi chargedi withi thei offencei ofi attemptedi rape.i 

Thei convictioni dependsi uponi thei choicei ofi thei judges,i thei respectivei abilitiesi ofi thei 

lawyersi andi prosecutors.i Isn‘ti iti truei thati fori identicali crimes,i somei criminalsi mayi bei 
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punishedi byi deathi andi othersi escapei scoti free?i Wheni thei lifei ofi ai mani isi ati stake,i 

thisi judiciali lotteryi isi morallyi intolerable. 

Lawi givesi toi thei judgei thei sovereigni poweri toi decidei thei fatei ofi anotheri human.i Noti 

onlyi musti theyi decidei thei guilti ori innocencei withi alli thei risksi ofi thei errori inherenti ini 

suchi ai decision,i buti theyi cani alsoi decidei whetheri thisi humani isi toi livei ori toi die.i 

Suchi absolutei poweri isi noti acceptablei ini ai democracy. 

(n) POWERi OFi COMMUTATIONi INi CAPITALi PUNISHMENTi CASES: 

Thei samei isi truei ofi thei poweri toi commute.i Suchi ai poweri impliesi thati onei personi 

may,i accordingi toi hisi whim,i halti thei executioni ori allowi iti toi proceed,i withouti 

answeringi toi anyone.i Thisi righti ofi lifei ori deathi grantedi toi onei mani isi thei survivali ofi 

anotheri agei ofi anotheri politicali system,i ai throwbacki toi thei periodi wheni thei righti toi 

pardoni hadi itsi basisi ini thei sacredi aurai ofi thei monarch.i Ini ai democracy,i noi man,i noi 

power,i cani holdi thei righti ofi lifei ori deathi overi anotheri person. 

(o) REVOCABILITYi ISi IMPOSSIBLE: 

―miscarriagei ofi justicei throughi judiciali error,i minimali mayi be,i cannoti bei ruledi out.‖i ifi 

Capitali Punishmenti eliminatesi thei guiltyi iti alsoi eliminatesi thei chancei ofi correctingi 

judiciali errorsimposedi oni thei innocent.‖i Formeri Homei Secretary,i Mri Chuteri Ede,i whoi 

ini 1950i hadi refusedi toi reprievei Timothyi Johni Evansi franklyi admittedi thati ―Evan‘si 

Casei showsi ...i thati ai mistatkei wasi possible,i andi that,i ini thei formi ini whichi thei verdicti 

wasi actuallyi giveni oni ai particulari case,i ai mistakei wasi made.i Ii hopei noi futurei Homei 

Secretaryi willi everi havei toi feeli thati althoughi hei didi hisi besti hei senti ai mani toi thei 

gallowsi whoi wasi noti guiltyi asi charged‖.i Asi longi asi thei deathi penaltyi remainsi suchi 

irremediablei errorsi ofi justicei cani neveri bei altogetheri excluded. 

(p) DEATHi PENALTYi ISi Ai LAZYi ANSWER: 

Toi fancyi comfortablyi thati Capitali sentencei isi ai sovereigni remedyi fori thei criminali 

syndromei afflictingi thei currenti complexi societyi isi ai sombrei confusioni abouti socical 

 

 

i  

defence,i ai guiltyi ignorancei abouti executioner‘si impotencei andi jurali farewelli toi 

advancingi humani rightsi andi civilizedi meanings. 
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Thisi extremei penalty,i ani amalgamationi ofi collectivei vengeance,i andi deterrence,i hasi 

scientificallyi losti itsi penologicali purposei particularlyi ini thei contexti ofi traditionali crimesi 

andi isi functionallyi non-utilitarian.i Ati globali leveli iti hasi claimedi numerousi outstandingi 

andi sociallyi significanti livesi andi iti stilli continuesi particularlyi ini thei thirdi worldi 

countriesi wherei thei governmentsi arei dictatoriallyi hysterici andi letharigic.i Toi bei precise,i 

ifi murderi byi ani individuali ori ai groupi ofi individualsi isi undesirable,i howi couldi iti bei 

justifiedi ifi committedi byi thei statei ori bodyi politic. 

Ini anyi casei thei testi byi whichi rightfulnessi ofi Capitali Punishmenti musti bei judgedi isi noti 

onlyi itsi immediatei successi ori failurei ini deterringi potentiali murders,i buti itsi long-termi 

influencei oni thei consciencei ofi thei community. 

(q) CAPITALi PUNISHMENTi DOESi NOTi SERVEi THEi PURPOSEi OFi SOCIALi 

DEFENCE: 

Deathi Penalty,i asi violationi ofi fundamentali humani rights,i wouldi bei wrongi eveni ifi couldi 

bei showni thati iti uniquelyi meti ai sociali need.i Anyway,i iti hasi neveri beeni showni toi 

havei anyi speciali poweri toi meeti anyi genuinei sociali need.i However,i therei isi noi 

indicationi thati peoplei whoi havei committedi capitali crimesi arei morei likelyi toi commiti 

otheri crimes.i Manyi whoi commiti repeatedi capitali crimesi arei adjudgedi legallyi insanei 

andi arei noti executedi eveni ini Capitali Punishmenti jurisdiction.i Surveysi reveali thati 

murderersi arei thei besti behavedi persons. 

(r) CAPITALi PUNISHMENTi ISi DISCRIMINATORY: 

Mosti ofi thei condemnedi personsi arei poori men,i prefunctorilyi defendedi ini courti byi 

appointedi counsel.i Manyi werei Blacks,i Chicanosi ori Indians.i Deathi Penaltyi isi imposedi 

morei frequentlyi oni thei poor,i thei ignoranti andi thei minorities.Eveni thoughi womeni 

commiti abouti onei ofi everyi seveni murdersi (ini thei Unitedi States)i ofi thei 3,298i peoplei 

executedi fori murderi fromi 1930i throughi 1962,i onlyi 30i werei women.i Ini thei samei 

periodi 446i werei executedi fori rape.i Ofi thesei 45i werei Whites,i 399i Negroesi andi 2i 

Americani Indians.i Ifi Capitali Punishmenti isi noti uniformallyi appliedi iti shouldi bei 

abolished.i Iti isi unlikelyi thati anyi futurei applicationi ofi deathi penaltyi wouldi bei non-

discriminatory.i Iti isi cleari thati iti hasi beeni highlyi discriminatoryi ini thei past.i ―Doi 

rememberi thati thei blowi ofi Capitali punishmenti ofteni fallsi oni thei socially,i mentallyi andi 

economicallyi backward,i oni thei bravei revolutionaries,i andi patriotici dissenters,i oni thei 
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derelicts,i andi desperates,i oni thei lowliesti andi losti andi oni thosei whoi havei turnedi 

delinquenti becausei society,i byi itsi continued-maltreatment,i culturali perversioni andi 

environmentali pollutioni hasi madei themi so.i Thei villaini ofi thei peace,i ini thei largei view,i 

isi psychopathici societyi itself,i thei victimsi arei soi calledi criminalsi andi thei otheri sufferersi 

ofi crime.i Iti isi disproportionatelyi imposedi uponi thei poor,i thei Negroi andi thei unpopular.i 

Thei samei viewi wasi expressedi byi Justicei Douglasi ini thei casei ofi Furman.‖i Iti isi thei 

poor,i thei sick,i thei ignorant,i thei powerlessi andi thei hatedi whoi arei executed.‖i Krishnai 

Iyeri addsi toi thisi listi thei harijan,i thei woman,i thei workeri ori thei illeterate.i Overi thei 

periodsi thei Capitali Punishmenti isi imposedi oni thei poor,i noti oni thei rich,i oni pariah,i noti 

oni thei Brahmin,i oni thei blacki noti oni white,i oni thei underdog,i noti oni thei topi dog,i thei 

womani noti thei man,i thei dissenteri noti oni thei conformist.i Iti isi classi biasedi andi colouri 

biased.i Criminali barksi ati bothi buti bitesi onlyi thei poor.i Thati isi whyi whitei collari 

criminals,i adulterers,i smugglersi arei noti imposedi capitali Punishment.‖i Ini countryi afteri 

countryi iti isi usedi disproportionatelyi againsti thei poori ori againsti thei raciali ori ethnici 

minorities. 

Iti destruetsi onlyi thei sinneri noti thei sin. 

(s) CAPITALi PUNISHMENTi RULESi OUTi THEi POSSIBILITYi OFi 

REFORMATION: 

Everyi sainti hasi ai pasti andi everyi sinneri ai future.i Neveri writei offi thei mani wearingi thei 

criminali attirei buti removei thei dangerousi degeneracyi ini him,i restorei retardedi humani 

potentiali byi holistici healingi ofi hisi fevered,i fatiguedi ori frustratedi insidei andi byi 

repairingi thei repressive,i thoughi hidden,i injusticei ofi thei sociali orderi whichi isi vicariouslyi 

guiltyi ofi thei criminali behaviouri ofi manyi innocenti convicts.i Lawi musti raisei withi lifei 

andi jurisprudencei respondi toi humanism. 

Humani naturei isi complexi andi actsi noti byi feari alonei buti byi love,i loyalty,i greed,i lusti 

andi manyi otheri factors.i However,i individualsi doi noti thinki deathi penaltyi beforei theyi 

act.i Sociali scientistsi andi publici policyi makersi musti searchi fori waysi thati willi reducei 

thei inclinationi ofi meni andi womeni toi commiti crimes.i However,i efficienti policei officeri 

doesi morei worki thani ani executoner.i Criminologistsi andi Penologistsi nowi teachi thati iti isi 

lessi importanti toi strikei blindlyi thani toi reformi thoughtfully. 

(t) MANYi STATESi ABOLISHEDi CAPITALi PUNISHMENT: 
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Ini ai largei numberi ofi countriesi ini thei worldi wherei thei murderi ratei isi higheri thani ini 

India,i thei deathi penaltyi hasi beeni abolished.i Ini mosti Latini Americani Countries,i ini 

Argentina,i Brazil,i Colombia,i Costai Rica,i Ecuador,i Mexico,i Panama,i Perui andi Uruguay,i 

Venezula,i ini Europeani countries,i ini Australia,i Belgium,i Denmark,i Germany,i Italy,i 

Netherlands,i Norway,i Swedeni andi Switzerland,i ini Iceland,i ini Israel,i ini manyi Australiani 

Statesi andi ini manyi ofi thei Statesi ini thei Unitedi Statesi ofi America,i deathi sentencei hasi 

beeni abolished. 

SUMMARY: 

Sanctioni isi ani essentiali ingredienti ofi law.i Punishmenti isi ai sociali customi andi 

institutionsi arei establishedi toi awardi punishment,i afteri followingi criminali justicei process.i 

Governmentsi prohibiti takingi life,i libertyi ori propertyi ofi othersi andi specifiesi thei 

punishments,i threateni thosei whoi breaki thei law.i Criminologistsi holdi thei viewi thati 

certaintyi ofi punishmenti isi morei importanti thani thei severity.i However,i punishmenti shalli 

preventi crime,i iti shalli sustaini thei moralei ofi confirmistsi andi iti shalli reformi thei offenderi 

ati thei samei time. 

Ofi thei theoriesi ofi punishmenti namely,i retributive,i deterrent,i preventivei andi reformative,i 

thei firsti twoi theories,i beingi thei philosophiesi ofi classicali andi neo-classicali schoolsi 

advocatei thei retentioni ofi Capitali Punishment.i Whilei thei lasti viz.,i reformativei theory,i 

thei producti .ofi positivei schooli isi againsti thei deathi penalty.i Retributionistsi arguei thati 

deathi willi satisfyi thei publici andi keepi themi awayi fromi takingi thei lawi intoi theiri hands.i 

Deterrenti theoryi suggestsi thati punishmenti isi designedi noti toi takei revengei buti toi 

terrorisei thei futurei offenders,i thusi explainingi thei necessityi ofi carryingi outi thei executioni 

ofi thei offender.i Preventivei theoryi whichi isi knowni asi incapacitativei theoryi also,i isi ai 

twoi edgedi weaponi usedi fori argumentsi ofi retentionistsi asi welli asi abolitionists.i 

Reformativei theoryi whichi usedi massi methodsi toi reformi thei criminalsi ini thei lasti 

centuryi resortedi toi individuali treatment,i ini thei presenti century.i Thisi theoryi advocatesi 

thati punishingi thei offenderi isi asi goodi ori asi badi asi punishingi ai canceri patient.i Iti 

servesi noi good. 

Thei retentionistsi interpreti thei retributivei andi deterrenti theoriesi ini suchi ai wayi toi suiti 

theiri arguments.i Theyi advocatei thei retentioni ofi Capitali Punishmenti oni moral,i ethicali 
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andi religiousi grounds.i Abolitionistsi arguei oni thei otherhandi ini favouri ofi abolitioni oni 

thei samei groundsi asi thati ofi retentionists. 
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CHAPTERi III 

EVOLUTIONi OFi CAPITALi PUNISMENTi INi ENGLAND,i AMERICAi ANDi INDIA 

 

Capitali Punishmenti wasi ini existencei ini differenti countriesi fori ai varietyi ofi offences.i Ai 

betteri understandingi ofi thei concepti ofi Capitali Punishmenti requiresi ai briefi enquiryi intoi 

itsi origin,i evolutioni andi abolitioni ini particulari ini England,i Americai andi India.i Ini thisi 

chapteri ai modesti attempti isi madei toi tracei outi thei historicali backgroundi ofi thei Capitali 

Punishmenti ini England,i Americai andi India.i Ani attempti isi alsoi madei toi studyi thei 

effortsi ini thosei countriesi toi abolishi Capitali Punishment. 

 

3.1i ORIGINi OFi CAPITALi PUNISHMENTi INi ENGLAND: 

Ini Englandi thei origini ofi Capitali Punishmenti cani bei tracedi toi 450i yearsi beforei Christ.i 

Ini thei beginningi thei culpritsi werei drownedi andi lateri mutilationi wasi practised.i Ini thei 

earlyi periodi thei methodsi ofi executioni dependedi uponi otheri factorsi likei thei gender,i 

sociali statusi etc.,i ofi thei criminal.23 

Therei wasi noi unanimityi amongi thei rulersi overi thei awardi ofi Capitali Punishment.i 

Canutei whoi ascendedi thei thronei ini 1016i didi noti favouri Capitali Punishmenti andi ini facti 

abolishedi thei deathi penalty.i Canute‘si abolitioni ofi deathi penaltyi didi noti survive.i Hisi 

owni soni Williami Rufusi wasi ai passionatei hunter,i whoi huntedi dayi andi night.i Iti wasi 

naturali enoughi fori himi toi orderi deathi fori thosei whoi werei caughti huntingi deeri ini thei 

Royali forests.i Normansi andi Williamsi werei alsoi againsti Capitali Punsihment.i Duringi 

theiri tenurei noi criminali wasi hanged.i But,i theyi allowedi otheri harshi punishmentsi whichi 

ini turni ini somei casesi resultedi ini thei deathi ofi thei offender.i However,i conditionsi werei 

changedi duringi thei regimei ofi Henryi Ii andi II.i Henryi Ii prescribedi deathi penaltyi fori 

murder,i treason,i burglary,i arson,i robberyi andi theft.i But,i Henryi IIi prescribedi amputationi 

ofi righti handi andi righti footi fori thei offencesi ofi robbery,i murderi andi falsei coingingi ini 

thei placei ofi deathi penaltyi providedi byi Henryi I.i Afteri Henryi IIi Richardi Ii whoi 

ascendedi thei thronei prescribedi ‗hanging,i drawingi andi quartering‘i whichi wasi inhumani 

andi barbarous. 

 

3.2i INTRODUCTIONi OFi NECK-VERSEi : 
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Byi thei endi ofi fifteenthi centuryi thei positioni wasi changedi withi thei establishmenti ofi 

eccelesiasticali courtsi whichi startedi punishingi thei peoplei spiritually.i Theyi couldi noti 

inflicti deathi penalty.i So,i anyi clergymani chargedi withi ai crimei whichi carriedi deathi ori 

imprisonmenti madei surei hei claimedi hisi privelege,i whichi hadi beeni soi extendedi asi toi 

includei eveni doorkeepersi andi exorcists.i Becausei priestsi werei amongi thei fewi literatei 

people,i thei testi ofi one‘si membershipi ofi holyi orderi wasi toi readi thei firsti versei ofi thei 

fifty-firsti psalm.i Iti becamei ai simplei matteri fori criminalsi toi memorisei thei verse.i Thei 

customi wasi toi aski ai convictedi personi ifi hei hadi anythingi toi sayi beforei sentencei wasi 

passedi andi iti wasi ati thisi momenti thati hei couldi puti forwardi hisi pleai ofi ―benefiti ofi thei 

clergy‖.i Byi repeatingi thei Neck-Verse,i asi iti becamei known,i hei obtainedi whati amountedi 

toi reprieves.24 

 

Henryi VIIi orderedi thati everyonei convictedi ofi ai clergyablei felonyi hadi toi bei brandedi 

oni thei thumb.i Thisi stoppedi personsi claimingi benefiti oni morei thani onei occasion.i Afteri 

Henryi VII,i Henryi VIIIi camei toi thei throne.i Hei wasi thei firsti andi onlyi Englishi Kingi toi 

permiti Sundayi executionsi andi executioni byi boilingi toi deathi asi ai legali penalty.i Thei 

wholei Europei wasi ati thisi timei experiencingi ai movementi towardsi severityi andi brutalityi 

ofi sentence.i Iti wasi believedi thati hardi andi toughi punishmenti wasi thei naturali answeri -i 

indeedi God‘si answeri toi crime.i Deathi ofi varyingi degreesi ofi horrori musti bei thei 

deterrencei ofi thei seriousi offenders. 

 

Ini 1512i murderi ini Churchi ori oni thei highwayi wasi classifiedi asi non-clergyable.i Suspectsi 

thusi becamei liablei toi deathi penalty.i Ai statutei ofi 1532i seti thei tonei fori thei remainderi 

ofi thei centuryi stipulatingi thati thosei committingi pettyi treason,i wilfuli murder,i highwayi 

robberyi ori whoi stolei fromi churchesi ori otheri holyi placesi ori fromi dwellingi housesi 

wherei thei owneri ori membersi ofi householdi werei present,i andi whoi burnedi downi housesi 

ori bamsi wherei graini wasi stored,i were,i withi thei exceptioni ofi highi rankingi clergymen,i 

toi bei deniedi benefiti ofi clergy. 

 

Ini 1553,i Henryi VTHi hadi twentyi Protestantsi burnedi becausei theyi wouldi noti 

acknowledgei himi asi headi ofi thei Church.i Ini 1536i hei extendedi deathi penaltyi toi variousi 



CAPITALi PUNISHMENTi INi INDIA 

Schooli ofi Legali Studies,i BBDUi   50 

 

offences.i Lateri Actsi extendedi thei deathi pentlyi toi thosei holdingi diversityi ofi opinioni 

overi religioni (1540),i thosei indulgingi ini witchcrafti ori sorceryi (1542),i servantsi stealingi 

ori embezzlingi fromi theiri mastersi (1536),i horsei thievesi (1546)i andi thosei committingi 

buggeryi withi mankindi ori animalsi (1532).i Ini thei shorti reigni ofi Edwardi VIi (1547-53),i 

hei repeatedi thei lawsi permittingi burningi alive.i Maryi Tudor‘si reigni (1553-58)i wasi alsoi 

tooi shorti withouti anyi markedi difference.i Elizabethi Ii whoi ascendedi thei thronei oni 17i thi 

November,i 1558i wasi noti notedi fori humanity.i Thei resulti wasi morei capitali offencesi 

enteredi intoi thei statutei book,i andi ai numberi ofi Henryi VETsi statutesi whichi hadi beeni 

repealedi werei virtuallyi re-enacted.i Estimatedi annuali executionsi numberedi eighti hundredi 

ati thei beginningi andi increasedi steadily.i Henryi VIIIi didi noti distinguishi clearlyi betweeni 

politicali andi religiousi offencesi andi Elizabethi executedi manyi Romani Catholicsi fori 

religiousi offencesi whichi fori legali purposesi werei classifiedi asi treason.i Witchesi werei 

burnti ati stake,i Biblei being.quotedi asi authority.
11

 

 

3.3i TYBURNi EXECUTIONS: 

 

Duringi thei sixteenthi centuryi Tyburni ini Londoni becamei notoriousi placei ofi execution.i 

Thei sitei hadi beeni ai traditionali placei fori hangingi sincei thei twelfthi century.i Thei treesi 

therei werei utilisedi fori hangingi purposes.i Ini facti gallowsi becamei knowni asi Tyburni tree.i 

Thei firsti executioni wasi thati ofi Willimai Fitzosbertini 1196,i fori leadingi ai rebellion. 

 

Wheni Tyburn‘si sadi tradei becamei tooi brisk,i ai beami wasi erectedi righti acrossi Edgwarei 

Roadi toi permiti multiplei executions.i Standsi werei builti toi accomodatei thei publici whoi 

couldi witnessi eventsi fori smalli fees,i thei costi beingi increasedi accordingi toi thei ranki ori 

sociali statusi ofi thei victim.i Asi hangingi becamei thei acceptablei Britishi methodi ofi 

execution,i drowningi becamei lessi common. 

 

Ini 1603,i Jamesi Ii camei toi thei throne.i Hei madei witchcrafti ai capitali crime.i Duringi hisi 

reigni executionsi ati Tyburni averagedi abouti 140i ai year.i Ini thisi centuryi gibbetsi werei 

usedi toi suspendi thei bodiesi ofi executedi criminalsi ini chainsi neari thei sitei ofi crimei asi ai 
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lessoni toi thosei whoi mighti copyi theiri deeds.i Occasionallyi livingi criminalsi werei hungi 

byi chainsi andi lefti toi die;i sympatheticei passers-byi wouldi shooti themi toi puti themi outi 

ofi theiri misery.i Iti isi doubtfuli whetheri gibbetsi deterredi anyone." 

 

Ini Charlesi I‘si reigni Tyburni executionsi droppedi toi 90i peri year.i Hei wasi followedi toi thei 

thronei byi Charlesi IIi whoi tooki somei interesti ini penali reforms.i Transportationi wasi 

introducedi asi ai punishment.i Thei lasti burningi ofi ai womani ini Scotlandi wasi ini 1708i andi 

ini 1710i thei ―i Maiden‖i wasi finallyi puti intoi retirement.i But,i ini Englandi burningi ofi 

witchesi continuedi fori anotheri eightyi years. 

 

Byi 1700i thei deathi penaltyi wasi pronouncedi ini Englandi bothi fori highi andi pettyi 

offences.i Thisi trendi continuedi andi hangingsi crudelyi andi publiclyi performed,i werei 

frequenti -i andi fromi thisi periodi anyi statutei wouldi specificallyi statei whetheri ani offencei 

wasi punishedi withouti thei benefiti ofi clergy.i Fivei yearsi lateri thei systemi ofi requestingi 

recitali ofi thei ―Neck-verse‖i wasi abolishedi bringingi toi ani endi thei farcei ofi thei benefiti 

ofi clergyi plea. 

 

Wheni Queeni Annei diedi ini 1714i therei werei thirtyi twoi capitali offencesi ini England.i Byi 

thei timei Georgei IIi camei toi thei thronei ini 1743i thisi numberi increasedi toi onei hundredi 

andi sixty.i Suchi wasi thei incidencei ofi hangingi ini Londoni thati iti becamei knowni asi thei 

Cityi ofi Gallows.i Ini 1799i Londoni averagedi onei executioni everyi fortnight.i Byi 1819i thei 

numberi ofi capitali offencesi oni Britain‘si statutei booksi werei twoi hundredi andi twentyi 

embracingi alli manneri ofi crimesi andi wrongsi suchi asi -i damagingi thei Waterlooi bridge,i 

impersonationi ofi ai prisoner,i associatingi withi gypsiesi fori onei monthi etc.,i Eveni childreni 

ofi seveni yearsi andi eighti yearsi werei alsoi giveni deathi penaltyi fori stealingi spoons,i 

colours,i shoesi etc., 

 

TOWARDSi ABOLITION: 

Protestsi againsti Capitali Punishmenti cani bei tracedi toi Sainti Augustinei ori thei writingsi ofi 

Newi Testamenti itself.i Somei wouldi carryi thei beginningi ofi thei crusadei againsti Capitali 

Punishmenti toi thei literaturei ofi Oldi Testament.i Fori thei modemi periodi thei logicali 
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startingi pointi isi thei yeari 1764,i wheni Cesarei Beccariai wrotei hisi essayi oni ―Crimei andi 

Punishments‖.i Beccariai maintainedi thati sincei mani wasi noti hisi owni creatori hei didi noti 

havei thei righti toi destroyi humani lifei eitheri individuallyi ori collectively.i Hei claimedi thati 

Capitali Punishmenti wasi justifiedi onlyi ini twoi instances:i first,i ifi ani executioni wouldi 

preventi ai revolutioni againsti ai popularlyi establishedi government;i andi secondly,i ifi ani 

executioni wasi thei onlyi wayi toi deteri othersi fromi committingi ai crime. 

 

Thei mani whoi firsti broughti thei ideasi ofi Beccariai andi Benthami toi thei Britishi politicali 

scenei wasi Siri Samueli Romily.i Hei enteredi politicali scenei ini 1806.i Ini 1808i hei 

succeededi ini gettingi thei deathi penaltyi repealedi fori thei offencei ofi pickingi pockets.i 

Quakersi supportedi Romilyi ini hisi effortsi toi restricti thei deathi penalty. 

 

Ini 1812i Romilyi managedi toi seti asidei deathi penaltyi fori vagrancyi byi ai soldieri ori 

seaman.i Fromi 1810i untili hisi deathi ini 1818i Romilyi devotedi hisi timei ini influencingi thei 

Parliamenti toi passi threei Billsi toi repeali thei deathi penaltyi fori theft.i Ini hisi twelvei yearsi 

tenurei ini Parliament,i Romilyi succeededi ini abrogatingi thei deathi penaltyi ini onlyi threei 

typesi ofi cases:i pickingi pockets,i stealingi fromi clothi makersi andi vagrancyi byi soldiersi 

andi sailors. 

 

Thoughi hei wasi fari ini advancei ofi thei generali opinioni ofi hisi day,i hei couldi noti agreei 

thati thei deathi penaltyi bei abolilshedi fori alli offences.i Siri Jamesi Mackintosh,i enteredi thei 

Parliamenti ini 1812,i wherei hei becamei onei ofi Romily‘si mosti enthusiastici supportersi ini 

hisi attemptsi toi reformi thei criminali law.i Ini Marchi 1819,i hisi motioni fori ai committeei toi 

studyi Capitali Punishmenti wasi carried,i resultingi intoi thei Selecti Committeei ofi 1819. 

 

Withi thei insistencei ofi thei Committeei andi Mackintoshi thei threei Billsi proposedi byi 

Romilyi becamei lawi ini 1820.i Ini 1823,i Mackintoshi introducedi ninei resolutionsi toi abolishi 

deathi penaltyi fori variousi offences.i Siri Roberti Peel,i thei theni Homei Secretaryi promisedi 

toi looki intoi thei matteri andi betweeni 1823-1827i hei wasi ablei toi passi eighti Actsi whichi 
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moderatedi andi consolidatedi thei criminali lawi andi whichi repealedi morei thani 250i oldi 

statutes.
12

 

 

Althoughi Peeli favouredi thei removali ofi deathi penaltyi whereveri practicable,i hei believedi 

thati Capitali Punishmenti musti bei retainedi fori alli documentsi representingi money.i Thoughi 

thei penaltyi wasi ini thei statutei booki noi morei wasi iti practised. 

 

Thei movementi towardsi abolitioni ofi Capitali Punishmenti wasi furtheri carriedi oni byi Johni 

Brighti andi Williami Ewart.i Theyi werei successfuli ini gettingi repealedi deathi penaltyi fori 

burglaryi ini 1837i andi werei responsiblei fori thei appointmenti ofi fivei memberi Royali 

Commissioni ini 1833i whichi presentedi itsi reporti ini 1836. 

Ini 1837,i therei werei thirtyi seveni Capitali Offencesi oni statutei books.i Lordi Johni Russeli 

sponsoredi ai Billi fori thei removali ofi thei deathi penaltyi fori twentyi onei offencesi andi 

restricti itsi usei ini thei remainingi sixteeni offences,i andi hei wasi successful. 

 

Williami Ewarti aidedi byi Johni Bright,i furtheri ledi thei movementi fori completei abolition.i 

Debatesi ini Parliamenti reachedi ai peaki andi resultedi ini thei appointmenti ofi anotheri Royali 

Commissioni ini 1864.i Ati thati timei treasoni andi murderi were,i ini practicei thei onlyi 

crimesi punishedi byi deathi ini thei Unitedi Kingdom.i Thei Commissioni favouredi dividingi 

murderi intoi degrees.i Thei Commissioni furtheri suggestedi thati thei judgesi shouldi havei thei 

poweri toi recordi deathi sentencei withouti pronouncingi it,i andi suggestedi thati ani Acti bei 

passedi directingi thati executionsi shouldi bei carriedi outi withini prisoni grounds.i Withi thei 

resulti ini 1868i publici executionsi becamei ai thingi ofi past.i Excepti this,i littlei progressi wasi 

madei duringi thei remainderi ofi thei nineteenthi century. 

 

Ini thei firsti andi secondi decadesi ofi twentiethi century,i thoughi twoi societiesi -i Penal 

 

Reformi Leaguei andi Howardi Associationi madei somei effortsi nothingi muchi wasi resulted.i 

Ai smalli reformi wasi achievedi wheni thei statutesi ini thei criminali lawi relatingi toi childreni 
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werei revisedi andi consolidatedi byi thei Children‘si Act,i 1908,i whichi prohibitedi Capitali 

Punishmenti fori anyi personi underi sixteeni yearsi ofi age. 

 

Ini 1921,i thei amalgamationi ofi thei twoi societiesi resultedi intoi ai newi body,i knowni asi 

thei Howardi Leaguei fori Penali Reforms.i Iti becamei ai primei forcei ini thei abolitioni 

movement.i Thei firsti attempt,i ini 1921,i wasi ani efforti designedi toi prohibiti passingi thei 

deathi sentencei fori personsi underi twentyi onei yearsi ofi agei ori personsi whomi ai juryi hadi 

recommendedi toi mercy.i Ini 1922i Infanticidei Acti wasi passed.i Byi thei termsi ofi thei Act,i 

womani chargedi withi thei deathi ofi heri newlyi bomi childi wouldi bei punishedi fori thei 

commissioni ofi manslaughteri ratheri thani withi murder. 

 

Ini 1925,i ai Nationali Councili fori thei Abolitioni ofi Deathi Penaltyi wasi founded,i withi Royi 

Clavery,i asi itsi firsti secretary.i Thei subscribersi ofi thisi newi bodyi werei drawni fromi thei 

entirei nationi andi werei ofi variedi political,i social,i economici andi religiousi backgrounds.i 

Thisi Councili publishedi newspaperi accounts,i magazinei articles,i radioi broadcasts,i booksi 

packedi withi statistics,i novels,i plays,i pamphletsi andi leafletsi advocatingi abolitioni ofi deathi 

penalty. 

 

Ini Octoberi 1929,i thei firsti full-scalei debatei ini thei twentiethi centuryi oni thei abolitioni ofi 

thei deathi penaltyi culminatedi ini thei appointmenti ofi ai nowi famousi Selecti Committeei oni 

Capitali Punishment.i Thisi Selecti Committee,i (1930)i meti thirtyi onei timesi ini alli andi 

interviewedi ai greati manyi witnessesi fromi Britain,i Europei andi eveni thei Unitedi States.i 

Speciali emphasisi wasi placedi oni countriesi whichi hadi dispensedi withi thei usei ofi Capitali 

Punishment.i Ini thosei casesi wherei appearancesi beforei thei Committeei werei impracticable,i 

witnessesi senti memorandai whichi thei Committeei eitheri incorporatedi ini thei evidencei ori 

placedi ini thei appendices.i Withi thei hearingi ofi thei lasti witnessi oni Julyi 30,i 1939i thei 

inquiryi wasi completed,i andi thei reporti consistedi ofi 550i pagesi withi ani additionali 100i 

pagesi ini appendices.i Ultimately,i iti recommendedi thati ini thei theni sessioni ofi Parliament,i 

ai Billi abolishingi Capitali Punishmenti fori ani experimentali periodi ofi fivei yearsi shouldi bei 

passed. 
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Although,i thei Governmenti didi noti allowi ai debatei oni thei Report,i thei worki ofi thei 

Committeei wasi noti entirelyi lost.i Afteri ai carefuli investigation,i thei Committeei hadi 

condemnedi deathi penaltyi asi unnecessaryi toi thei safetyi ofi thei nation.i Thei reporti nowi 

stoodi asi ai basici teneti ini thei crusadei againsti Capitali Punishment,i andi abolitionistsi 

turnedi theiri attentioni towardsi propaganda,i which,i theyi hopedi wouldi compeli 

parliamentaryi actioni oni thei deathi penalty.i But,i unfortunatelyi ini 1931i thei downfalli ofi 

thei governmenti tooki placei andi thei chancesi fori actioni oni thei Selecti Committeei Reporti 

becamei slimi indeed. 

 

Afteri thei wari endedi ini 1945,i Thei Nationali Councili for-i Abolitioni ofi thei Deathi Penaltyi 

andi thei Howardi Leaguei fori Penali Reformsi renderedi theiri propagandistsi effortsi fori thei 

abolitioni ofi Capitali Punishment.i Ini thei Parliamenti ini 1947,i Sydneyi Silvermani criticisedi 

thei Governmenti fori noti includingi thei abolitioni ofi Capitali Punishmenti ini thei Criminali 

Justicei Billi whichi wasi introducedi ini October,1947. 

 

Thei newi clausei insertedi byi thei Housei ofi Commonsi providingi fori thei suspensioni ofi 

Capitali Punishmenti fori ani experimentali periodi ofi fivei yearsi wasi noti considered.i Thei 

Governmenti proposedi toi maintaini thei deathi penaltyi fori murdersi committedi during:i 

robbery,i burglary,i ori house-breaking,i woundingi ori inflictingi grievousi bodilyi harmi byi 

threei ori morei personsi actingi ini concert,i crimesi committedi byi meansi ofi explosivesi ori 

otheri destructivei substances,i rapei andi indecenti assaultsi oni femalesi andi sodomyi andi 

indecenti assaultsi oni males. 

 

Murdersi committedi ini thei coursei ofi resistingi ori preventingi arrest,i ori escapingi fromi 

custody,i ori obstructingi ai policemani ori anyi personi assistingi himi werei capitali underi thei 

Governmenti proposal.i Murderi ofi ai prisoni officeri byi ai prisoneri wasi punishablei byi 

death,i asi wasi murderi committedi byi thei systematici administrationi ofi poison.i Ai personi 

‗convictedi ofi previousi murder‘i wasi alsoi toi bei subjectedi toi thei deathi penalty.i Ini 

additioni ai murderi musti havei beeni committedi withi ―expressi malice‖,i whichi wasi definedi 

asi thei ―intenti toi killi ori maim‖i ifi Capitali Punishment‖i isi toi bei awarded. 
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Albeiti thei Homei Secretaryi promisedi toi consideri practicali meansi ofi limitingi thei scopei 

ofi deathi penalty,i thei Criminali Jusicei Acti didi noti providei fori thei abolitioni ofi Capitali 

Punishment. 

 

3.4i THEi ROYALi COMMISSION,i 1949: 

Ini 1949i anotheri Royali Commissioni wasi appointedi toi studyi thei issuei ofi Capitali 

Punishment.i Ini 1953i thei Commissioni submittedi itsi report.i Thei followingi arei thei 

suggestionsi madei byi thei Royali Commission: 

1. Raisingi thei agei limiti fori imposingi thei deathi sentencei fromi eighteeni toi twentyi 

one. 

2. Mercyi killingsi arei noti toi bei removedi fromi thei categoryi ofi murder. 

3. Deathi penaltyi couldi noti rationallyi bei abolishedi fori womani andi retainedi fori men. 

4. M‘ci Naughteni Rulesi datingi fromi 1843,i shouldi bei abrogatedi andi thati thei juryi 

shouldi bei lefti freei ―toi determinei whetheri ati thei timei ofi thei act,i thei accusedi wasi 

sufferingi fromi diseasei ofi thei mindi ori mentali deficiencyi toi suchi ai degreei thati hei oughti 

noti toi bei heldi responsible. 

Thei Commissioni refusedi toi recommendi thati thei judgei bei empoweredi toi pronouncei ai 

lesseri sentencei uponi ai convictioni ofi murder,i buti didi noti suggesti thati iti mighti bei 

possiblei fori thei juryi toi decidei ini eachi casei ifi therei werei extenuatingi circumstancesi 

thati wouldi justifyi thei substitutioni ofi lifei imprisonment. 

Thei Committeei concluded,‖thei conclusioni wouldi seemi toi bei inescapablei thati ini thisi 

countryi ai stagei hasi beeni reachedi wherei littlei morei cani bei donei effectivelyi toi limiti thei 

liabilityi toi sufferi thei deathi penalty,i andi thati thei issuei isi nowi whetheri Capiali 

Punsihmenti shouldi bei retainedi ori abolished.‖i Byi thisi timei therei wasi somei newi 

propagandai publishedi favouringi abolition,i buti threei murderi casesi probablyi didi morei 

thani anythingi elsei toi calli thei attentioni ofi thei publici toi thei problemi ofi Capitali 

Punishment.
13

 

 

Inspitei ofi publici opinioni andi effortsi ofi thei abolitionistsi thei Governmenti refusedi eitheri 

toi abolishi ori toi suspendi thei Capitali Punishmenti oni thei groundi ofi threei reasons: 
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1. Ini thei casei ofi potentiali offenders,i thei Capitali Punishmenti wasi ai uniquei deterrent. 

2. Seriousi difficultiesi mighti arisei ini viewi ofi thei extraordinaryi longi termsi ofi 

detentioni thati wouldi bei requiredi ini thei absencei ofi Capitali Punishment. 

3. Publici opinioni opposedi abolitioni andi iti wouldi bei wrongi toi undertakei iti withouti 

publici support. 

 

Consequentlyi Sydneyi Silverman,i whoi hadi emergedi asi thei leaderi ofi thei abolitionistsi ini 

thei Housei ofi Commonsi decidedi toi introducei ai Billi fori thei abolitioni ofi deathi penaltyi 

ini 1955.i Iti wasi supportedi ini thei Housei ofi Commons.i Thei votei favouringi thei abolitioni 

wasi noti victoryi solelyi fori thei Labouri Party,i asi fortyi eighti Governmenti supportersi hadi 

votedi fori endingi thei usei ofi deathi penaltyi ini Greati Britain.But,i ini thei Housei ofi Lordsi 

iti wasi opposed.i Thei commentaryi ofi ―Thei Newi Statesman‖i andi ―Nation‖i ini thisi regardi 

wasi noteworthy:i ‗Thei Housei ofi Lordsi mayi havei delayedi thei abolitioni ofi hanging:i buti 

iti hasi hastenedi itsi owni abolition.i Fromi thei hillsi andi forestsi ofi darkesti Britaini theyi 

came:i thei halt,i thei lame,i thei deaf,i thei obscure,i thei senilei andi thei forgotteni -i thei 

heredityi peersi ofi Englandi unitedi ini theiri determinationi toi usei theiri medievali powersi toi 

retaini ai medievali institution.‖
14

 

3.5i THEi HOMICIDEi ACT,i 1957: 

Thei Homicidei Billi wasi ai compromisingi measure,i iti wasi hopedi toi drawi supporti fromi 

bothi moderateabolitionistsi andi moderatei retentionists.i Thisi Billi wasi designedi toi resolvei 

thei problemi ini ai manneri acceptablei toi thei majorityi ofi peoplei ini thei countryi andi ini 

parliamenti itselfi andi toi maintaini lawi andi orderi byi providingi Capitali Punishmenti fori 

severali categoriesi ofi murder. 

 

Oni Marchi 21,i 1957i thei Billi becamei law.i Thusi Capitali Punishmenti wasi retainedi fori 

certaini typesi ofi murderi withi ini Greati Britain.i Althoughi iti wouldi eliminatei threei -i 

fourthsi ofi thosei formerlyi subjecti toi executioni stilli thei deathi penallyi existsi ini thei 

statutesi ofi Greati Britain.i Underi thei newi Law,i byi 1960i seventeeni personsi werei 

executed.i Thei ratei ofi executioni isi thereforei roughlyi fouri peri annum,i comparedi withi ani 

annuali averagei ofi thirteeni beforei thei Act.i Whetheri iti isi worthwhilei continuingi thei lawi 
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abouti Capitali murderi ini orderi toi hangi ani averagei fouri personsi eachi yeari outi ofi ani 

averagei totali ofi ai hundredi ori morei murderersi isi debatable. 

 

3.6i THEi MURDERi (ABOLITIONi OFi DEATHi PENALTY)i ACT,i 1965: 

Ultimately,i thei Murderi (Abolitioni ofi Deathi Penalty)i Act,i 1965i abolishedi thei deathi 

penaltyi fori murderi fori ai fivei yeari experimentali period.i Ai hundredi yearsi ofi relentlessi 

crusadei againsti Capitali Punishmenti hasi beeni completed.i Abolitioni ofi deathi penaltyi fori 

murderi ini Greati Britaini wasi madei permananti byi resolutionsi ofi bothi Housesi ofi 

Parliamenti oni 18i Decemberi 1969.i Thei deathi penaltyi isi retainedi nowi onlyi fori highi 

treasoni andi fori piracyi withi violence.
15

 

Sincei thei deathi penaltyi wasi abolishedi fori murder,i motionsi toi reintroducei iti havei beeni 

defeatedi ini thei Housei ofi Commonsi oni ai numberi ofi occasions.i Ini thei lasti decade,i ai 

votei oni ani amendmenti toi thei Criminali Justicei Billi toi reintroducei thei deathi penatlyi fori 

murderi wasi heldi oni Junei 1988i andi iti wasi defeatedi byi 341i toi 218. 

Ani ardenti abolitionisti commentingi oni thei abolitioni ofi deathi penaltyi observed,i ―Whati 

next?i Well,i iti willi stilli bei necessaryi toi expungei thei deathi penaltyi completelyi fromi ouri 

laws,i andi thati oughti surelyi toi bei donei withouti arguments,i ori fears,i thati treasoni andi 

piracyi willi becomei rife,i ori thati arsenalsi andi dockyardsi willi bei burnti down. 

Iti isi submittedi thati ini Greati Britaini publici opinioni veryi muchi influencedi thei 

Legislaturei andi thei resulti isi abolitioni ofi Capitali Punishment.i Bentham‘si assertionsi thati 

thei Legislaturei shouldi exercisei itsi poweri ini consonancei withi thei publici opinioni hadi itsi 

swayi ini England.i Thei Legislaturei shouldi assessi ori gaugei publici opinioni oni mattersi ofi 

greati publici importancei andi iti shouldi accrodinglyi act.i Publici opinioni shouldi bei 

respectedi andi bei giveni effect. 

3.7i CAPITALi PUNISHMENTi INi AMERICA: 

Thei Americani coloniesi hadi noi uniformi criminali law.i Thei rangei ofi variationi duringi thei 

seventeenthi andi eighteenthi centuries,i soi fari asi Capitali Punishmenti isi concerned,i wasi 

considerable.lti mayi bei gaugedi fromi thei differencesi ini thei Penali Codesi ofi 

Masachusettes,i Pennsylvaniai andi Northi Carolina.i Thei earliesti recordedi seti ofi capitali 

statutesi oni thesei shoresi arei thosei ofi thei Masachusettesi Bayi colony,i datingi fromi 1636.i 
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Thei earlyi codification,i titledi ―Thei Capitali Lawesi ofi Newi England‖,i listsi ini orderi thei 

followingi crimes:i idolatry,i witchcraft,i blasphemy,i murder,i assaulti ini suddeni anger,i 

sodomy,i buggery,i adultery,i rape,i man-stealing,i perjuryi ini ai capitali trial,i andi rebellioni 

(includingi attemptsi andi conspiracies).i Eachi ofi thesei crimesi wasi accompaniedi ini thei 

statutei withi ani Oldi Testmenti texti asi itsi authority.30i Duringi onei twelve-monthi period,i 

therei isi ai recordi thati coloniali Masachuesettesi puti toi deathi twentyi witches. 

 

Ini lateri decades,i thisi theocratici criminali codei gavei wayi ini alli buti ai fewi respectsi toi 

purelyi seculari needs.i Beforei 1700,i arsoni andi treasoni asi welli asi thei thirdi offencei ofi 

thefti ofi goodsi valuedi ati overi fortyi shillings,i werei madei capital,i despitei thei absencei ofi 

anyi Biblicali justification.i Severali Negroi slavesi werei burnti ati thei stakei ini Newi Jerseyi 

asi latei asi ini 1785.i Thei Commoni Wealthi ofi Masachusettesi recognizedi ninei capitali 

crimesi andi theyi borei onlyi slighti resemblancei toi thei thirteeni ―i Capitali Lawes‖i ofi thei 

Bayi Colonyi viz.,i treason,i piracy,i murder,i sodomy,i buggery,i rape,i robbery,i arsoni andi 

burglary.
16

 

 

Fari milderi thani thei Masachusettesi lawsi werei thosei adoptedi ini Southi Jerseyi andi 

Pennsylavaniai byi thei originali Quakeri colonists.i Thei Royali charteri fori Southi Jerseyi ini 

1646i didi noti prescribei thei deathi penaltyi fori anyi crime,i andi therei wasi noi executioni ini 

thei colonyi untili 1691.i Ini Pennsylvania,i Williami Penn‘si Greati Acti ofi 1682i specificallyi 

confinedi thei deathi penaltyi toi thei crimesi ofi treasoni andi murder 

. 

Thesei ambitiousi effortsi toi reducei thei numberi ofi capitali crimesi werei defeatedi earlyi ini 

thei eighteenthi centuiyi wheni thei coloniesi werei requiredi toi adopt,i ati thei directioni ofi thei 

Crown,i ai fari harsheri penali code.i Byi thei timei ofi thei wari ofi Independence,i manyi ofi 

thei coloniesi hadi roughlyi comparablei capitali statutes.i Murder,i treason,i piracy,i arson,i 

rape,i robbery,i burglary,i sodomy,i and,i fromi timei toi time,i counterfeiting,i horse-theft,i andi 

slavei rebellioni -i alli werei usuallyi punishablei byi death.i Benefiti ofi clergyi wasi neveri 

widelyi permitted,i andi hangingi wasi thei usuali methodi ofi inflictingi thei deathi penalty. 
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Somei states,i however,i preservedi ai severei code.i Asi latei asi 1837,i Northi Carolinai 

requiredi deathi fori alli thei followingi crimes:i murder,i rape,i arson,i castration,i burglary,i 

highwayi robbery,i stealingi banknotes,i slave-stealing,i thei crimei againsti naturei (buggery,i 

sodomyi andi beastiality),i duellingi ifi deathi ensues,i burningi ai publici building,i assaulti 

withi intenti toi kill,i breakingi outi ofi jaili ifi underi ai capitali indictment,i concealingi ai slavei 

withi intenti toi freei him,i takingi ai freei Negroi outi ofi thei statei withi intenti toi selli himi 

intoi slavery,i thei secondi offencei ofi forgery,i mayhem,i incitingi slavesi toi insurrection,i ori 

ofi circulatingi seditiousi literaturei amongi slaves:i beingi accessoryi toi murder,i robbery,i 

burglary,i arson,i ori mayhem.i Highwayi robberyi andi bigamy,i bothi capitallyi punishable,i 

werei alsoi clergyable.i Thisi harshi codei persistedi soi longi ini Northi Carolinai partlyi 

becausei thei statei hadi noi penitentiaryi andi thusi hadi noi suitablei alternativei toi thei deathi 

penalty. 

 

3.8i THEi ABOLITIONi MOVEMENT:i  

Thei lasti parti ofi thei eighteenthi andi earlyi nineteenthi centuries,i however,i sawi ai steadyi 

movementi ofi thoughti andi feelingi towardsi humanitarianismi overi thei Westerni world,i ofi 

whichi Americai wasi naturallyi ai part:i buti meni likei Williami Penni werei embodimentsi ofi 

ai sociali conscience,i centuriesi aheadi ofi itsi time. 

Penn‘si famousi codei adoptedi ini 1682,i retainedi Capitali Punishmenti onlyi fori whati isi 

nowadaysi termedi ―firsti degreei murder‖.i Hisi criminali reformi ―Bill‖i wasi undoubtedlyi thei 

mosti importanti singlei innovationi ini centuriesi fori amelioratingi thei treatmenti ofi convictedi 

criminals.i But.i afteri hisi deathi in1718,i thei Englishi Penali Codei wasi reinstatedi ini 

Pennsylvania.i Thisi noti onlyi restoredi religiousi offences,i whichi Penn‘si Codei didi noti 

recognise,i buti imposedi thei deathi penlaltyi fori fourteeni separatei offences.i Beforei 

Independence,i ini fact,i thei Englishi coloniesi recognisedi anythingi fromi teni toi eighteeni 

capitali offences:i buti afteri Independence,i Pennsylvaniai againi tooki thei leadi ini reducingi 

thei numberi ofi capitali crimes.i Thei Englishi Penali Codei wasi overhauledi andi thei deathi 

penlaltyi fori witchcrafti wasi abolishedi ini 1791:i and,i oncei more,i Capitali Punishmenti wasi 

abolishedi fori alli offencesi excepti thei firsti degreei murderi ini 1794. 
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Afteri Penn,i thei noteworthyi namei ini thei criminali reformsi wasi thati ofi Dr.i Benjamini 

Rushi (1745-i 1813).i Ini Mayi 1787,i hei gavei ai lecturei ini Benjamini Franklin‘si housei ini 

Philadelphiai toi ai groupi ofi friends,i recommendingi thei constructioni ofi ai Housei ofi 

Reform.i Afteri ai year,i hei wrotei ani essayi entitledi ―Inquiryi intoi thei Justicei andi Policyi 

ofi Punishingi Murderi byi Death.‖i Hei arguedi itsi impolicyi andi injustice.i Thisi essay,i 

publishedi ai fewi yearsi later,i becamei thei firsti ofi severali memorablei pamphletsi 

originatingi ini thei countryi toi urgei thei causei ofi abolition,i andi Dr.i Rushi isi naturallyi 

creditedi withi beingi thei fatheri ofi thei movementi toi abolishi Capitali Punishmenti ini thei 

Unitedi States. 

Likei Romilyi ofi England,i Rushi alsoi dependedi uponi Cesarei Beccaria‘si ―Oni Crimesi andi 

Punishment‖i fori hisi argumentsi ini favouri ofi thei abolitioni ofi Capitali Punishment.i Thei 

maini pointsi ofi Rush‘si argumenti werei simplei enough:i scripturali supporti fori thei deathi 

penaltyi wasi spurious:i thei threati ofi hangingi doesi noti deteri buti createsi crime:i wheni ai 

governmenti putsi onei ofi itsi citizensi toi death,i iti exceedsi thei powersi entrustedi toi it.i Ini 

thei yearsi immediatelyi followingi thei publicationi ofi Rush‘si essay,i severali otheri 

prominenti citizensi ini Philadelphia,i notablyi Franklini andi thei Attorneyi General,i Williami 

Brandford,i gavei theiri supporti toi reformi ofi thei capitali laws.i Ini 1794,i theyi achievedi thei 

repeali ofi thei deathi penaltyi fori thei crimei ofi ―firsti degreei murder‖. 

Thesei reformsi ini Pennsylavaniai havei noi immediatei influencei ini otheri States...i Ini thei 

Unitedi Statesi noi majori publici figurei emergedi asi leadersi ini thisi movementi untili severali 

decadesi later.i Duringi thei earlyi decadesi ofi thei nineteenthi century,i individuali effortsi 

werei toi advancei thei causei ofi abolitioni ofi Capitali Punishment.i Edwardi Livingstoni (1764-

i 1886)i whoi preparedi ai revolutionaryi penali codei fori Louisiana,i insistedi oni totali 

abolition.i But,i hei didi noti livei longi enoughi toi learni thati duringi thei nexti halfcentury,thei 

leadingi piecei ofi anti-Capitali Punishmenti propagandai ini thei Unitedi Statesi wasi ai thirtyi 

pagei excerpti fromi hisi modemi Louisianai Code.i Fewi voicesi rosei ini supporti ofi him.i Onei 

Newi Yorki Quakeri hiti oni thei worldyi ideai thati thei besti ―practicali curei fori murderousi 

impulses‖i wouldi bei toi imposei ani ―enormousi duty‖i oni alli kindsi ofi strongi liquor.i Ai 

pacifici clergyman,i Johni Edward,i wrotei ai tracti entitledi ―Seriousi Thoughti oni thei Subjectsi 

ofi ―Takingi thei Livesi ofi Ouri Fellowi Creatures‖i whichi enjoyedi widei circulationi ini Newi 

York. 
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Noti untili 1830i didi thei literaryi effortsi ofi Rushi andi Livingstoni begani toi beari fruit.i Byi 

thati time,i thei Legislaturei ini severali Statesi (notablyi Maine,i Masachusettes,i Ohio,i Newi 

Jersey,i Newi Yorki andi Pennsylvania)i werei besiegedi eachi yeari withi petitionsi oni behalfi 

ofi abolitioni fromi theiri constituents.i Speciali Legislativei Committeesi werei formedi toi 

receivei thesei messages,i holdi hearings,i andi submiti recommendations.Anti-gallowsi 

societiesi camei intoi beingi ini everyi Statei alongi thei eastern,i seai board. 

Thei highi wateri marki wasi reachedi ini 1840si wheni Horacei Greenley,i thei Editori andi 

founderi ofi the 

Newi Yorki Tribunei becamei onei ofi thei nation‘si leadingi criticsi ofi thei deathi penalty.i 

Anotheri notablei figurei ini thei areai ofi abolitioni ofi Capitali Punishmenti wasi Charlesi 

Spear,i whoi wasi thei authori ofi Essaysi ―Oni thei Punishmenti ofi Death‖i ini 1844.i Ini 1845,i 

hei hadi foundedi ai journali entitledi ―Thei Hangman‖i whichi afterwardsi becamei thei 

―Prisoners‘i Friend‖i andi continuedi publicationi untili 1859.i Abouti thei samei periodi thei 

Newi Yorki Societyi fori thei Abolitioni ofi Capitali Punishmenti wasi sponsoredi byi suchi 

prominenti citizensi asi thei Reverendi Williami S.i Baclch,i Johni Quineyi Adams,i Williamsi 

H.i Stewardi andi formeri Unitedi Statesi Vice-Presidenti Richardi M.i Johnsoni ofi Kentuckyi 

andi Georgei M.i Dallasi ofi Pennsylvania. 

Ini Mayi 1845,i ai Nationali Societyi wasi formedi ini Philadelphia,i thei headi quartersi ofi thei 

Pennsylvania,i fori promotingi thei Abolitioni ofi Deathi Penaltyi andi withini ai fewi yearsi 

Statei societiesi existedi ini Tennessee,i Ohio,i Alabama,i Louisiana,i Indianai andi Iowa.i Thei 

consciencei ofi mankindi wasi soi revoltedi byi Capitali Punishmenti thati thei deathi penaltyi 

couldi noti bei enforcedi ini practice.i Onei authorityi estimatedi thati ini thei yeari ofi 1894,i 

therei werei 9,800i knowni murders,i buti onlyi 132i legali executions,i plusi 190i illegali ones.i 

Thus,i twentyi ninei outi ofi thirtyi murderersi goti offi withouti beingi punished. 

Ini 1846,i thei Territoryi ofi Michigani votedi toi abolishi hangingi andi toi replacei iti withi lifei 

imprisonmenti fori alli crimesi savei treason.i Thisi lawi tooki effecti oni Marchi 1,1847i andi 

Michigani becamei thei firsti Englishi speakingi jurisdiction,i ini thei worldi toi abolishi deathi 

penaltyi fori alli practicali purposes.i Ini 1852,i Rhodei Islandi abolishedi thei gallowsi fori 

crimes,i includingi treason.i Thei nexti yeari Wisconsini didi likewise.i Mainei abolishedi iti ini 

1876,i buti reintroducedi iti ini 1833i andi abolishedi iti againi ini 1887.i Fouri otheri statesi 

prohibitedi iti fromi 1907i toi 1911,i andi seveni morei betweeni 1913i andi 1918,i fivei ofi 
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thesei restoredi iti afteri ani averagei periodi ofi abouti threei years.i Southi Dacotai restoredi iti 

ini 1939.i But,i onlyi onei mani wasi executedi sincei then. 

Betweeni thei peaki ofi thei Progressivei Erai noi lessi thani eighti statesi -i Kansas,i Minnesota,i 

Washington,i Oregaon,i Northi andi Southi Dakota,i Tennesseei andi Arizonai abolishedi thei 

deathi penaltyi fori murderi andi fori mosti otheri crimes.i However,i byi 1921,i Tennessee,i 

Arizona,i Washington,i Oregaoni andi Missourii hadi reinstatedi it.i Hadi iti noti beeni fori 

persuasivei voicesi ofi Clarencei Darrow,i thei greati ―Attorneyi fori thei damned‖,i andi for 

 

Lewisi E.i Dawes,i thei renownedi wardeni ofi Singi Singi Prison,i andi organisationi ini 1927i 

ofi thei Americani Leaguei toi abolishi Capitali Punishment,i thei lawlessi erai ofi thei twentiesi 

mighti havei seeni thei deathi penaltyi reintroducedi ini everyi Statei ini thei Union.i Byi 1918i 

thei deathi penaltyi wasi mandatoryi fori capitali crimei ini fewi states.i Byi 1930i therei 

remainedi onlyi fivei statesi withi ai mandatoryi deathi law,i andi ini 1951,i Vermonti andi Newi 

Yorki werei thei onlyi Statesi lefti withi suchi ai law.i Thisi practicei hasi ledi toi thei enhancingi 

thei poweri ofi thei juryi ori thei court,i ori both,i ini decidingi whetheri thei convictedi personi 

shouldi bei executedi ori bei giveni ai lesseri sentencei thani death.i Thisi isi donei partlyi byi 

establishingi ai differenti degreesi ofi homicidei -i ai divisioni unkonwni toi Englandi tilli 1957i 

–i andi partlyi makingi thei deathi sentencei permissivei insteadi ofi mandatory. 

 

3.9i THEi PRESENTi SITUATIONi INi AMERICA: 

Thei deathi penaltyi isi completelyi abolishedi ini ninei ofi thei statesi andi ai lifei sentencei isi 

giveni instead.i Ini twentyi otheri states,i thei penaltyi isi rarelyi used.i Toi sumi upi thisi recordi 

ini chronologicali order,i Capitali Punishementi hasi soi fari beeni abolishedi ini Michigani 

(1847),i Rhodei Island(1852),i Wisconsini (1853),i Mainei (1887),i Minnesotai (1911),i Northi 

Dakotai (1915),i Alaskai andi Hawaii (1957)i andi Delwarei (1958)i thoughi Rhodei Islandi andi 

Northi Dakotai arei noti perfecti examples,i asi theyi providei thei deathi penaltyi fori murderi 

committedi ini prison,i byi ai lifer.i Ini thei Statei ofi Washington,i thei juryi mayi decidei 

betweeni deathi ori lifei sentencei andi thei juryi mayi recommendi alternativei punishment.i Ai 

deathi sentencei mayi similarlyi bei commutedi toi lifei imprisonmenti ini vimallyi alli States,i 

andi ini somei (suchi asi Idaho,i Illinois,i Louisiana,i Newi York,i Oklahomai andi Texas)i 

atleasti iti cani bei directlyi commutedi toi lessi thani lifei sentence. 
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Alburti Camus,i thei Nobeli Prizei winneri commentingi oni ai filmi ―Ii wanti toi live‖i whichi 

surroundsi thei wholei practicei ofi passionlessi deliberatei killingi asi ai punishment,i 

performedi ini thei namei ofi Statei said:i ―Herei isi thei realityi ofi ouri times,i andi wei havei 

noi righti toi bei ignoranti ofi it.i Thei dayi willi comei wheni suchi documentsi willi seemi toi 

usi toi referi toi prehistorici timesi andi wei shalli consideri themi asi unbelievablei thati ini 

earlyi centuriesi witchesi werei burnti ori thievesi hadi theiri righti handsi cuti off.i Suchi ai 

periodi ofi truei civilizationi isi stilli ini thei future,i ini Americai andi ini France. 

Toi conclude,i ―thei historyi ofi Capitali Punishmenti ini Americai hasi passedi throughi periodsi 

ofi unarticulatedi acceptancei ini thei earlyi centuriesi toi ai nearlyi totali repudiationi ini thei 

Furmani casei toi ai limitedi acceptancei whichi isi evidencedi byi thei posti Furmani decision. 

 

3.10i ORIGINi OFi CAPITALi PUNISHMENTi INi INDIA: 

Capitali Punishmenti hasi beeni prevalenti ini Indiai fromi timesi immemorial.i Iti isi asi oldi asi 

thei Hindui Society.i Therei werei referencesi abouti thei deathi penaltyi ini ouri ancienti 

scripturesi andi lawi books.i Kanei pointsi outi ―Iti willi bei seeni fromi thei earlyi sutrasi likei 

thati ofi Gautamai andi fromi Manusmritii thati thei ancienti criminali lawi ini Indiai wasi veryi 

severei andi drastic.i Buti fromi thei timesi ofi Yajnavalkya,i Naradai andi Brihaspatii thei 

rigouri ofi punishmenti wasi lessenedi andi softened.
17

 

 

Thei fundamentali basisi of‗Dandaniti‘i wasi deterrence.i Thei concepti ofi reformationi wasi 

noti knowni toi thei smritii writers.i Onei morei salienti featurei ofi ancienti Hindui lawi wasi 

thati thei punishmenti dependedi uponi thei castei ofi thei offenderi asi welli asi thei victim.i 

Therei wasi littlei uniformityi betweeni thei variousi scripturesi andi sastras.i Thei lawi 

dependedi uponi thei naturei andi whimi ofi thei King,i ifi noti ini theory,i ati leasti ini practice.i 

Nevertheless,i murderi wasi consideredi toi bei thei worsti ofi alli crimesi andi hencei thei 

punishmenti wasi alsoi severe. 

 

Variousi formsi ofi punishmenti werei mainlyi tracedi fromi thei Rigi Vedai andi Atharvi Veda.i 

Therei isi ai mentioni ini bothi Rigi Vedai andi Athrvai Vedai abouti thei deathi penaltyi byi 
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hanging,i byi shooting,i byi thunderbolt,i byi electrocution,i ori byi combinationi ofi anyi ofi thei 

threei punishmentsi outi ofi thei above. 

 

Thei inflictioni ofi penalties,i includingi thei penaltyi ofi death,i isi ai processi operatingi againsti 

certaini classesi ini general:i andi eveni ifi ai singlei individuali isi subjectedi toi anyi penalty,i 

includingi thei penaltyi ofi death,i iti isi becausei ofi thati individuali belongingi toi thei 

enumeratedi classi ofi thei sociali degenerates.i Thei hundredi andi fourthi hymni ofi thei 

seventhi parti ofi thei Rigi Vedai andi fourthi hymni ofi Eighthi parti ofi Atharvai Vedai havei 

beeni addressedi ini commoni toi thei deitiesi Indrai andi Soma.i Inflictioni ofi punishmenti oni 

culpritsi appearsi toi bei thei commoni jurisdictioni ofi thesei twoi deities.i Thei hymnsi reflecti 

thei instrumentalityi ofi Indrai ini inflictingi penaltiesi ini consultationi withi Soma,i makingi 

therebyi thei inflictioni ofi punishmenti asi ai matteri ofi commoni deliberationi ofi thei deitiesi 

Indrai andi Soma,i asi ifi thei twoi arei respectivelyi thei executivei andi thei judiciali organs,i 

actingi ini unison,i ini thei cosmici government. 

 

Tilli thei endi ofi thei Epici periodi killingi wasi justifiedi eitheri ini wari ori combat.i Thei 

eighteeni prominenti epics,i thei puranas,i arei impregnatedi withi thei classicali themei ofi thei 

incarcerationi ofi godheadi oni thei missioni ofi killingi non-Aryani sovereigns.i Alli thisi 

depictsi thei culti ofi killingi asi ai culturali crusade.
18

 

Killingi ofi ai demoni ori evili spiriti wasi supposedi toi bei ai veryi religiousi acti performedi 

withi ai viewi toi propotiatingi thei deitiesi fori safeguardingi thei welfarei ofi thei group.i Withi 

thati objecti ini view,i suchi punishmentsi werei usuallyi carriedi outi ini thei publici gatherings,i 

sincei theyi hadi ai religiousi outlook.i Suchi ai modei ofi Capitali Punishmenti seemedi toi havei 

beeni ini vogue. 

Thei administrationi ofi criminali justicei asi ani integrali parti ofi thei sovereigni functioni ofi 

thei Statei didi noti seemi toi havei emergedi ini Indiai tilli thei smritii period.i Thei crediti goesi 

firsti toi smritis,i mainlyi Manui andi secondlyi toi thei Arthai Sastrai ofi Kautilya,i whoi havei 

eliminatedi thei influxi ofi metaphysicali subtletiesi intoi thei innatei conditionsi ofi thei society'i 

governedi byi positivei lawi administeredi byi thei Royali Courts.i Thei administrationi ofi 

criminali justicei ini accordancei withi thei tenetsi ofi positivei lawi deducedi fromi thei 
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principlesi laidi downi ini thei smritis,i veryi ofteni alloyedi withi Royali edictsi ori ordinances,i 

emergedi ini thei smritii periodi andi continuedi tilli thei Mughali regimei ini Indiai untili iti wasi 

replacedi byi codifiedi penali lawi ini thei Britishi regime. 

Thei Manui Smritii hasi recongnisedi ai juristici distinctioni betweeni thei sentencei ofi deathi 

‗dejure‘i andi ‗dei facto‘.i Iti isi statedi thati ai deathi sentencei passedi oni ai Brahmini culpriti 

isi noti toi bei executedi ‗dei facto‘,i buti onlyi ‗dei jure‘i byi thei tonsurei ofi hisi head.i Thei 

tonsurei toi suchi ai Brahmini wasi asi goodi asi hisi deathi Thei deathi sentencei ofi ai Brahmini 

culpriti mayi bei executedi ‗dei jure‘i byi hisi exilei also. 

Thei lateri smritii writersi alsoi concurredi withi thei opinioni ofi Manu.i Kautilya‘si Arthai 

Sastra,i Gautama‘si Dharmai Sutrasi andi Yajnavalkya‘si smritii prescribei thati asi ai generali 

rule'ai Brahmini offenderi wasi noti toi bei sentencedi toi deathi ori corporali punishmenti fori 

anyi offencei deservingi ai deathi sentence,i buti ini suchi casesi otheri punishmentsi shouldi bei 

substituted. 

Kautilyai whoi exemptedi ai Brahmini fromi deathi sentence,i asi ai generali rulei prescribedi 

certaini extraordinaryi circumstancesi wherei deathi penaltyi cani bei giveni toi ai Brahmini 

also.i Ai Brahmini whoi aimsi ati thei kingdomi ori whoi forcesi entrancei intoi thei king‘si 

haremi ori whoi instigatesi alieni enemiesi ori tribesi againsti thei kingi ori whoi instigagesi 

disaffectioni ori rebellioni ini fortsi ori ini thei countryi ori ini thei armyi shouldi bei sentencedi 

toi death.i Katyayanai wasi againsti exemptingi Brahminsi fromi deathi penaltyi andi statedi thati 

eveni ai Brahmini deservedi toi bei killedi ifi hei bei guiltyi ofi causingi abortion,i ori ifi hei bei 

ai thiefi ofi goldi ori ifi hei killsi ai Brahmini womani withi ai sharpi weaponi ori ifi hei killsi ai 

chastei woman.i Deathi Penaltyi oni culpritsi belongingi toi ai classi otheri thani thati ofi thei 

Brahminsi hasi toi bei executedi ‗dei facto‘i withouti anyi exceptions. 

 

Manui Smritii noti onlyi prescribedi variedi typesi ofi punishmentsi dependingi uponi thei casti 

andi sociali statusi ofi thei offenderi andi victim,i buti alsoi prescribedi variousi modesi ofi 

carryingi outi thei executioni dependingi uponi thei offencei committed.i Thei thiefi ofi 

unclaimedi propertyi isi liablei toi bei crushedi toi deathi byi ani elephant.i Thei punishmenti fori 

institutioni ofi ai maliciousi proceedingi mayi rangei fromi fine,i corporali paini andi death,i 

commensuratei withi thei chargei levelledi againsti thei accused.i Ai sudrai bringingi falsei 

accusationi ofi thefti againsti ai Brahmini isi liablei toi bei awardedi deathi penalty. 
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Thei punishmenti oni ai thiefi ofi gold,i silveri ori otheri metali ofi thei weighti ofi ai hundredi 

gramsi ori valuablei appareli ofi anotheri mighti rangei fromi corporali pain,i amputation,i ori 

deathi ini accordancei withi thei gravityi ofi thei offencei andi withi duei regardi toi timei andi 

placei ofi offencei andi thei classi ofi offencei toi whichi thei owneri ofi suchi propertyi wouldi 

belongi to.i Ai personi ofi noblei birth,i convictedi ofi thefti ofi gemsi ori preciousi stones,i ori 

ofi kidnappingi ai woman,i isi liablei toi penaltyi ofi death.i Ai culpriti guiltyi ofi arson,i ofi 

poisoning,i ofi causingi hurti oni ani unarmedi victim,i ori robbery,i andi ofi stealingi cropsi ori 

women,i eveni ifi hei bei ai preceptor,i ani oldi mani ori child,i isi liablei toi bei killedi instantly.i 

Ani adultressi proudi ofi moneyi ori beauty,i bringingi indignityi toi heri husbandi byi lyingi 

withi heri paramouri isi liablei toi bei bitteni toi deathi byi dogsi ini ai publici placei andi thei 

paramouri isi toi bei burnti toi deathi byi beingi placedi oni ai red-hoti ironi cot. 

 

3.11i OFFENCESi AGAINSTi STATE: 

Afteri Manu,i thei totali scenarioi wasi changed.i Offencesi againsti God,i moralityi andi upperi 

classi peoplei tooki ai backi seat,i andi offencesi againsti thei Statei werei consideredi toi bei thei 

gravest.i Kautilya‘si Arthai Sastrai reflectsi thisi changei ofi attitude,i whichi isi stilli prevalenti 

andi embeddedi ini alli thei penali lawsi ofi thei worldi tilli date. 

 

Kautilyai consideredi offencesi againsti thei Statei asi gravest,i andi prescribedi deathi penaltyi 

fori suchi offencesi eveni oni thei leasti pretext.i Therei arei fouri broadi classesi ofi offences,i 

traceablei ini Arthai Sastrai asi wouldi entaili deathi penalty,i namely,i (a)i spyingi againsti thei 

State,i (b)i misappropriationi fromi thei Statei exchequeri ori fromi personali propertyi ofi thei 

king,i ori fromi thei resourcesi ofi thei State,i (c)i conspiracyi byi officersi ofi thei State,i 

includingi ministers,i andi (d)i otheri heinousi offencesi committedi byi citizens.i Deathi penaltyi 

fori offencesi againsti securityi ofi Statei werei awarded,i noti strictlyi asi ai marki ofi justicei 

buti ratheri asi ai measurei ofi policyi ori expediencyi wherei noi chancesi couldi bei taken.i Ai 

liberali viewi ini thesei mattersi couldi geopardisei thei securityi ofi thei State. 

 

Thei offencei ofi breachi ofi secrecy,i whichi is,i ini otherwords,i thei samei thingi asi spyingi 

againsti thei Statei isi punishablei withi death.i Thei offencei ofi embezzlementi fromi thei Statei 
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treasury,i ifi committedi byi thei treasureri entailsi deathi penalty.i Thei otheri offencesi whichi 

carriedi deathi penaltyi arei misappropriationi ori conversioni ofi thei personali belongingsi ofi 

thei sovereigni andi involvementi ofi officersi ofi Statei ini thei offencei ofi disposingi ofi anyi 

jeweli extractedi fromi minesi ori sandali woodi forests. 

 

Arthai Sastrai containedi provisionsi fori deathi penaltyi oni officersi ofi State,i wheni suspectedi 

toi bei conspiratorsi ori otherwisei guiltyi ofi breachi ofi loyaltyi toi thei sovereign.i Deathi toi 

suchi suspectsi hadi toi bei broughti abouti onlyi byi diplomatici manoeuvringi andi ratheri ini ai 

clandestinei way.i Iti alsoi prescribedi deathi penaltyi fori clandestinei deaths,i whichi resemblei 

ouri modemi dayi fakei encountersi byi police. 

 

Thei thugsi andi cheatsi ini placesi ofi pilgrimagei wouldi reapi deathi penaltyi oni theiri fourthi 

offence.i Personsi guiltyi ofi rape,i abductioni ori ofi keepingi othersi ini wrongfuli 

confinement,i ori thosei whoi causei grievousi hurti toi othersi byi thei offencei ofi deprivationi 

ofi membersi ofi thei body,i likei nosei ori eari andi thosei whoi killi thei horsesi ori elephantsi 

ofi thei kingi ori steali suchi chattelsi ori chariotsi ori thosei whoi havei trespassedi oni placesi 

ofi publici resort,i wouldi alsoi meeti deathi penalty.i Causingi thei deathi ofi ai virgini belowi 

thei agei ofi menstruationi isi offencei entailingi deathi penalty.i Lettingi outi ai prisoneri fromi 

thei prisoni wouldi entaili penalty,i ofi confiscationi ofi thei propertyi andi deathi also.i Assaulti 

oni ai womani byi ai prisoneri andi cohabitationi committedi byi ai sudrai mani withi ai 

Brahmini ladyi alsoi carriedi thei deathi penalty.i Deathi causedi ini ai scufflei calledi fori deathi 

penaltyi withi torture,i buti ifi deathi ofi thei victimi didi noti takei placei immediatelyi andi hei 

diedi withini seveni daysi theni thei penaltyi wouldi bei deathi withouti torture. 

 

Thei Arthai Sastrai prescribedi deathi penaltyi fori murderi eveni ifi iti occuredi ini ai quarreli ori 

duel.i Hangingi wasi thei penaltyi fori spreadingi falsei rumours,i house-breakingi andi stealingi 

thei king‘si horsesi andi elephants.i Fori offencesi againsti thei State,i fori murderingi one‘si 

fatheri andi motheri ori committingi seriousi arsoni Capitali Punishmenti wasi giveni ini variedi 

forms,i namelyi roastingi alive,i drowning,i tramplingi byi elephants,i devouringi byi dogs,i 

cuttingi intoi pieces,i impalementi etc., 
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Fori rape,i threati toi kill,i abductioni andi wrongfuli confinement,i deathi wasi giveni byi 

crucifixion.i Thei otheri offencesi whichi carriedi deathi penaltyi byi crucifixioni werei tresspassi 

oni placesi ofi publici resort,i causingi grievousi hurt,i stealingi king‘si chattelsi andi chariotsi 

etc.,i Fori committingi arsoni deathi penaltyi wasi executedi byi burning.i Thei personi guiltyi ofi 

damagingi ai bridgei ori obstructioni ofi ai wateri coursei wouldi bei drowned.i Causingi deathi 

byi poisoni wasi alsoi punishedi byi drowning.i Womeni werei noti exemptedi fromi deathi 

penalty.i But,i ifi ai womani wasi foundi toi bei pregnant,i heri executioni wouldi bei postponedi 

tilli onei monthi afteri heri delivery.i Thisi provisioni wasi cleareri thani thei provisioni ofi 

Criminali Procedeurei Code.i Thei womani guiltyi ofi killingi heri husband,i ori heri offsprings,i 

ori committingi arson,i ori causingi thei deathi ofi anyi personi byi poisoningi wouldi bei 

crushedi toi deathi byi cows. 

 

Iti isi notablei thati thei Arthai Sastrai isi noti ai penali codei andi naturallyi lacksi ai coherenti 

schematizationi ofi offencesi andi theiri penaltiesi ofi deathi mentionedi thereini arei noti toi bei 

takeni asi exhaustivei buti onlyi illustrative.i Theyi arei meanti toi seti guidelinesi fori thei 

sovereigni havingi mosti ofi thei thingsi toi bei determinedi byi discretioni ofi thei sovereign:i 

andi thei penaltyi ofi deathi attachedi toi soi manyi offencesi doi noti ati alli seemi toi bei 

imperative. 

 

Ini Buddhistsi textsi alsoi referencesi toi deathi penatlyi werei found.i Eveni ai compassionatei 

kingi likei Emperori Ashokai postulatedi deathi penaltyi fori ai numberi ofi heinousi crimes,i 

thoughi Generali Amnestyi existed.i Idui Batuta,i ini hisi writingsi paintedi thei picturei ofi 

India,i asi iti wasi ini thei 14thi century,i pointedi outi thati Capitali Punishmenti wasi ini voguei 

fori thei offencesi ofi morali turpitude.i Eveni membersi ofi thei Royali familyi werei dealti withi 

likei ordinaryi men. 

 

3.12i THEi MUSLIMi PERIOD: 

Muslimi periodi marksi thei beginningi ofi ai newi erai ini thei legali historyi ofi India.i Thei 

sociali systemi ofi Muslimsi wasi basedi oni theiri religion,i Islam,i whichi mayi bei describedi 

asi ai reformisti versioni ofi seventhi centuryi Arabiani practice.i Muslimsi afteri conqueringi 
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Indiai imposedi theiri criminali lawi oni Hindus,i whomi theyi conquered.i Consequenly,i beforei 

thei adventi ofi thei British,i thei Mohammedani Criminali Lawi wasi prevailingi ini India. 

 

3.13i THEi ORIGINi ANDi NATUREi OFi MOHAMMEDANi CRIMINALi LAW: 

Thei primaryi basisi ofi Mohammedani criminali lawi wasi believedi toi bei ofi divinei origin.i 

But,i thei lawsi ofi Qurani werei foundi inadequatei toi administeri justice.i Wheni Qurani wasi 

foundi inadequate,i soi toi fulfili thei wanti ofi largei andi civilisedi communityi therei wasi 

introducedi thei ―Sunna‖i ori rulesi ofi conducti deducedi fromi thei orali precepts,i actionsi andi 

decisionsi ofi thei Prophet.i Thesei authentici traditionsi werei takeni toi bei thei seondi 

authorityi ofi Mohammedani lawi andi werei regardedi asi conclusivei ini casesi whichi werei 

noti expresslyi providedi byi thei Quran.i Thei thirdi sourcei ofi legali authorityi receivedi byi 

thei ―Sunnies‖i wasi thei concurrencei ofi thei companionsi ofi Muhammedi andi failingi thisi 

theyi tooki thei aidi ofi analogyi asthei fourthi source.i ―Analogy‖i isi ai vasti scatteredi massi ofi 

materiali codifiedi afteri thei deathi ofi thei Prophet,accordingi toi thei ideasi andi opinionsi ofi 

fouri greati Muslimi Jurists. 

Thei traditionali Muslimi Criminali Lawi broadlyi classifiedi crimesi underi threei heads:i (i)i 

Crimesi againsti God,i (ii)i Crimesi againsti sovereigni andi (iii)i Crimesi againsti privatei 

individuals.i Thei firsti categoryi includesi suchi crimesi asi apostacy,i drinkingi intoxicatingi 

liquors,i adulteryi etc.,i Thei secondi categoryi consistsi ofi crimesi suchi asi theft,i highwayi 

robberyi andi robberyi withi murderi andi thei like.i Thei thirdi categoryi includesi suchi 

offencesi asi murder,i maimingi etc.,i i.e.,i offencesi againsti humani body.i Accordingly,thei 

Muslimi Criminali Lawi arrangedi punishmentsi fori variousi offencesi intoi fouri categories.,i 

namelyi Qisai retaliation,i Diyai ori bloodi money,i Haddi ori fixedi penaltiesi andi Taziri ori 

discretionaryi punishments. 

Beforei proceedingi intoi thei details,i iti wouldi bei convenienti toi havei ai cleari ideai abouti 

thei conceptioni andi classificationi ofi Homicidei underi Muslimi Law.i Homicidei underi 

Muslimi Lawi wasi classifiedi underi thei followingi heads: 

1)i Homicidei ini prosecutioni ofi wari againsti hostilei Muslimsi fori thei advancementi ofi 

Islam.i 2)i Homicidei ini supporti ofi Mussalmani communityi 3)i Homicidei ofi ani apostatei 

Muslimi 4)i Homicidei ofi ani insurgenti againsti thei rightfuli Imami 5)i Homicidei ofi ai 

personi whoi resistsi thei establishedi governmenti openlyi 6)i Homicidei ofi ai condemnedi 
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criminali andi 7)i Homicidei ofi ai murdereri byi ai personi whoi wasi legallyi entitledi toi 

retaliatei arei lawfuli andi justifiable. 

Leavingi thesei instances,i thei Muhammedani Criminali Lawi recognisedi thei generali legalityi 

ofi puttingi anotheri personi toi death,i ifi necessary,i fori thei preventioni ofi evil,i andi safetyi 

ofi thei community.i Capitali Punishmenti couldi bei imposedi oni personsi whoi violentlyi 

disturbi thei publici peace,i highwayi robberers,i personsi committingi arson,i personsi whoi 

commiti extortionsi underi thei pretexti ofi collectingi publici taxes,i falsei informersi andi 

generallyi oni alli habituali ill-doersi whoi madei practicei ofi committingi offencesi injurisousi 

toi society.i But,i thisi inflictioni ofi deathi uponi ai criminali byi ai privatei individuali wasi 

onlyi justifiedi ifi thei criminali wasi ini thei acti ofi committingi thei crime:i afteri thei 

completioni ofi thei offence,i onlyi ai competenti officiali wasi authorisedi to'punishi thei 

offender. 

Besidesi thesei therei werei fivei kindsi ofi homicidesi underi Mohammedani Law. 

1. Qatl-i-Amd:i Iti literallyi meansi wilfuli homicidei andi impliesi intentioni toi killi 

followedi byi ai voluntaryi act.i Iti entitlesi thei aggrievedi personi toi demandi Qisa.i Thei righti 

ofi retaliationi beingi consideredi asi ai privatei right,i thei possessorsi ofi thei righti werei ati 

libertyi toi remiti theiri claim,i andi forgivei thei offender:i ori toi compound,withi thei consenti 

ofi thei murdereri fori compensation. 

2. Diyai ori Blood-money:i Diyai meanti bloodi money.i Ini casesi ofi homicidei Qisai 

couldi bei exchangedi fori money.i Thei murdereri paidi somei moneyi toi thei legali heiri ofi 

thei victim,i soi thati thei avengeri wouldi noti retaliate.So,i practically,i thei punishmenti ofi 

Diyai wasi ai corollaryi toi thei punishmenti ofi Qisa.i Thei blood-moneyi wasi fixedi byi law,i 

fori mani iti wasi 3333-5-4i Dinarsi andi fori causingi thei deathi ofi ai womani iti wasi halfi thei 

amount.i Curiously,i therei wasi noi differencei betweeni thei compensationi fori thei deathi ofi 

ai Muslimi andi ai non-Muslim. 

3. Hadd:i Ini thei casei ofi Hadd,i thei lawi prescribedi andi fixedi thei penaltiesi fori 

certaini offences.i Ini otherwordsi iti meanti boundaryi ori fixedi limiti ofi punishmenti withi 

referencei toi thei righti ofi Godi ori toi Publici Justice.i Ini suchoffencesi thei Judgei wasi noti 

freei toi usei eitheri Qisai ori Diyai ori hisi discretioni buti hei wasi requiredi toi passi asentencei 

accordingi toi thei provisionsi ofi law.i  
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4. Tazir:i Taziri meansi discretionaryi punishment.i Offencesi fori whichi noi punishmenti 

wasi prescribedi werei lefti toi thei discretioni ofi thei Judgesi toi givei anyi sorti ofi punishmenti 

fromi imprisonmenti andi banishmenti toi publici exposure.i Thei circumstancesi ofi eachi casei 

determinedi thei Tazir.i Ini thesei casesi thei kingi hadi thei righti called―Righti ofi Siyasat‖i toi 

punishi thei guiltyi ini thei interesti ofi publici justice. 

 

Akbar‘si ideasi ofi justicei mayi bei gatheredi fromi hisi instructionsi toi thei Governori ofi 

Gujarati thati hei shouldi noti takei awayi lifei tilli afteri thei mosti maturei deliberations.i Ini hisi 

timesi thei deathi sentencei wasi awardedi buti itwasi noti accompaniedi withi mutilationi ori 

otheri crueltyi excepti ini casesi ofi gravei sedition.i Thisi sentencei wasi toi bei confirmedi byi 

thei Emperori Thei exemplaryi justicei byi thei Mughali Emperori Jehangiri ini Indiai whoi 

ruledi fromi 1605i toi 1627i wasi ani illustrationi ofi thei lawi ofi ―lifei fori life‖i asi ani 

institutionali punishmenti ini thei 17thi Century. 

Thei Emperori appliedi thisi principlei ini hisi owni case,i byi offeringi himselfi toi bei killedi ini 

thei handsi ofi ai ladyi whoi wasi bereavedi ofi heri husbandi byi ani arrowi ati thei handsi ofi 

empressi Noori Jahan.i Thisi incidenti isi quotedi withi historicali veracity. 

Ai codifiedi systemi ofi penali lawi neveri appearedi eveni ini Mughali period:i andi deathi 

penaltyi fori heinousi offencesi continuedi toi bei parti ofi criminali justice,i thoughi historyi 

fromi timesi ofi Manui toi thei Mughali hasi failedi toi providei anyi knowni instancei ofi 

regularlyi stagedi criminali trial.i Aurangazebi thei lasti ofi thei fivei greati Mughalrulersi isi 

knowni toi havei executedi deathi penaltyi oni Teji Bahaduri Singh,i thei ninthi percepteri ofi 

thei Sikhi religion.Twoi ofi hei sonsi ofi tenthi preceptori ofi thei Sikhi religion,i namelyi Gurui 

Gobindi Singh,i werei puti toi death,i byi plasteringi themi insidei ai wall,i buti alli thei threei 

instancesi ofi deathi penaltyi werei foundedi oni religiousi andi politicali motivesi andi faili toi 

providei anyi cluei toi anyi settledi systemi ofi lawi andi procedurei providingi fori triali ofi 

offencesi callingi fori penaltyi ofi death.i Otherwise,i underi thei dictatesi ofi angeri andi 

passioni Aurangazebi neveri issuedi ordersi ofi death. 

 

3.14i BRITISHi PERIOD: 

Warreni Hastingsi adoptedi thei principlei ofi non-interferencei withi Mohammedani Penali Lawi 

asi longi asi iti wouldi noti affecti thei authorityi ofi thei Governmenti andi thei interestsi ofi thei 
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society.i Iti sooni appearedi however,i thati somei ofi thei provisionsi ofi thei Mohammedani 

Penali Lawi werei ofi suchi ai naturei thati thei Easti Indiai Companyi couldi noti allowi theiri 

continuancei oni groundsi ofi humanityi andi justice. 

Mohammedani Criminali Lawi prescribedi deathi penaltyi andi alsoi otheri crueli 

punishments.‖Thei Mohammedani Criminali Lawi wasi openi toi everyi kindi ofi objection.i Iti 

wasi occasionallyi cruel.i Iti wasi frequentlyi technical,i andi iti ofteni mitigatedi thei 

extravaganti harshnessi ofi itsi provisionsi byi rulesi ofi evidencei whichi practicallyi excludedi 

thei possibilityi ofi carryingi themi intoi effect.‖i Nevertheless,i ini somei respects,i 

undoubtedly,i thei Mohammedani Lawi wasi superiori toi thei Englishi Criminali Lawi ofi thati 

periodi whichi wasi stilli rudei andi crude,i andi fari fromi perfect.i Englishi lawi wouldi hangi ai 

mani fori stealingi triviali things,i buti ini Bengali ai thiefi couldi neveri bei capitallyi punished.i 

Ini prescribingi thei severesti punishmenti fori crimesi againsti person,i iti wasi fari ini advancei 

ofi thei Englishi Criminali Lawi ofi thei eighteenthi centuryi whichi punishedi offencesi againsti 

propertyi withi muchi greateri severity. 

Iti isi noteworthyi toi observei thati Hastingsi whoi boastedi thati hei intendedi toi preservei thei 

nativei lawi andi commentedi uponi Mohammedani Penali Lawi asi barbariousi andi inhumani 

wasi thei instrumenti behindi thei executioni ofi Rajai Nandi Kumar,i whoi wasi falselyi 

implicatedi ini ai briberyi chargei fori thei sini ofi bringingi corruptioni andi briberyi chargesi 

againsi Hastings.i Thei Englishi Acti ofi forgeryi underi whichi Nandi Kumari wasi convictedi 

hadi neveri beeni formallyi promulgatedi ini Calcuttai andi thei peoplei couldi noti bei expectedi 

toi knowi anythingi abouti it.i Thei Hindui ori thei Muslilmi lawi neveri regardedi forgeryi asi ai 

capitali offence.i Toi sentencei ani Indiani toi deathi underi thesei circumstancesi byi applyingi 

literallyi ani obscurei Englishi law,i wasi nothingi shorti ofi miscarriagei ofi justice. 

 

However,i iti isi Cornwallisi whoi broughti substantiali changesi ini thei Criminali Lawi byi 

makingi thei followingi amendments: 

(a) Intentioni ofi homicidei wasi toi bei determinedi fromi generali circumstancesi andi 

properi evidence,i andi noti fromi thei naturei ofi thei instrumenti employed. 

(b) Thei discretioni lefti toi thei nexti ofi thei kini ofi ai murderedi personi toi remiti thei 

penaltyi ofi deathi oni thei murdereri wasi takeni away,i andi thei lawi wasi toi takei itsi coursei 
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uponi alli personsi convictedi thereofi withouti anyi referencei toi thei willi ofi thei relativesi ofi 

thei deceased. 

 

Thei famousi Cornwallisi Codei providedi thati ini casesi ofi murderi thei followingi 

circumstancesi werei noti toi bari thei triali ori condemnationi ofi thei prisoner. 

(i) refusali ofi thei heiri toi prosecute, 

(ii) non-appearancei ofi thei heiri withini ai reasonablei timei and 

(iii) legali incompetency,i e.g.,i minorityi ofi thei heiri toi prosecute. 

 

Ini anyi ofi thesei circumstances,i thei casei wasi toi bei conductedi andi sentencei wasi toi bei 

passedi oni thei suppositioni thati thei deceasedi hadi noi heiri ori thati thei heiri hadi beeni 

presenti ati thei triali andi didi prosecute. 

Ini 1797i furtheri changesi werei broughti ini thei lawi ofi homicide.i Thei lawi officersi werei 

directedi toi givei theiri ―fatwas‖i ini alli casesi ofi wilfuli murderi oni thei assumptioni thati 

Qisai wasi claimed,i eveni wheni iti wasi not,i andi thei sentencei mighti extendi uptoi death.i Ini 

otheri kindsi ofi homicide,i ifi thei Mohammedani Lawi prescribedi thei paymenti ofi thei finei 

ofi blood,i thei judgesi werei directedi toi commutei thei punishmenti toi imprisonmenti whichi 

couldi extendi toi lifei imprisonment. 

 

Ini 1799i thei politicali awarenessi ini Indiansi causedi thei makingi ofi anotheri Regulationi 

whichi wasi thei firsti measurei oni thei offencei ofi treasoni andi whichi penalisedi thisi 

offence.i Ini thei samei yeari justifiablei homicidesi underi Mohammedani Lawi werei alsoi 

regardedi asi opposedi toi publici justice,i andi alli suchi casesi werei declaredi liablei toi 

Capitali Punishment.i Thei capitali sentencei wasi alsoi prescribedi ini casesi ofi homicidei 

whichi werei previouslyi exemptedi fromi retaliationi oni somei flimsyi andi superstitiousi 

groundsi likei thei prisoneri beingi onei ofi thei ancestorsi ofi thei slain,i ori beingi thei masteri 

ofi thei slavei ifi thei deceasedi wasi ai slave,i ori oni thei pleai thati thei deceasedi desirei toi bei 

puti toi death. 

 

Thei nexti reformi camei ini 1802i wheni infanticidei -i thei practicei ofi destroyingi childreni 

byi throwingi themi intoi wateri whichi wasi practisedi partlyi fromi economici reasonsi buti 
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alsoi fromi ai beliefi ini itsi efficacyi asi ai stimulanti toi thei fertilityi ofi thei motheri -i andi 

whichi wasi noti sanctionedi byi thei Hindui Law,i nori countenancedi byi thei religiousi ordersi 

ori by.thei peoplei ati large,i nori wasi iti ati anyi timei authorisedi byi thei Hindui ori 

Mohammedani Governmentsi ofi Indiai -i wasi declaredi toi bei wilfuli murderi andi oni 

convictioni toi bei liablei toi thei punishmenti ofi death,i andi samei punishmenti wasi toi bei 

inflictedi oni alli thei abettorsi andi accomplices,i notwithstandingi anyi contraryi fatwai ofi thei 

lawi officers. 

 

Regulationi VIi ofi 1832i markedi thei endi ofi thei Mohammedani Penali Lawi asi ai generali 

systemi ofi lawi applicablei toi alli personsi ini thei country,i exceptingi ―Britishi subjects‖.i Thei 

periodi ofi horrori ofi thei Mutinyi ofi 1857,i beingi overi Acti XXVIi ofi 1858i wasi enactedi 

withi ai viewi toi discouragingi ai recurrence.i Underi thisi Act,i collectingi men,i arms,i 

ammunition,i ori otherwisei preparingi toi levyi wari againsti thei Statei ori instigating,i ori 

aidingi ini thei commissioni ofi thati offencei wasi madei laiblei toi thei punishmenti ofi death,i 

ori toi thei punishmenti ofi transportationi ofi life,i ori ofi imprisonmenti withi hardi labouri fori 

ai termi noti exceedingi fourteeni years. 

 

Ultimately,i thei Indiani Penali Codei wasi passedi ini 1860.i Thei provisioni regardingi Capitali 

Punishmenti underi thisi codei arei discussedi separately. 

3.15.i THEi MOVEi TOi ABOLISHi DEATHi PENALTYi INi INDIA: 

Afteri thei Indiani Penali Codei camei intoi forcei attemptsi werei madei bothi beforei andi afteri 

independencei fori abolitioni ofi deathi penalty.i Ini 1931i Gayai Prasadi Singhi introducedi ai 

Billi andi ai motioni fori itsi circulationi wasi negativedi afteri thei replyi byi thei theni Primei 

Ministeri Siri Jamesi Crerar. 

 

Thei moveri ini supporti ofi hisi motion,i citedi thei examplesi ofi otheri countriesi whichi hadi 

abolishedi thei deathi sentence,i pointingi outi thati thei abrogationi ofi deathi penaltyi hadi noti 

landedi humani societyi intoi chaos,i andi arguedi thati Capitali Punishmenti hadi ai 

demoralisingi effecti oni thei humani mind.i Thei dangersi ofi convictioni ofi innocenti personsi 

andi miseryi causedi toi thei wifei andi childreni ofi thei condemnedi marti werei alsoi dealti 

upon. 
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Thei Homei Minister,i however,i ini hisi replyi supportedi deathi penaltyi oni thei groundi thati 

ini manyi countriesi deathi sentencei hadi beeni restoredi afteri abolition:i Secondly,i hei 

pointedi outi thati ini thei abolitioni countries,i thei enactmentsi abolishingi deathi sentencesi 

werei madei afteri ai veryi longi periodi ofi experiment:i Thirldy,i hei arguedi thati ini hisi 

experiencei asi Homei Ministeri andi fromi thei familiarityi hei hadi gainedi withi homicidesi 

throughouti thei lengthi andi breadthi ofi India,i hei couldi recitei toi thei Housei ―Crimesi ofi soi 

dreadfuli characteri thati onei isi presentedi withi thei veryi pressingi questioni whetheri ini 

casesi ifi thati kindi anyi punishmenti otheri thni Capitali punishmenti couldi oni anyi theoryi ofi 

crimei bei regardedi asi thei properi punishment.‖i Fourthlyi hei alsoi statedi thati thei Indiani 

lawi wasi morei elastici thani Englsihi law,i asi iti empoweredi thei Courtsi toi passi ani 

alternativei sentence.i Ini thisi connection,i hei statedi ―iti isi myi experience,i bothi asi ani 

officiali ini Locali Governmenti andi asi ani officiali andi ai Memberi ofi thei Governmenti ofi 

India,i thati discretioni isi veryi frequently,i andi Ii thinki oni thei whole,i veryi wiselyi andi 

judiciouslyi exercised.‖ 

 

Ini Independenti Indiai ini 1952i Srii A.i Kazmii movedi ai Billi toi amendi Sectioni 302i ofi 

Indiani Penali Codei ini suchi ai wayi toi abolishi deathi penalty.i But,i lateri thei Billi wasi 

withdrawni withouti muchi discussion.i Subsequently,i Billsi andi resolutionsi werei introducedi 

ini Parliamenti ini 1956,i ini 1958i andi ini 1961i fori abolitioni ofi deathi penalty.i Alli thesei 

attemptsi failed,i but,i providedi ai groundi fori discussioni overi deathi penalty.i Srii Raghunathi 

Singh‘si resolutioni fori thei abolitioni ofi Capitali Punishmenti wasi discussedi ini thei Loki 

Sabha,i ini 1962i andi lateri iti wasi withdrawni afteri discussion.i However,i ai decisioni wasi 

takeni toi referi thei matteri toi thei Lawi Commission.i Thei Governmenti gavei ani assurancei 

thati ai copyi ofi thei discussioni thati tooki placei ini thei Housei wouldi bei forwardedi toi thei 

Lawi Commission,i whichi wasi seizedi ofi thei questioni ofi examiningi thei Codei ofi Criminali 

Procedurei andi thei Indiani Penali Code,i withi ai viewi toi consideringi asi toi whetheri anyi 

changesi arei necessaryi therein. 

 

Thereafter,i ini 1963,i ai question,i wasi puti ini thei Rajyai Sabhai oni thei subjecti Ini thei 

answersi toi thei supplementariesi oni thei questioni Governmenti gavei ani assurancei thati ai 
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copyi ofi thei debatesi thati hadi takeni placei ini thei Rajyai Sabhai ini 1961i oni thei resolutioni 

ofi Smt.i Savitrii Devii Nigami wouldi bei forwardedi toi thei Lawi Commission.i Governmenti 

kepti itsi promisei byi sendingi copiesi ofi Debatesi ini thei Loki Sabhai asi welli asi ini Rajyai 

Sabhai toi thei Lawi Commission.i Asi toi thei resolutioni ofi Srii Raghunadhi Singh,i Dr.i L.M.i 

Singhvi,i hadi movedi ani amendmenti toi thei effecti thati thei originali resolutioni bei 

substitutedi byi onei thati thei Governmenti shouldi takei immediatei stepsi toi seti upi ai 

commissioni consistingi ofi eminenti lawyers,i judgesi andi Membersi ofi thei Housei ofi 

Parliamenti toi consideri thei desirabilityi ofi enactingi legislationi fori thei abolitioni ofi Capitali 

Punishmenti ini India.i Sri.i H. 

C.i Mathuri movedi amendmenti toi thei effecti thati thei questioni regardingi thei abolitioni ofi 

Capitali Punishmenti bei referredi toi thei Lawi Commission.i Srii Bedei alsoi movedi ani 

amendmenti toi thei effecti thati ai committeei ofi eleveni membersi consistingi ofi legali 

expertsi andi membersi ofi Parliameanti bei appointedi toi investigatei andi reporti underi whati 

circumstancesi thei Capitali Punishmenti couldi bei abolished. 

 

Thei Legislativei movei having,i thus,i endedi withi thei resolution,i ofi Srii Raghunathi Singh,i 

thei matteri wasi takeni upi duringi Gandhii Centenaryi year,i wheni thei Governmenti decidedi 

toi commutei thei deathi sentencei ofi condemnedi prisonersi intoi sentencei ofi lifei 

imprisonment.i Ini replayi toi ai questioni raised,i ini thei Rajyai Sabha,i oni Marchi 12,i 1969i 

byi Ganeshi Laii Chaudhary,i whetheri Governmenti hadi orderedi toi commutei thei deathi 

sentencei duringi thei Gandhii Centenaryi year,i thei Homei Minister,i Y.B.i Chavan,i statedi oni 

floori ofi thei Housei thati ini connectioni withi thei Gandhii Centenaryi year,i iti hadi beeni 

decidedi thati ini respecti ofi deathi sentencesi awardedi byi Court,i thei Presidenti wouldi 

exercisei hisi prerogativei ofi mercyi ini thei casei ofi alli prisonersi againsti whomi thei deathi 

sentencei hadi beeni awardedi oni ori beforei thei 12thi November,i 1968,i andi commutei thei 

deathi sentencei ini eachi casei toi onei ofi imprisonmenti fori life. 

 

3.16i CONCLUSION: 

Capitali Punishmenti existedi ini Englandi sincei 450i B.C.i Ini tenthi centuryi Britaini 

mutilationi alsoi appearedi oni thei scene.i Canute‘si rulei wasi blessedi withi peacei withouti 

anyi executions.i But,i Rufusi reintroducedi Capitali Punishment.i Byi thei endi ofi fifteenthi 
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centuryi eccelesiasticali courtsi staredi punishingi peoplei spiritually.i Everyi literatei claimedi 

thei benefiti ofi clergy.i Inspitei ofi this,i thei numberi ofi capitali offencesi ini Englandi rosei toi 

220i buti ini thei coursei ofi timei theyi werei reducedi toi thirtyi twoi ini all.i Thei startingi 

pointi fori abolitioni ofi Capitali Punishmenti ini Englandi wasi thei yeari 1764,i withi Cesarei 

Beccaria‘si essayi oni Crimesi andi Punishment.i Withi thei effortsi ofi Benthami andi Romilyi 

thei ideasi ofi Beccariai seepedi intoi thei Englishi thought.i Mackintosh,i Ewarti andi Johni 

Russeli werei instrumentali fori thei abolitioni move. 

Criminali Lawi wasi noti uniformi throughouti America.i Everyi Colonyi hadi itsi owni lawi 

thoughi thei variationi isi slight.i Thoughi technicallyi thirty-onei crimesi carryi deathi penaltyi 

onlyi seveni crimesi havei actuallyi beeni punishedi withi death.i Benjamini Rush,i influencedi 

byi Beccaria‘si essayi startedi thei movementi towardsi thei abolitioni ofi Capitali Punishment.i 

Livingstoni furtheri carriedi thei movementi ofi abolition.i Ninei Statesi ini Americai abolishedi 

Capitali Punishmenti completely.i Ini otheri statesi iti stilli exists. 

Ini India,i thei Hindui Erai andi Mughali Regimei sawi Capitali Punishmenti beingi imposedi 

quitei liberally.i Afteri thei Britishi steppedi ini thei numberi ofi capitali offencesi reducedi 

substantially.i Ini 1860,i thei Indiani Penali Codei wasi enacted.i Iti prescribedi deathi penaltyi 

onlyi fori eighti categoriesi ofi offences.i Priori toi Independencei andi afteri Independencei alsoi 

severali motionsi werei movedi ini bothi thei housesi fori thei abolitioni ofi Capitali Punishment,i 

35thi Lawi Commissioni wasi appointedi toi studyi thei matteri ini detail.i Neitheri thei 

Legislaturei noti thei Lawi Commisioni felti thati thei timei isi ripenedi fori thei abolition. 
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CHAPTERi IV 

CAPITALi PUNISHMENTi INi INDIAi BEFOREi ANDi AFTERi 

INDEPENDENCEi INi INDIA 

 

4.1i CAPITALi PUNISHMENTi INi INDIA 

Capitali punishmenti isi ai legali penaltyi ini India.i Iti hasi beeni carriedi outi ini ninei instancesi 

sincei 1995,i whilei ai totali ofi thirtyi executionsi havei takeni placei ini Indiai sincei 1991,i thei 

mosti recenti ofi whichi werei carriedi outi ini 2020. 

Thei Supremei Courti ini Mithui vs.i Statei ofi Punjabi strucki downi Sectioni 303i ofi thei 

Indiani Penali Code,i whichi providedi fori ai mandatoryi deathi sentencei fori offendersi whoi 

committedi murderi whilsti servingi ai lifei sentence.i Thei numberi ofi peoplei executedi ini 

Indiai sincei thei nationi achievedi Independencei ini 1947i isi ai matteri ofi dispute;i officiali 

governmenti statisticsi claimi thati fifty-twoi peoplei hadi beeni executedi sincei Independence.i 

However,i researchi byi thei People'si Unioni fori Civili Libertiesi indicatesi thati thei actuali 

numberi ofi executionsi isi ini facti muchi higher,i asi theyi locatedi recordsi ofi 1,422i 

executionsi ini thei decadei fromi 1953i toi 1963i alone.i Researchi publishedi byi Nationali 

Lawi University,i Delhii oni deathi rowi convictsi sincei 2000i hadi foundi thati ofi thei 1,617i 

prisonersi sentencedi toi deathi byi triali courtsi ini India,i capitali punishmenti wasi confirmedi 

ini onlyi seventy-onei cases.i NLUi Delhii confirmedi 755i executionsi ini Indiai sincei 1947.i 

Nationali Lawi University,i Delhii examinedi 1,414i prisonersi whoi werei executed,i ini thei 

availablei listi ofi convictsi hangedi ini post-Independencei sincei 1947.i Accordingi toi ai reporti 

ofi thei Lawi Commissioni ofi Indiai (1967),i thei totali numberi ofi casesi ini whichi thei deathi 

sentencei wasi handedi downi ini Indiai fromi 1953-63i wasi 1410. 

Ini Decemberi 2007,i Indiai votedi againsti ai Unitedi Nationsi Generali Assemblyi resolutioni 

callingi fori ai moratoriumi oni thei deathi penalty.i Ini Novemberi 2012,i Indiai againi upheldi 

itsi stancei oni capitali punishmenti byi votingi againsti thei UNi Generali Assemblyi drafti 

resolutioni seekingi toi endi thei institutioni ofi capitali punishmenti globally.i 33 

Oni 31i Augusti 2015,i thei Lawi Commissioni ofi Indiai submittedi ai reporti toi thei 

governmenti whichi recommendedi thei abolitioni ofi capitali punishmenti fori alli crimesi ini 

India,i exceptingi thei crimei ofi wagingi wari againsti thei nationi ori fori terrorism-relatedi 
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offences.i Thei reporti citedi severali factorsi toi justifyi abolishingi thei deathi penalty,i 

includingi itsi abolitioni byi 140i otheri nations,i itsi arbitraryi andi flawedi applicationi andi itsi 

lacki ofi anyi proveni deterringi effecti oni criminals. 

 

4.2i HISTORY: 

Ini coloniali India,i deathi wasi prescribedi asi onei ofi thei punishmentsi ini thei Indiani Penali 

Code,i 1860i (IPC),i whichi listedi ai numberi ofi capitali crimes.i Iti remainedi ini effecti afteri 

independencei ini 1947.i Thei firsti hangingi ini Independenti Indiai wasi thati ofi Nathurami 

Godsei andi Narayani Aptei ini thei Mahatmai Gandhii assassinationi casei oni 15i Novemberi 

1949.34 

Underi Articlei 21i ofi thei Constitutioni ofi India,i noi personi cani bei deprivedi ofi hisi lifei 

excepti accordingi toi procedurei establishedi byi law. 

Bachani Singhi vs.i Statei ofi Punjabi (1980)i Thei Constitutioni Benchi judgmenti ofi Supremei 

Courti ofi Indiai ini Bachani Singhi vs.i Statei ofi Punjabi (1980)i (2i SCCi 684)i madei iti veryi 

cleari thati Capitali punishmenti ini Indiai cani bei giveni onlyi ini raresti ofi rarei cases.i Thisi 

judgementi wasi ini linei withi thei previousi verdictsi ini Jagmohani Singhi vs.i Statei ofi Uttari 

Pradeshi (1973),i andi theni ini Rajendrai Prasadi vs.i Statei ofi Uttari Pradeshi (1979).i Thei 

Supremei Courti ofi Indiai ruledi thati thei deathi penaltyi shouldi bei imposedi onlyi ini "thei 

raresti ofi rarei cases."i Whilei statingi thati honouri killingsi falli withini thei "raresti ofi thei 

rare"i category,i Courti hasi recommendedi thei deathi penaltyi bei extendedi toi thosei foundi 

guiltyi ofi committingi "honouri killings",i whichi deservei toi bei ai capitali crime.i Thei 

Supremei Courti alsoi recommendedi deathi sentencesi toi bei imposedi oni policei officialsi 

whoi commiti policei brutalityi ini thei formi ofi encounteri killings. 

Ani appeali filedi ini 2013i byi Vikrami Singhi andi anotheri personi facingi thei penaltyi ofi thei 

deathi sentencei questionedi thei constitutionali validityi ofi Sectioni 364Ai ofi thei Indiani 

Penali Code. 

 

4.3i OTHERi LEGISLATION: 

Ini additioni toi thei Indiani Penali Code,i ai seriesi ofi legislationi enactedi byi thei Parliamenti 

ofi Indiai havei provisionsi fori thei deathi penalty. 
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Satii isi thei burningi ori buryingi alivei ofi anyi widowi ori womani alongi withi thei bodyi ofi 

heri deceasedi husbandi ori anyi otheri relativei ori withi anyi article,i objecti ori thingi 

associatedi withi thei husbandi ori suchi relative.i Underi Thei Commissioni ofi Satii 

(Prevention)i Act,i 1987i Part.i II,i Sectioni 4(1),i ifi anyi personi commitsi sati,i whoeveri abetsi 

thei commissioni ofi suchi sati,i eitheri directlyi ori indirectly,i shalli bei punishablei withi death. 

Scheduledi Castei andi Scheduledi Tribei (Preventioni ofi Atrocities)i Act,i 1989,i 1989i wasi 

enactedi toi preventi thei commissioni ofi offencesi ofi atrocitiesi againsti thei membersi ofi thei 

Scheduledi Castesi andi thei Scheduledi Tribes.i Underi Sectioni 3(2)(i)i ofi thei Act,i bearingi 

falsei witnessi ini ai capitali casei againsti ai memberi ofi ai scheduledi castei ori tribe,i resultingi 

ini thati person'si convictioni andi execution,i carriesi thei deathi penalty.i Ini 1989,i thei 

Narcotici Drugsi andi Psychotropici Substancesi Act,i 1985i wasi passedi whichi appliedi ai 

mandatoryi deathi penaltyi fori ai secondi offencei ofi "largei scalei narcoticsi trafficking". 

Ini recenti years,i thei deathi penaltyi hasi beeni imposedi underi newi anti-terrorismi legislationi 

fori peoplei convictedi ofi terroristi activities.i Oni 3i Februaryi 2013,i ini responsei toi publici 

outcryi overi ai brutali gangi rapei ini Delhi,i thei Indiani Governmenti passedi ani ordinancei 

whichi appliedi thei deathi penaltyi ini casesi ofi rapei thati leadsi toi deathi ori leavesi thei 

victimi ini ai "persistenti vegetativei state".i Thei deathi penaltyi cani alsoi bei handedi downi toi 

repeati rapei offendersi underi thei Criminali Lawi (Amendment)i Act,i 2013.i 35 

Ini Januaryi 2014,i ai three-judgei paneli headedi byi Chiefi Justicei ofi Indiai Palanisamyi 

Sathasivami commutedi sentencesi ofi 15i deathi rowi convicts,i rulingi thati thei "inordinatei 

andi inexplicablei delayi isi ai groundi fori commutingi deathi penaltyi toi lifei sentence".i 

Supremei Courti ofi Indiai ruledi thati delaysi rangingi fromi seveni toi 11i yearsi ini thei 

disposali ofi mercyi pleasi arei groundsi fori clemency.i Thei samei paneli alsoi passedi ai seti ofi 

guidelinesi fori thei executioni ofi ai deathi rowi convict,i whichi includesi ai 14-dayi gapi fromi 

thei receipti ofi communicationi ofi thei rejectioni ofi thei mercyi petition[33]i toi thei scheduledi 

executioni date,i afteri goingi throughi thei Shatrughani Chauhani vs.i Unioni ofi Indiai case.i 

Subsequently,i ini Februaryi 2014,i Supremei Courti commutedi deathi sentencei ofi Rajivi 

Gandhi'si killersi oni thei basisi ofi 11-yeari delayi ini decidingi oni mercyi plea.i Iti wasi 

subsequentlyi commutedi toi lifei imprisonment.i Ini Marchi 2014,i Supremei Courti ofi Indiai 

commutedi deathi sentencei ofi Devinderi Pali Singhi Bhullar,i convictedi ini ai 1993i Delhii 

bombingsi case,i toi lifei imprisonment,i bothi oni thei groundi ofi unexplained/inordinatei delayi 
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ofi eighti yearsi ini disposali ofi mercyi petitioni andi oni thei groundi ofi insanity/mentali 

illness/schizophrenia. 

4.4i CURATIVEi PETITION: 

Thei concepti ofi Curativei petitioni wasi evolvedi byi thei Supremei Courti ofi Indiai ini thei 

matteri ofi Rupai Ashoki Hurrai vs.i Ashoki Hurrai andi Anr.i (2002)i wherei thei questioni wasi 

whetheri ani aggrievedi personi isi entitledi toi anyi reliefi againsti thei finali judgement/orderi 

ofi thei Supremei Court,i afteri dismissali ofi ai reviewi petition.i Thei Supremei Courti ini thei 

saidi casei heldi thati toi preventi abusei ofi itsi processi andi toi curei grossi miscarriagei ofi 

justice,i iti mayi reconsideri itsi judgementsi ini exercisei ofi itsi inherenti powers. 

 

4.5i CAPITALi OFFENCES 

Sectioni underi IPCi ori otheri law Naturei ofi crime 

120Bi ofi IPC 
Beingi ai partyi toi ai criminali conspiracyi toi 
commiti ai capitali offence 

121i ofi IPC Wagingi wari againsti India 

132i ofi IPC 
Abettingi  ai  mutinyi  ini  thei  armedi  forcesi  (ifi  
ai  mutinyi occursi asi ai result),i engagingi ini mutiny 

194i ofi IPC 
Givingi ori fabricatingi falsei evidencei withi intenti toi 
procurei ai convictioni ofi ai capitali offence 

302,i 303i ofi IPC 
Murder 

305i ofi IPC 
Abettingi thei suicidei ofi ai minor 

Parti IIi Sectioni 4i ofi Thei 
Commissioni ofi Satii (Prevention)i 
Act,i 1987 

Aidingi ori abettingi ani acti ofi Sati 

364Ai ofi IPC 
Kidnapping,i ini thei coursei ofi whichi thei victimi 
wasi heldi fori ransomi ori otheri coercivei purposes. 

31Ai ofi thei Narcotici Drugsi andi 
Psychotropici Substancesi Act,i 
1985 

Drugi traffickingi ini casesi ofi repeati offences 

376ABi ofi IPC;i 42i ofi Protectioni 
ofi Childreni fromi Sexuali Offencesi 
Act,i 2012i (POCSO)i andi Criminali 
Lawi (Amendment)i Act,i 2013 

 
Rapei andi gangi rapei ofi ai girli underi 12i yearsi ofi 
age 

 

396i ofi IPC 

Dacoityi withi murderi –i ini casesi wherei ai groupi ofi 
fivei ori morei individualsi commiti dacoityi andi onei 
ofi themi commitsi murderi ini thei coursei ofi thati 
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crime,i alli membersi ofi thei groupi arei liablei fori 
thei deathi penalty. 

 

 

376A of IPC and Criminal
 Lawi (Amendment)i Act,i 
2013 

 

Rapei ifi perpetratori inflictsi injuriesi thati resulti ini 
thei victim’si deathi ori incapacitationi ini ai persistenti 
vegetativei state,ori isi ai repeati offender. 

 
 

Bombay Prohibition (Gujarati 
Amendment)i Act,i 2009 

Ini Gujarati onlyi –i Manufacturei andi salei ofi 
poisonedi alcoholi whichi resultsi ini death(s). 

4.6i POWERi OFi THEi PRESIDENT 

Thei presenti dayi constitutionali clemencyi powersi ofi thei Presidenti andi Governorsi 

originatei fromi thei Governmenti ofi Indiai Acti 1935i but,i unlikei thei Governori Generali ofi 

India,i thei Presidenti andi Governorsi ini independenti Indiai doi noti havei anyi prerogativei 

clemencyi powers.i 36 

Ini V.i Sriharani andi Murugani v.i Unioni ofi India,i (2014)i 4i SCCi 242i thei Supremei Courti 

reiteratedi thati thei clemencyi procedurei underi Articlei 72/161i providesi ai rayi ofi hopei toi 

thei condemnedi prisonersi andi hisi familyi membersi fori commutationi ofi deathi sentencei 

intoi lifei imprisonmenti and,i therefore,i thei executivei shouldi stepi upi andi exercisei itsi timei 

honouredi traditioni ofi clemencyi poweri ofi guaranteedi ini thei constitutioni onei wayi ori thei 

otheri withini ai reasonablei time.i Profusei deliberationi oni thei naturei ofi poweri underi 

Articlei 72/161i ofi thei Constitutioni hasi alreadyi beeni saidi ini Shatrughani Chauhan. 

 

4.7i CONSTITUTIONALi POWER 

Articlei 72(1)i ofi thei Constitutioni ofi Indiai states: 

Thei Presidenti shalli havei thei poweri toi granti pardons,i reprieves,i respitesi ori remissionsi 

ofi punishmenti ori toi suspend,i remiti ori commutei thei sentencei ofi anyi personi convictedi 

ofi anyi offence 

(a) ini alli casesi wherei thei punishmenti ori sentencei isi byi ai Courti Martial; 

(b) ini alli casesi wherei thei punishmenti ori sentencei isi fori ani offencei againsti anyi lawi 

relatingi toi ai matteri toi whichi thei executivei poweri ofi thei Unioni extends; 

(c) ini alli casesi wherei thei sentencei isi ai sentencei ofi death. 
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4.8i EXECUTIONi OFi DEATHi SENTENCE: 

Thei executioni ofi deathi sentencei ini Indiai isi carriedi outi byi hangingi byi thei necki untili 

death. 

Thei Codei ofi Criminali Procedurei (1898)i calledi fori thei methodi ofi executioni toi bei 

hanging.i Thei samei methodi wasi adoptedi ini thei Codei ofi Criminali Procedurei (1973).i 

Sectioni 354(5)i ofi thei abovei procedurei readsi asi "Wheni anyi personi isi sentencedi toi 

death,i thei sentencei shalli directi thati thei personi bei hangedi byi thei necki tilli thei personi isi 

dead."i Thei hangingi methodi isi longi drop,i thei methodi devisedi byi Williami Marwoodi ini 

Britain.i Thei personi hasi theiri necki snappedi asi theyi falli throughi thei trapdoori andi isi lefti 

hangingi untili theyi arei dead. 

 

Asi ofi 2011,i onlyi twoi peoplei hadi beeni hangedi overi thei previousi 15i yearsi andi therei 

wasi noi longeri ai professionali hangmani toi bei found.i 8i meni havei beeni hangedi soi fari ini 

thei 21sti century,i mosti recentlyi ini 2020.i Thei convictsi ofi thei Nirbhayai casei werei 

hangedi tilli deathi ati 5:30i ami ISTi oni 20i Marchi 2020. 

 

SHOOTING 

Thei Armyi Act,i Thei Navyi Acti andi Thei Airi Forcei Acti alsoi providei fori thei executioni 

ofi thei deathi sentence.i Sectioni 34i ofi thei Airi Forcei Act,i 1950i empowersi thei courti 

martiali toi imposei thei deathi sentencei fori thei offencesi mentionedi ini sectioni 34(a)i toi (o)i 

ofi Thei Airi Forcei Act,i 1950.i Sectioni 163i ofi thei Acti providesi fori thei formi ofi thei 

sentencei ofi deathi as:- 

"Ini awardingi ai sentencei ofi death,i ai court-martiali shall,i ini itsi discretion,i directi thati thei 

offenderi shalli sufferi deathi byi beingi hangedi byi thei necki untili hei bei deadi ori shalli 

sufferi deathi byi beingi shoti toi death." 

Thisi providesi fori thei discretioni ofi thei Courti Martiali toi eitheri providei fori thei executioni 

ofi thei deathi sentencei byi hangingi ori byi beingi shoti toi death.i Thei Armyi Act,i 1950,i andi 

Thei Navyi Act,i 1957i alsoi providei fori thei similari provisionsi asi ini Thei Airi Forcei Act,i 

1950.
19
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4.7i DEATHi PENALTYi INi INDEPENDENTi INDIA 

Ati leasti 100i peoplei ini 2007,i 40i ini 2006,i 77i ini 2005,i 23i ini 2002,i andi 33i ini 2001i 

werei sentencedi toi deathi (buti noti executed),i accordingi toi Amnestyi Internationali figures.i 

Noi officiali statisticsi ofi thosei sentencedi toi deathi havei beeni released. 

Abouti 26i mercyi petitionsi arei pendingi beforei thei president,i somei ofi themi fromi 1992.i 

Thesei includei thosei ofi Khalistani Liberationi Forcei terroristi Devinderi Pali Singhi Bhullar,i 

thei casesi ofi slaini foresti banditi Veerappan'si fouri associates—Simon,i Gnanaprakasham,i 

Meesekari Madaiahi andi Bilvendran—fori killingi 21i policemeni ini 1993;i andi Praveeni 

Kumari fori killingi fouri membersi ofi hisi familyi ini Mangalorei ini 1994. 

Ini Junei 2012i iti becamei knowni thati Indiani presidenti Pratibhai Patil,i neari thei endi ofi heri 

five-yeari termi asi president,i commutedi thei deathi sentencei ofi asi manyi asi 35i convictsi toi 

lifei imprisonment,i includingi fouri oni thei samei dayi (2i June),i whichi createdi ai stormi ofi 

protest.i Thisi causedi furtheri embarrassmenti toi thei governmenti wheni iti camei toi lighti 

thati onei ofi thesei convicts,i Bandui Baburaoi Tidke—convictedi fori thei rapei andi murderi 

ofi ai 16-year-oldi girl—hadi diedi fivei yearsi previouslyi fromi HIV. 

Therei havei beeni callsi fori thei introductioni ofi thei deathi penaltyi fori rapistsi andi 

molesters,i especiallyi sincei ani infamousi 2012i Delhii gangi rapei casei andi lateri crimes. 

 

NOTABLEi INDIVIDUALSi EXECUTEDi ANDi FACINGi EXECUTION 

Seemai Gaviti andi Renukai Shindei arei thei onlyi twoi womeni ini Indiai oni deathi row,i 

whosei mercyi pleasi werei rejectedi byi thei Presidenti afteri thei Supremei Courti ofi Indiai 

confirmedi theiri deathi sentence. 

 

Asi ofi Julyi 2015,i Presidenti Pranabi Mukherjeei hadi rejectedi 24i mercyi pleasi includingi 

thati ofi Yakubi Memon,i Ajmali Kasab,i Afzali Guru. 

 

Oni 27i Aprili 1995,i Autoi Shankari wasi hangedi ini Salemi Centrali Jaili ati Salem,i Tamili 

Nadu.i Oni 14i Augusti 2004,i Dhananjoyi Chatterjeei wasi hangedi fori thei murderi (followingi 

ai rape)i ofi 14-year-oldi Hetali Parekhi ati heri apartmenti residencei ini Bhowanipore,i Westi 

Bengali oni 5i Marchi 1990.i Chatterjee,i whosei mercyi pleai wasi rejectedi oni 4i Augusti 

2004,i wasi kepti ati Aliporei Centrali Jaili ini Kolkata,i Westi Bengali fori nearlyi 14i years. 
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Ini 1997,i Mahendrai Nathi Dasi wasi sentencedi toi death.i Hei wasi infamousi fori havingi 

surrenderedi toi policei whilei holdingi ai swordi andi thei severedi headi ofi hisi murderi 

victim.i Ini 2013,i thei Supremei Courti commutedi hisi sentencei toi lifei ini prison. 

 

Oni 3i Mayi 2010,i ai Mumbaii Speciali Courti convictedi Ajmali Kasabi ofi murder,i wagingi 

wari againsti India,i possessingi explosivesi andi otheri charges.i Oni 6i Mayi 2010i thei samei 

triali courti sentencedi himi toi deathi oni fouri countsi andi toi ai lifei sentencei oni fivei otheri 

counts.i Kasabi wasi sentencedi toi deathi fori attackingi Mumbaii andi killingi 166i peoplei oni 

26i Novemberi 2008i alongi withi ninei otheri Pakistanii terrorists.i Hei wasi foundi guiltyi ofi 

80i offences,i includingi wagingi wari againsti thei nation,i whichi isi punishablei byi death.i 

Kasab'si deathi sentencei wasi upheldi byi thei Bombayi Highi Courti oni 21i Februaryi 2011.i 

andi byi thei Supremei Courti oni 29i Augusti 2012.i Hisi mercyi pleai wasi rejectedi byi thei 

presidenti oni 5i Novemberi andi thei samei wasi communicatedi toi himi oni 12i November.i 

Oni 21i Novemberi 2012,i Kasabi wasi hangedi ini thei Yerwadai Centrali Jaili ini Pune,i 

Maharashtra. 

 

Afzali Gurui wasi convictedi ofi conspiracyi ini connectioni withi thei 2001i Indiani Parliamenti 

attacki andi wasi sentencedi toi death.i Thei Supremei Courti ofi Indiai upheldi thei sentence,i 

rulingi thati thei attacki "shockedi thei consciencei ofi thei societyi ati large."i Afzali wasi 

scheduledi toi bei executedi oni 20i Octoberi 2006,i buti thei sentencei wasi stayed.i Hei wasi 

hangedi oni 9i Februaryi 2013i ati Delhi'si Tihari Centrali Jail. 

 

Yakubi Memon,i convictedi ofi 1993i Bombayi bombings,i wasi executedi byi hangingi ini 

Nagpuri Centrali Jaili ati Nagpur,i Maharashtrai ati aroundi 6:30i ami ISTi oni 30i Julyi 2015.i 

Oni 21i Marchi 2013i thei Supremei Courti confirmedi Memon'si convictioni andi deathi 

sentencei fori conspiracyi throughi financingi thei attacks.i Oni 30i Julyi 2013i thei Supremei 

Courti benchi headedi byi Chiefi Justicei P.i Sathasivam,i Justicei B.i S.i Chauhani andi Justicei 

Prafullai Chandrai Panti rejectedi Memon'si applicationi fori ani orali hearingi andi dismissedi 

hisi reviewi petitioni byi circulation.i Indiani Presidenti Pranabi Mukherjeei rejectedi Memon'si 

petitioni fori clemencyi oni 11i Aprili 2014.i Memoni theni filedi ai curativei petitioni toi thei 
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Supremei Court,i whichi wasi rejectedi oni 21i Julyi 2015.i Hei becamei thei firsti convicti ini 

31i yearsi toi bei hangedi ini Nagpuri Centrali Jaili andi thei fourthi ini Indiai sincei 2004.i Oni 

5i Marchi 2012i ai sessionsi courti ini Chandigarhi orderedi thei executioni ofi Balwanti Singhi 

Rajoana,i ai convictedi terroristi fromi Babbari Khalsa,i fori hisi involvementi ini thei 

assassinationi ofi Chiefi Ministeri ofi Punjabi Beanti Singh.i Thei sentencei wasi toi bei carriedi 

outi oni 31i Marchi 2012i ini Patialai Centrali Jail,i buti thei Centrei stayedi thei executioni oni 

28i Marchi duei toi worldwidei protestsi byi Sikhsi thati thei executioni wasi unfairi andi 

amountedi toi ai humani rightsi violation. 

 

Thei fouri adulti perpetratorsi Akshayi Thakur,i Vinayi Sharma,i Pawani Guptai andi Mukeshi 

Singhi ofi thei infamousi 2012i Delhii gangi rapei whoi survivedi toi triali werei sentencedi toi 

deathi byi hangingi oni 13i Septemberi 2013.i Theyi werei executedi ati 5:30i a.m.i oni 20i 

Marchi 2020,i afteri ai lengthyi legali battle.i 
20

 

4.8i NCRBi ANDi ACHRi STATISTICS 

 

Year 
 

Sentencesi 

given 

 

Sentencesi 

commutedi 

toi life 

 

Executed 
 

Convict 
 

President 
 

Rulingi 

Party/Alliance 

 

2001 
 

106 
 

303 
 

0 

  

K.i R.i 

Narayanan 

 

 

 

Nationali 

Democratici 

Alliance 
 

2002 
 

126 
 

301 
 

0 

  

 

 

 

 

 

A.i P.i J.i 

Abduli 

Kalam 

 

2003 
 

142 
 

142 
 

0 

 

 

2004 
 

125 
 

179 
 

1 
 

Dhananjoyi 

Chatterjee 

 

Unitedi 

Progressivei 

Alliance 

 

2005 
 

164 
 

1241 
 

0 
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2006 
 

129 
 

1020 
 

0 

 

 

2007 
 

186 
 

881 
 

0 

  

 

 

 

 

Pratibhai 

Patil 

 

2008 
 

126 
 

46 
 

0 

 

 

2009 
 

137 
 

104 
 

0 

 

 

2010 
 

97 
 

62 
 

0 

 

 

2011 
 

117 
 

42 
 

0 

 

 

 

Thei Deathi penaltyi isi ai process,i wherei thei lifei ofi ai personi isi takeni byi thei Statei byi 

followingi thei duei procedurei ofi law.i Capitali punishmenti is,i ini alli cases,i giveni fori thei 

mosti heinousi ofi crimes.i Duringi recenti times,i therei hasi beeni ai globali trendi toi abolishi 

thei capitali punishment.i However,i Indiai hasi yeti noti abolishedi thei capitali punishmenti 

(thoughi thei Courti awardsi thei capitali punishmenti ini raresti ofi thei rarei case).i Whati 

makesi thei capitali punishmenti ai uniquei formi ofi punishmenti isi thei naturei ofi 

irreversibilityi attachedi toi it.i Ifi anyi errori hasi beeni committedi toi awardingi thei deathi 

penalty,i iti cannoti bei undonei afteri thei personi hasi beeni executed.i (Manyi peoplei givei 

thisi argumenti fori abolishingi thei capitali punishment.)
21

 

 

Althoughi thei deathi penaltyi hasi existedi fromi timei immemorial,i thei movementi toi abolishi 

iti hasi gainedi ai loti ofi momentumi ini thei recenti times.i Thisi movementi cani bei tracedi 

backi toi thei worksi Ofi onei ofi thei greati criminologisti namedi Cessarei Beccaria,i whoi 

convincedi manyi peoplei thati deathi penaltyi shouldi bei abolishedi becausei iti isi inhuman,i 

uselessi andi technicallyi speaking,i ai publici assassination.i Ini thei yeari 1846,i Michigani 

becamei thei firsti Statei toi abolishi thei capitali punishment,i followedi byi Portugali andi 

                                                           
21
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Venezuelai ini 1867.i Abolitioni ofi thei deathi penaltyi wasi alsoi supportedi byi thei Unitedi 

Nationsi duringi thei draftingi ofi Universali Declarationi ofi Humani Rightsi ini thei yeari 1948. 

 

Aroundi thei world,i 58i countriesi stilli practicei awardingi thei capitali punishment.i 102i 

countriesi doi noti awardi capitali punishmenti fori anyi crime,i i.e.i totali abolition.i Accordingi 

toi thei reportsi ofi Amnestyi Internationali China,i Iraq,i andi Irani havei awardedi highesti 

numberi ofi deathi penaltiesi ini thei recenti years.i Ini Europe,i thei deathi sentencei hasi beeni 

almosti abolishedi completely,i excepti Thei Republici ofi Belarusi retainingi it. 

 

4.9i POSITIONi INi INDIA 

Articlei 21i ofi thei Indiani Constitutioni statesi thati noi personi shalli bei deprivedi ofi hisi lifei 

andi libertyi excepti accordingi toi thei procedurei laidi downi byi law.i Underi Articlei 21,i 

everyi personi hasi thei Righti toi Lifei whichi hasi beeni guaranteedi byi thei Constitution. 

 

Thei Indiani Penali Code,i 1860i providesi fori thei provisioni ofi ai deathi sentencei fori variousi 

offensesi likei criminali conspiracy,i murder,i wagingi wari againsti thei nation,i dacoityi andi 

murder,i etc.i Variousi otheri legislationsi likei thei NDPSi ACTi andi Unlawfuli Activitiesi 

Preventioni Acti alsoi providesi fori thei deathi penalty. 

 

Underi Articlei 72,i thei Constitutioni hasi createdi ai provisioni fori clemencyi ofi capitali 

punishment.i Underi thisi Article,i thei Presidenti ofi Indiai hasi thei poweri toi granti pardon,i 

ori commutei ori remiti thei deathi sentencei ini certaini cases.i Similarly,i Articlei 161i 

providesi fori powersi ofi thei Governori ofi thei Statei toi granti clemency.i Also,i wheni ai 

Sessionsi Courti awardsi thei capitali punishment,i iti musti bei confirmedi byi thei Highi Courti 

ofi thei particulari state,i andi theni onlyi thei executioni cani bei carriedi out. 

 

Thesei measuresi arei necessaryi soi asi toi removei anyi roomi fori error.i Thesei days,i 

awardingi lifei sentencei hasi becomei thei rule,i andi deathi penaltyi ani exception,i whichi isi 

awardedi onlyi ini thei raresti ofi thei rarei case.i Thei casei ofi Jagmohani Singhi vi Statei ofi 

U.Pi Wasi thei firsti casei ini whichi thei courti hadi thei opportunityi toi discussi thei 

Constitutionalityi ofi capitali punishment.i Thei councili fori thei appellanti puti forthi thei 
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argumenti thati capitali punishmenti takesi awayi alli thei rightsi guaranteedi underi Articlei 19i 

(1)i ofi thei Constitution.i Thei secondi argumenti whichi wasi giveni thati thei discretioni ofi 

whichi capitali punishmenti wasi awardedi didi noti followi anyi fixedi standardi ori policy.i 

Thirdlyi iti wasi arguedi thati thisi unguidedi andi unfetteredi discretioni violatedi Articlei 14i ofi 

thei constitution,i whichi guaranteesi equalityi beforei thei law.i Iti wasi statedi thati ini manyi 

cases,i thei situationi arosei thati wherei twoi individualsi hadi committedi ai murder,i onei wasi 

awardedi thei capitali punishment,i andi otheri wasi awardedi lifei imprisonment.i Thei lasti 

argumenti whichi wasi puti forwardi wasi thati thei lawi doesi noti providei anyi guidelinesi 

whichi considersi differenti factorsi andi circumstancesi whilei awardingi deathi penaltyi ori lifei 

imprisonment.40 

 

4.10i LAWi COMMISSIONi REPORT 

Ai discussioni oni deathi penaltyi cannoti bei completei withouti takingi intoi considerationi thei 

36thi Reporti ofi thei Lawi Commissioni ofi India,i whichi wasi submittedi byi thei Lawi 

Commissioni ini 1967. 

Thei Reporti statedi thati thei issuei ofi abolitioni ori retentioni ofi capitali punishmenti shouldi 

bei decidedi afteri balancingi thei argumentsi giveni ini favori andi ini againsti ofi deathi 

penalty.i Ai singlei factori cannoti decidei thei questioni ofi abolitioni ori retentioni ofi deathi 

penaltyi ini thei country.i Thei Reporti alsoi vocallyi statedi thati thei questioni ofi protectingi 

thei societyi musti bei giveni primei considerationi whilei decidingi thei issue. 

Thei Commissioni didi consideri thei strongi argumentsi giveni fori abolitioni ofi capitali 

punishment.i Theyi alsoi consideredi thei concepti ofi irrevocabilityi attachedi withi thei 

punishmenti ofi ai deathi penalty.i Nori didi theyi ignorei thei facti thati capitali punishmenti 

wasi veryi severe,i andi ai moderni approachi wasi requiredi toi deali withi criminals.i Buti 

consideringi thei statei ofi thei nation,i thei Commissioni statedi that,i keepingi ini mindi thei 

wayi ofi upbringingi ofi thei citizen,i thei disparityi leveli ini educationali andi morali levelsi ofi 

thei people,i thei vastnessi ofi thei area,i thei diversityi ofi thei nationi andi thei utmosti needi toi 

preservei lawi andi order,i Indiai cannoti riski abolishingi thei capitali punishmenti yet. 

Ini thei judiciali pronouncementi ofi Edigai Anammai vi Statei ofi Andhrai Pradesh,i Justicei 

Krishnai Iyeri commutedi thei deathi sentencei ofi thei accusedi toi lifei imprisonmenti 

consideringi factorsi likei gender,i agei andi socio-economici backgroundi ofi thei accused.i Ini 
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thisi case,i thei Courti laidi outi thati aparti fromi lookingi intoi thei circumstancesi ofi thei 

crime,i thei Courti shouldi alsoi looki intoi thei conditioni ofi thei accused.i Thisi casei wasi 

followedi byi somei importanti developments.i Sectioni 354i (3)i wasi addedi toi thei Codei ofi 

Criminali Procedure,i 1973i whichi statedi thati ini casesi wherei capitali punishmenti wasi 

beingi awarded,i thei Courti hasi toi givei speciali reasonsi fori it.i Thisi madei lifei 

imprisonmenti ai rule,i andi deathi penaltyi ani exception,i whichi wasi thei otheri wayi roundi 

earlier. 

Ini 1979,i Indiai alsoi becamei ai signatoryi toi thei Internationali Covenanti oni Civili andi 

Politicali rightsi (ICCPR).i Ini thei casei ofi Rajendrai Prasadi vi Statei ofi U.Pi thei Apexi 

Court,i however,i statedi thati thei questioni whetheri capitali punishmenti shouldi bei abolishedi 

ori retainedi wasi ai questioni fori thei Legislaturei andi noti fori thei Courtsi toi decide.
22

 

Thei casei ofi Bachchani Singhi vi Statei ofi Punjabi againi broughti upi thei questioni ofi thei 

validityi ofi capitali punishmenti andi ini thisi case,i thei doctrinei ofi ―raresti ofi thei rare‖i wasi 

formulated.i Thei fivei Judgei Benchi statedi thati thei takingi ofi humani lifei shouldn‘ti bei 

encouragedi eveni ini thei formi ofi punishmenti excepti ini ―raresti ofi thei rare‖i casesi wherei 

noi alternativei methodi cani bei usedi andi isi foreclosed. 

Wheni thei validityi ofi capitali punishmenti wasi questioned,i thei benchi (majorityi decision)i 

opinedi thati capitali punishmenti didi noti violatei eitheri Articlei 19i ori Articlei 21i ofi the 

Constitution.i Theyi alsoi pointedi outi toi thei facti thati thei makersi ofi thei Constitutioni werei 

fullyi awarei thati thei capitali punishmenti mayi bei awardedi ini somei cases,i andi iti wasi 

provedi byi thei existencei ofi thei provisioni ofi appeali andi provisioni ofi pardoningi powersi 

ofi thei Presidenti andi thei Governor.i Iti wasi alsoi laidi downi thati mitigating,i andi 

aggravatingi factorsi shouldi bei consideredi whilei decidingi thei matter. 

Ini thei judiciali pronouncementi ofi Mithui v.i Statei ofi Punjab,i mandatoryi deathi sentence,i 

underi Sectioni 303i Ofi IPCi wasi declaredi unconstitutionali andi deletedi fromi thei IPC.i Thisi 

sectioni wasi basedi oni thei logici thati anyi criminali whoi hasi beeni convictedi fori lifei andi 

hasi committedi ai murderi whilei ini custodyi isi beyondi reformationi andi doi noti deservei toi 

live. 
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Thei casei ofi Machchii Singhi vi Statei ofi Punjabi elaboratedi thei doctrinei ofi ―raresti ofi 

rare.‖i Thei Courti gavei guidelinesi regardingi thei thingsi toi bei consideredi wheni decidingi 

oni thei issuei thati whetheri thei casei fallsi underi thei categoryi ofi ―raresti ofi rare‖i ori not. 

Thei followingi are- 

1. Manneri ofi Commissioni ofi thei Crime:i Thei Courti statedi thati ifi thei crimei werei 

committedi ini extremelyi brutali andi diabolici mannersi soi thati iti arousesi thei intensei 

indignationi ofi thei society,i it‘di falli underi thei raresti ofi thei rarei case.i Somei instancesi 

werei giveni likei wheni thei housei ofi thei victimi isi seti toi flamei withi thei objectivei toi 

burni himi alive,i ori thei victimi isi subjectedi toi inhumani crueltyi andi torture,i ori wheni thei 

bodyi ofi thei victimi isi choppedi andi mutilated,i it‘lli bei consideredi asi ai raresti ofi rarei 

case. 

2. Motivei fori Commissioni ofi thei Crime:i Wheni thei crimei isi committedi ini 

furtherancei toi betrayi thei nation,i ori assassinsi arei hiredi toi killi thei victim,i ori anyi 

deliberatei designi isi madei toi killi thei victimi ini ai cold-bloodedi manner,i it‘lli alsoi falli 

underi thei saidi categoryi ofi raresti ofi thei rare. 

3. Magnitudei ofi thei Crime:i Wheni thei crimei isi humongousi ini proportion,i fori 

example,i killingi alli thei membersi ofi thei familyi ori ai localityi isi done. 

4. Sociallyi Abhorrenti Naturei ofi Crime:Wheni thei crimei isi suchi thati iti isi sociallyi 

abhorred,i suchi asi killingi ai personi belongingi toi thei backwardi classesi ofi thei community,i 

ori burningi ofi ai bridei ini casei dowryi wishesi arei noti met,i ori murderingi ai womani toi 

remarryi again.42 

5. Victimi ofi thei Crime:i Ifi thei victimi ofi thei crimei isi ai smalli child,i whoi couldn‘ti 

havei providedi anyi reasoni toi thei accusedi toi commiti thei crime,i ori thei crimei isi 

committedi againsti ai helplessi woman,i ori ani oldi person,i andi ifi thei victimi wasi mentallyi 

challenged,i ori thei victimi wasi ai publici figurei whoi wasi lovedi byi thei society,i thei crimei 

willi falli underi raresti ofi thei rarei case. 

Ini thei casei ofi Allauddini vi Statei ofi Bihar,i Thei Courti statedi thati ini casei thei Courti wasi 

unablei toi givei ai speciali reasoni fori awardingi thei capitali punishment,i thei Courti shouldi 

goi fori ai loweri sentence.i Ini thei casei ofi Kehari Singhi vi Unioni ofi India,i Assassinsi ofi 

thei theni Primei Minister,i Indirai Gandhi,i werei sentencedi toi death.i Kehari Singhi wasi onei 
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ofi thei conspiratorsi whoi tooki parti ini thei planningi ofi thei murderi buti didi noti commiti it.i 

Thei Courti statedi thati eveni thisi felli ini thei raresti ofi rarei category. 

 

Thei casei ofi Santoshi Kumari Bariyari vi Statei ofi Maharashtrai Cani bei consideredi onei ofi 

thei casesi wherei ai majori stepi towardsi abolitioni ofi thei deathi sentencei wasi taken.i Ini thei 

followingi case,i thei accusedi alongi withi threei otheri peoplei kidnappedi ai personi andi theni 

demandedi ai ransomi ofi 10i laci rupees.i Wheni thei demandsi werei noti met,i thei kidnappersi 

killedi thei victimi andi choppedi hisi bodyi intoi piecesi andi theni disposedi ofi thei victim‘si 

bodyi byi throwing,i thei piecesi arei variousi locations.i Althoughi thei manneri ini whichi thei 

crimei wasi committedi wasi extremelyi brutal,i thei Courti consideredi thei mitigatingi factorsi 

andi opinedi thati thei casei wasi outsidei thei ambiti ofi ―raresti ofi thei rare‖i category.i Thei 

reasoningi ofi thei Courti wasi thati thei accusedi werei noti professionali killers,i andi theyi 

committedi thei crimei withi thei solei motivei ofi collectingi money.i Thei Courti opinedi thati 

ini suchi circumstances,i therei wasi ai chancei thati theyi mighti bei reformedi andi optedi fori 

thei lesseri punishmenti ofi lifei imprisonment. 

 

Ini thei yeari 2012,i thei judiciali systemi hadi toi sufferi twoi majori embarrassments.i Thei firsti 

instancei wasi wheni fourteeni retiredi judgesi askedi fori thirteeni casesi ofi capitali punishmenti 

toi bei commutedi admittingi thati thei capitali punishmenti wasi awardedi outi ofi ignorancei ori 
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errori ini thesei cases.i Thei secondi instancei wasi where,i thei theni Presidenti Pratibhai Patili 

commutedi thei deathi penaltyi ofi ai convicti toi likei imprisonment,i andi iti wasi lateri knowni 

thati hei hadi alreadyi diedi fivei yearsi previously.
23

 

 

Afteri thesei incidents,i thei protesti againsti awardingi ofi capitali punishmenti gainedi morei 

momentum.i Ini 2012,i Ajmali Amiri Kasabi wasi executedi byi thei Statei fori hisi involvementi 

ini thei Mumbaii Terrori Attack.i Theni ini 2013,i Mohd.i Afzal,i thei mastermindi ofi thei 2001i 

Parliamenti Attacki wasi alsoi executed.i Thei verdicti ofi thei Nirbhayai Rapei casei wasi alsoi 

giveni ini 2013i wherei thei accusedi werei awardedi deathi sentence;i thisi decisioni alsoi 

reignitedi thei debatei regardingi thei deathi penalty. 

  

                                                           
23

i https://blog.ipleaders.in/capital-punishment-india-overview/ 
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CHAPTERi V 

DOCTRINEi OFi RARESTi OFi RAREi CASE 

i  

Toi understandi thei principlei ofi raresti ofi rarei casei isi thei maini bodyi ofi thisi researchi 

whichi onlyi willi concludei thei objectivei ofi research.i Toi understandi thisi doctrinei 

researcheri hadi gonei throughi manyi casesi thosei arei as: 

Ini Rooperi v.i Simmonsi casei Supremei Courti prohibitedi thei awardingi ofi deathi penaltyi 

lessi thani 18i yeari ofi agei andi setsi minimumi agei ofi deathi penalty. 

Ini Uttechti v.i Browni casei USi Supremei courti judgementi wasi provedi ani exceptioni 

regardingi deathi penalty.i Supremei Courti ini hisi judgementi orderedi fori thei formationi ofi 

triali ini twoi phasesi fori deathi penalty.i Ini itsi 1sti triali thei juristi willi findi whetheri ori noti 

thei accusedi isi guiltyi ofi crimei ofi murderi andi ini thei anotheri triali thei juristi willi decidei 

whetheri toi penalizei guiltyi withi deathi penaltyi isi appropriatei ori noti onlyi ifi thei accusedi 

provedi guiltyi ini 1sti trial.i Asi toi awardi penaltyi Supremei Courti requiresi toi juryi consideri 

aggravatingi factorsi andi thati throughi thei evidencei presentedi ini casei whichi includei 

aggravatingi andi mitigatingi circumstances.i Iti wasi alsoi heldi thati deathi penaltyi musti bei 

awardedi ini ―thei worsti ofi worsti murderi case‖i andi noti routinelyi andi thati toi willi bei 

judgedi oni criminalsi violenti pasti acts,i ifi accusedi hadi longi violenti andi criminali recordi 

ori severali peoplei killedi ati thei timei ofi accusedi committedi murderi ori murders.i Buti ifi 

ani accusedi isi guiltyi ofi mitigatingi factori whichi arei thosei ini whichi thei accusedi hadi 

neveri beeni convictedi fori anyi crimesi ini thei pasti andi thei acti thati wasi donei byi himi 

mighti noti beeni significant,i theni hei musti noti bei punishedi withi deathi penalty.i Underi 

Lockharti v.i Mccree,i Supremei Courti judgmenti upholdi thei constitutionalityi ofi statei 

procedurei regardingi thei juristi ofi deathi qualifiedi andi iti wasi heldi thati thei juristi whoi 

willi siti ini anyi parti casei relatedi toi capitali punishmenti fori thei determinationi ofi guilti ori 

innocencei asi welli asi toi determinei whetheri deathi penaltyi shouldi bei awardedi ori noti 

musti noti bei ideologicallyi ori religiouslyi opposei toi deathi penaltyi andi thesei juristi willi 

findi thei aggravatingi andi migratingi factori ini thati casei andi oni thati basisi onlyi deathi 

penaltyi shouldi bei awarded. 
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Ini landmarki judgementi oni Texasi Casei ofi USi ini whichi Supremei Courti restoresi thei 

deathi penaltyi ini 1976,i throughi whichi 388i accusedi whoi hadi receivedi thei deathi penaltyi 

havei beeni executedi (Deathi Penaltyi Wheni generatei Deathi legally,i 2007). 

Thei Abovei casesi werei ofi Unitedi Statesi buti wheni wei willi havei ai looki oni Indiani 

Casesi wei willi findi that:i 44 

Sectioni 302i ofi Indiani Penali Code,i 1860i prescribei deathi penaltyi ori lifei imprisonmenti asi 

penaltyi fori murder.i Iti isi noti possiblei toi holdi thati thei provisioni ofi deathi penaltyi asi ani 

alternativei punishmenti fori murderi isi unreasonablei andi noti ini publici interest.i Thei 

deprivationi ofi freedomi consequencei uponi ani orderi ofi convictioni andi sentencei isi noti ai 

directi andi inevitablei consequencesi ofi lawi buti isi merelyi incidentali toi thei orderi ofi 

convictioni andi sentencei isi noti ai directi andi inevitablei consequencesi ofi thei penali lawi 

buti isi merelyi incidentali toi thei orderi ofi convictioni andi sentencei whichi mayi ori mayi noti 

comei intoi play,i thati isi toi say,i whichi mayi ori mayi bei passed.i Thusi sectioni 302i ofi 

Indiani Penali Codei doesi noti havei toi standi thei testi ofi Articlei 19(1)i ofi Constitutioni ofi 

India,i 1950. 

Supremei Courti fromi Bacchani Singhi V.i Statei ofi Punjabi improvei thei statuei byi thei 

rulingi thati deathi penaltyi willi bei awardedi onlyi oni raresti ofi rarei crimes,i wherei otheri 

remedyi isi unquestionable.i Tilli 1970i constitutionali courti requirei toi mentioni thei reasoni 

behindi awardingi imprisonmenti fori lifei ratheri thani deathi sentencei ini capitali offence. 

Ini Jagmohani Singhi v.i Statei ofi Uttari Pradesh98i Supremei Courti byi supportingi 

constitutionalityi ofi deathi penaltyi heldi iti doesi noti onlyi preventi thei crimei buti alsoi iti 

preventi thei society.i Honourablei courti alsoi heldi thati Indiai couldi noti takei riski byi 

experimentingi withi thei abolitioni ofi deathi penaltyi buti courti cleari ai standardi thati deathi 

penaltyi willi goingi toi bei ani exceptioni andi noti thei rulei ini sentence.i Thei circumstancesi 

ofi casei willi decidei thei awardingi ofi capitali punishmenti whichi isi onlyi toi protecti statei 

security,i publici orderi andi interest. 

Thereforei wheni wei havei ai looki oni barei readingi ofi Sectioni 235i ofi Codei ofi Criminali 

Procedurei (Cr.PC)i andi Sectioni 354i ofi Cr.PCi iti gavei ai righti toi accusedi fori hearingi ofi 

prei sentencei underi sectioni 235(2)i andi compeli thei courti toi specifyi speciali reasoni fori 

awardingi deathi penaltyi ratheri fori awardingi deathi penaltyi ratheri thani thei alternativei 

imprisonmenti fori lifei sectioni 354(3).45 
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Ini 1980i againi thei constitutionalityi ofi deathi penaltyi camei asi ai questioni beforei courti ini 

Bacchani Singhi v.i Statei ofi Punjabi Supremei Courti emphasizedi oni twoi questioni toi bei 

consideredi that:- 

- Wasi therei anyi uncommoni abouti thei crime? 

- Circumstancesi ofi crimei showi itsi brutalityi toi suchi ani extenti thati accusedi musti 

bei penalizedi withi deathi penalty. 

Afteri thisi emphasisi courti describesi thei doctrinei ofi raresti ofi rarei casesi whichi requirei 

uncommoni crimei andi brutali circumstancesi ofi crime.i Alsoi whilei interpretationi ofi sectioni 

354(3)i ofi Cr.PC,i underi speciali reasoni requirementi courti camei oni conclusioni that:- 

 

Areali andi abidingi concerni fori thei humani lifei dignityi postulatesi resistancei toi takingi ai 

lifei throughi lawsi instrumentality.i Thati oughti noti toi bei donei savei ini raresti ofi rarei casei 

wheni thei alternativei optioni isi unquestionablyi foreclosd.i Honourablei courti morei clarifyi 

thei Doctrinei ofi raresti ofi rarei casei fromi thei landmarki judgementi ini Macchii Singhi andi 

orsi v.i Statei ofi Punjab,i thisi casei reflectsi thei brutalityi ofi crime.i Iti isi ai casei ofi 

extraordinaryi brutalityi wherei duei toi familyi disputei Macchii Singhi alongi withi 11i other,i 

killedi 17i peoplei ini ai singlei nighti throughi raidi ai numberi ofi homesi fori noi reason.i Thei 

courti itselfi ini thei positioni ofi supportingi publici ati largei whosei responsei isi soi shockedi 

thati theyi wanti thei awardi ofi deathi penaltyi againsti thei accusedi throughi thei poweri 

holderi ofi judiciaryi irrespectivei ofi theiri personali opinion.i Alsoi courti ini thisi judgmenti 

mentioni thei conditioni toi bei fulfilledi fori awardingi ofi deathi penaltyi alongi withi 

illustrationi thosei are:- 

a) Wheni thei murderi wasi extremelyi brutali ini naturei whichi arousei intensei andi 

extremei indicationi ofi thei community. 

b) Wheni thei murderi isi committedi fori ai motivei whichi evincesi totali depravityi andi 

meanness. 

c) Dowryi deathsi ori killingi duei toi infatuationi withi anotheri woman,i ofi ai memberi ofi 

ai scheduledi tribei ori scheduledi castei oni groundsi ofi hisi caste/tribe;i offencesi toi terrorizei 

peoplei toi givei upi propertyi andi otheri benefitsi ini orderi toi reversei pasti injusticesi andi toi 

restorei thei sociali balance. 
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d) Ini casesi ofi multiplei murdersi ofi ai membersi ofi ai particulari family,i caste,i 

communityi ori locality. 

e) Wherei thei victimi isi ani innocenti child,i helplessi woman,i agedi ori infirmi person,i ai 

publici figurei whosei murderi isi committedi otheri thani fori personali reasons. 

Accordingi toi courti thei fivei categoryi ofi murderi throughi whichi thei doctrinei ofi raresti ofi 

rarei casei shalli bei consideredi are: 

a) Motive 

b) Manneri ofi commission 

c) Thei extenti ofi crime 

d) Antii sociali ori repugnanti naturei ofi crime 

e) Personalityi ofi victimi 46 

 

Oni thei abovei providedi guidelinei courti willi decidei thei punishment. 

Ini Ramnaresi andi orsi v.i Statei ofi Chhattisgarhi Supremei Courti askedi toi awardi deathi 

penaltyi toi accusedi fori hisi brutali acti donei byi gangi rapei andi theni murder.i Thei victimi 

hasi beeni rapedi byi brotheri ini lawi andi hisi drunkeni friendsi andi whilei gangi rapei shei 

wasi beeni strangulatedi toi death.i Thei courti whilei discussioni imposedi thei principlei ofi 

raresti ofi rarei casei fori awardingi capitali punishment.i Supremei Courti whilei awardingi 

deathi penaltyi focusesi oni thei naturei ofi (Mahapatro,i 2013)i offence,i itsi circumstances,i 

extenti ofi brutality,i motivei concludedi thati iti isi essentiali fori thei courti toi examinei thei 

casesi oni theiri factsi ini lighti ofi announcedi principles.i Buti apparentlyi wheni wei reflecti 

thesei principlesi iti saysi merelyi becausei ai crimei isi heinousi iti mayi noti bei ai sufficienti 

reasoni toi awardi capitali punishmenti asi thei facti ofi bothi casesi arei different.i Thei termi 

raresti ofi rarei focusesi toi bei imposedi oni exceptionali casei withi speciali reason.i Thisi 

principlei hasi beeni dividedi intoi 2i partsi i.e.:-i 47 

- Aggravatingi Circumstances 

- Mitigatingi Circumstances 

Thei abovei termi meansi (Mahapatro,i 2013): 

Aggravatingi Circumstances:i -i Ai courti mayi imposei deathi penaltyi underi hisi discretioni 

onlyi - 

 Ifi thei murderi hasi beeni committedi afteri prei planningi andi involvei brutality. 
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 Murderi involvei exceptionali immorality 

 Murderi isi ofi memberi ofi armedi forcei ofi unioni ori ofi policei ori ofi anyi publici 

servanti committedi whichi suchi memberi wasi oni duty. 

 Anyi consequencei donei byi publici servanti ini dischargei ofi lawfuli dischargei 

dutyi underi sectioni 43i ofi Cr.PC,i 1973. 

Mitigatingi Circumstancesi (Mahapatro,i 2013):i -i Courti shalli takei followingi circumstances: 

 Offencei committedi underi mentali ori emotionali disturbance. 

 Youngi agei accusedi shalli noti bei penalizedi withi capitali punishment. 

 Probabilityi thati accusedi wouldi noti commiti crimei againsti society. 

 Throughi facti andi circumstancei iti wasi believei thati thei accusedi wasi morallyi 

justifiedi whilei committingi offence. 

 Acti wasi donei underi duress. 

 Conditioni ofi accusei provei thati hei wasi mentallyi weak. 

Supremei Courti clarifyi thati ini mitigatingi circumstancesi thei benchi shalli noti providei 

deathi penaltyi underi raresti ofi raresti case. 

Afteri balancingi bothi aggravatei andi mitigatingi circumstancesi andi byi followingi thei 

principlei courti camei oni conclusioni thati thei guilti musti bei providedi lifei imprisonment.i 

Thisi decisioni wasi basedi oni 3i importanti reasons:i - 

- Accusedi werei young 

- Deathi causedi byi strangulation 

- Victimi wasi noti ai lawfuli marriedi wifei buti havingi extrai maritali affairi withi 

accusedi i.ei brotheri ini law 

Whilei correlatingi thei twoi landmarki judgmenti ofi Bacchani singhi v.i Statei ofi Punjabi andi 

Jagmohoni Singhi v.i Statei ofi U.Pi wherei capitali punishmenti appliedi oni principlei ofi 

raresti ofi rarei casei wasi toi protecti thei poweri fromi arbitrariness.i Ini Jagmohani singhi vi 

statei ofi U.Pi thei purposei ofi deathi penaltyi shouldi bei establishedi oni thei principlesi alsoi 

mentioni thati exercisei ofi discretioni oni thei principlei isi thei safesti possiblei safeguardi fori 

accused.i Ini Bacchani Singhi vi Statei ofi Punjabi iti wasi heldi thati ini sectioni 354(3)i ofi 

Cr.PCi thei speciali reasoni isi veryi loosei andi hencei neededi ani oddi andi randomi 

interpretation.i Buti accordingi toi courti establishingi ai standardi isi ai policyi matteri toi bei 

donei byi legislation.i Earlieri ini Jagmohani Singhi vi Statei ofi Uttari Pradeshi iti wasi heldi 
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thati thei awardingi ofi deathi penaltyi willi bei courti discretioni byi followingi thei recognizedi 

principles.
24

 

Thei criticsi oni deathi penaltyi byi thei courti werei foundi ini Bacchani Singhi v.i Statei ofi 

Punjabi casei byi justicei Bhagwatii gavei ai strongi prudencei oni thei doctrinei giveni byi 

justicei thati iti mayi ledi toi risei ofi greateri amounti ofi prejudicei ini decisioni makingi andi ai 

personi lifei usei toi bei dependenti oni thei decisioni ofi benchi whichi wasi violationi ofi 

Articlei 14i andi Articlei 21i ofi Constitutioni ofi India.i Honourablei justicei raisedi ani 

essentiali pointi byi thei termi brutali ,i cooli bloodedi etci describingi thei crimei arei noti 

clearlyi specifiedi categoriesi iti onlyi expressi thei intensityi ofi judiciali reactioni toi thei crimei 

whichi mayi noti bei uniformi fori alli judges.i Thusi thei decisioni ofi deathi penaltyi byi onei 

justicei mayi noti bei consideredi byi other. 

Anotheri casei ini Aloki Nathi Dutti v.i Statei ofi Westi Bengali victimi whilei sleepingi wasi 

beingi murderedi byi hisi brotheri throughi strikei oni thei headi withi harderi substancei overi ai 

propertyi dispute.i Abundanti ofi casesi werei citedi ini whichi Supremei Courti awardedi eitheri 

deathi penaltyi fori imprisonmenti fori lifei ini similari situation.i Afteri ai largei discussioni 

courti finallyi awardedi deathi penaltyi toi accusedi specifyingi thei reasoni thati thei naturei ofi 

offencei wasi crueli buti thei methodi appliedi willi noti bei termedi asi crueli andi thei acti ofi 

murderi wasi committedi duei toi badi habiti whichi arisesi greedi ofi moneyi andi thei accusedi 

thoughi thati therei wasi noi otheri optioni toi killi hisi brother.i Thei decisioni ofi deathi penaltyi 

wasi basedi oni circumstancesi evidencei andi noti oni precedent. 

Ini Macchii Singhi v.i Statei ofi Punjabi courti whilei pronouncingi thei principlei ofi raresti ofi 

rarei casei alsoi mentioni somei illustrationi whichi includei crimei againsti womeni .i Womeni 

andi childreni consideredi toi bei thei weakesti sectioni ofi societyi andi crimei againsti womeni 

arei veryi shamefuli towardi society.i Ini thisi casei thei illustrationi giveni alsoi includei bridei 

burningi commiti ini demandi ofi dowryi coldi bloodedi murderi wherei onei cani trusti oni 

murderersi wherei murderi isi occurredi byi crueltyi ,i torturei ori inhumani actsi awardedi withi 

deathi penalty.i Crimei againsti helplessi womeni andi innocenti childi againsti womeni felti ini 

raresti ofi rarei doctrinei examplei rapei etc. 

Ini Statei ofi U.Pi v.i Satish,i courti awardedi deathi penaltyi toi accusedi whoi rapedi ai 6i yeari 

oldi girl.i Courti ini conclusioni afteri consideringi Bacchani Singhi v.i Statei ofi Punjabi andi 
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Macchii Singhi v.i Statei ofi Punjab130i heldi thati rapei becomei abnormali andi inhumani 

wheni iti wasi donei withi ani innocenti childi wherei thei childi doesi noti eveni knowi thati 

whati isi happeningi eveni knowni thati whati isi happeningi withi him/i heri andi whichi 

requiresi toi thei lowesti leveli ofi humanityi wheni followedi byi heinousi murder.i Theni acti iti 

becomei sinfuli ori crueli wheni donei withi child. 

Oni otheri handi Surrenderi Pali Shivi Balakali v.i Statei ofi Gujrati ini whichi anotheri benchi 

refusei deathi penaltyi wherei ai teenagei girli werei rapedi andi theni murdered.i Thei 

circumstantiali evidencei clearlyi providingi accusedi didi noti hadi previousi criminali recordi 

andi hei wasi ai migranti labouri fromi U.Pi andi nothingi establishi thati hei willi goingi toi 

becomei ai troublei fori societyi ini futurei andi hencei itsi noti falli underi Doctrinei ofi raresti 

ofi rarei case.
25

 

Ini Absari Alami v.i Statei ofi Biharwherei thei accusedi killedi hisi motheri byi choppingi heri 

head.i Highi Courti considersi iti asi ani inhumani naturei ofi crimei andi awardedi deathi 

penaltyi buti Supremei Courti seti asidei thei HCi decisioni andi heldi thati accusedi wasi ai 

cultivatori residingi ini villagei thati isi illiteratei andi hadi noi controli overi hisi emotionsi andi 

situations.i Ini Statei ofi U.Pi v.i M.Ki Anthonyi wherei accusedi killedi hisi wifei andi bothi 

childreni asi hei wasi noti ablei toi affordi thei expensesi ofi hisi wife‘si treatment,i courti heldi 

deceasedi musti bei awardedi withi lifei imprisonmenti asi thei accusedi commiti crimei duei toi 

poverty.i Ini Azmali Kasabi Casei whoi wasi caughti ini 26/11i Mumbaii terrori attacki casei 

wherei thei accusedi wasi awardedi deathi penaltyi byi Supremei Courti byi observingi thati thei 

wholei crimei wasi plannedi ini Pakistan.i Toi deali withi thisi casei courti appliedi thei 

guidelinei whichi wasi establishedi ini Bacchani singhi v.i Statei ofi Punjabi andi Macchii singhi 

vi Statei ofi Punjab. 
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CHAPTERi VI 

CONCLUSIONi ANDi SUGGESTION 

i  

 

Therefore,i iti isi concludedi thati ini Indiai thei deathi penaltyi hasi beeni appliedi sincei ancienti 

times,i althoughi thei methodsi ofi thei deathi penaltyi havei changedi fromi timei toi time.i 

Capitali punishmenti isi ancienti sanctioni therei isi noi Countryi wherei deathi penaltyi neveri 

existed.i Historyi isi cleari thati thei deathi penaltyi hasi neveri beeni declaredi illegali ini India.i 

Thei awardingi ofi thei deathi penaltyi toi thei perpetratori musti bei regardedi asi ai requirementi 

ofi justice.i Thei deathi penaltyi isi thei ultimatei warningi againsti alli crimes.i Ifi thei criminali 

knowsi thati thei legali systemi willi noti stopi puttingi himi toi death,i thei systemi seemsi morei 

draconiani toi him.i Thati isi whyi hei isi lessi inclinedi toi breaki andi enter.i Hei mayi noti bei 

planningi toi killi someonei whoi robsi them,i buti isi muchi morei anxiousi abouti thei 

possibilityi ifi hei knowsi hei willi bei executed.i Soi therei isi ai betteri chancei thati hei willi 

noti breaki ini thei firsti placei andi comei in.i Ai systemi intendedi toi providei justicei cannoti 

doi thisi fori thei survivingi victims,i unlessi thei murdereri himselfi isi killed.i Ifi murderi isi 

thei deliberatei deprivationi ofi thei victim'si righti toi life,i theni thei deliberatei deprivationi ofi 

thei righti ofi thei courti toi havei thisi righti -i eveni ifi iti isi excessivelyi stricti -i isi ai 

punishmenti appropriatei toi thei mosti seriousi crimei thati cani bei committed.i Withouti thei 

deathi penaltyi iti couldi bei arguedi thati thei legali systemi doesi noti makei provisioni ini 

responsei toi thei crimei ofi murder,i andi thereforei doesi noti offeri justicei fori thei victim. 

 

● Thei reformativei theoryi ofi punishmenti whichi isi thei mosti humanei ofi alli theoriesi 

arei basedi oni thei principlei ofi reformi ofi thei legali perpetratorsi throughi individuali 

treatment.i Accordingi toi reformativei theory,i thei purposei ofi thei punishmenti isi toi teachi 

ori reformi thei offender.i Suchi criminalsi musti bei adequatelyi punishedi toi justifyi thei 

authorityi ofi thei morali law.i Thisi theoryi focusesi oni theiri rehabilitationi andi conformsi toi 

thei normsi ofi society;i ini law-abidingi member.i Thisi theoryi condemnsi alli kindsi ofi 

corporali punishment. 

● Preventivei theoryi saysi thati "preventioni isi betteri thani cure".i Thei ideai behindi thei 

preventivei theoryi ofi punishmenti isi toi keepi thei perpetratori awayi fromi society.i Thisi 
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theoryi justifiesi thei deathi penaltyi asi ani extremei formi ofi punishmenti becausei ofi itsi 

deterrenti effect.i Indiai followsi thei preventivei theory.i Ai mani hasi takeni thei lifei ofi 

anotheri man.i Soi hei shouldi bei deprivedi ofi hisi life.(Rexi andi Tonryi 2012) 

● Deathi Penaltyi isi ofteni imposedi oni thei poor,i uneducated,i underprivilegedi andi 

minorities.i Theyi wini ai legali battlei ini ai Courti ofi Law.i Legali aidi nowi providedi ini 

Indiai isi fori thei poori advocates.i Whilei arguingi ai casei wherei one'si lifei isi ati stakei thei 

lawyeri whoi isi engagedi byi seveni yearsi legali standing. 

● Thei Governmenti willi payi thei feesi ofi ani attorney.i Thisi wouldi bei ani interesti ini 

thei lawyeri whoi isi arguingi oni behalfi ofi thei accused. 

● Insteadi ofi inventingi ai sophisticatedi methodi ofi executioni whichi isi quick,i painlessi 

andi decent,i iti isi betteri toi switchi overi fromi deathi penaltyi toi alternativei punishment. 

● Lifei imprisonmenti isi ai veryi goodi alternativei toi deathi penalty.i Asi suchi iti isi 

openi toi thei policyi makersi thati theyi arei noti yeti reformativei ini naturei but,i ai veryi goodi 

incomei toi thei government.i Now,i retentionistsi needi noti complaini thati thei murderersi 

behindi thei barsi wouldi costi morei fori thei publici exchequer. 

● Causingi deathi toi ani individuali mayi bei inevitablei ati timesi ini certaini 

circumstances,i suchi asi wheni ai countryi isi lockedi ini eitheri internationali warfarei ori civili 

warfare.i Eveni ati times,i policei personneli mayi havei theiri livesi ori otheri lives.i Ini suchi 

cases,i stricti legali safeguardsi musti bei imposed. 

● Insteadi ofi spendingi coresi ori rupeesi ini constructingi gasi chambersi ori gallows,i thei 

expenditurei mayi bei divertedi toi traini efficienti lawi enforcementi authoritiesi andi correcti 

errorsi ini thei judiciali system. 

● Alli measuresi ofi abolitioni fori thei deathi penaltyi shouldi bei consideredi asi progressi 

ini thei enjoymenti ofi thei righti toi life. 

● Dangerousi offendersi cani bei kepti awayi fromi thei publici withouti resortingi toi 

executions.i Manyi abolitionisti countriesi arei practicingi thisi methodi ofi seclusion.i Iti isi asi 

goodi asi badi asi keepingi thei mentallyi insanei ini ani asylumi withouti causingi 

inconveniencei toi thei healthy. 

● Tilli Capitali Punishmenti mayi bei abolishedi ati thei endi ofi thei year,i andi mayi alsoi 

bei avoidedi withi regardi toi conjugali visitsi andi visitsi withi thei family. 
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