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                                  CHAPTER I  

                               INTRODUCTION 

1. OVERVIEW OF THE RESEARCH 
 

In recentyears, the concept that crook sanctions need to be visible as an 

essentialmechanism inside transitional justice1 formanaging collective violence has 

received growing traction. The idea hasbeen given impetus with the aid of using 

numerous phenomena, noteworthy amongst which can be theprominence now given to 

sufferers in crook policy2 andthe stress from global regulation. In this context, each the 

improvement ofglobal crook regulation with the maxim of the ‘combat towards impunity’ 

andthe case regulation of human rights courts have made a contribution.3 The latter, 

particularly the Inter-American Court of Human Rights (IACtHR), has consolidated 

sufferers’ rights to truth, justice, reparation and non-repetition, in addition to a 

maximalistinterpretation of the proper to justice as a proper to the punishment of 

criminals.1 

(i) The crime as a ethical requirement or a call for for justice: classical retributionist 

theories 

                                                           
1 Ezequiel Malarino, ‘Judicial Activism, Punitivism and Supranationalisation: Illiberal and Antidemocratic 

Tendencies’ (2012) 12 International Criminal Law Review 665. Some scholars have criticised this 

interpretation as being weakly and questionably grounded in human rights treaties and lacking deeper 

questioning into the rationale and purposes of criminal law. See Jesús María Silva Sánchez, ‘Una crítica a 

las doctrinas penales de la “lucha contra la impunidad” y del “derecho de la víctima al castigo del autor”’ 

(2009) 11 Revista de Estudios de la Justicia 35; Daniel R Pastor, ‘La ideología penal de ciertos 

pronunciamientos de los órganos del sistema interamericano de derechos humanos: ¿garantías para el 

imputado, para la víctima o para el aparato represivo del Estado?’ in Ambos et al, Sistema 

interamericano vol II (n 3) 481. The European Court of Human Rights (ECtHR) has traditionally held a 

more cautious view, although recently it seems to come closer to the position of its American counterpart. 

See Anja Seibert-Fohr, Prosecuting Serious Human Rights Violations (OUP 2009) 118ff; Kai Ambos and 

Laura Böhm, ‘Tribunal Europeo de Derechos Humanos y Corte Interamericana de Derechos Humanos 

¿Tribunal tímido y tribunal audaz?’ in Ambos et al, Sistema interamericano vol II (n 3) 55ff; Francesco 

Viganó, ‘Sobre las obligaciones de tutela penal de los derechos fundamentales en la jurisprudencia del 

TEDH’ in Santiago Mir Puig and Mirentxu Corcoy Bidasolo (eds), Garantías constitucionales y Derecho 

penal europeo (Marcial Pons 2012) 320ff; Carmen Tomás-Valiente Lanuza, ‘Deberes positivos del Estado 

y Derecho penal en la jurisprudencia del TEDH’ (2016) 3 InDret 6ff 
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The sufferer-orientated theories of punishment percentage with Kant’s theory of crook 

sanction the belief of punishment as an imperative, or obligation (of society, of the 

kingdom), in addition to the common enchantment to justice as a basis, the call for for 

talionic punishment—no matter political and crook considerations, and of the feasible 

absence of preventive needs—and the requirement of the whole execution of the sentence 

imposed. For this reason, sure authors have labelled the doctrines that sell the kingdom’s 

responsibility to punish and the sufferers’ proper to the  punishment as retributionist. 

 

However, it need to be referred to that there are massive differences among the 2 

doctrines. The classical idea of retribution specializes in the wrongdoer and at the truth 

that she or he merits to be punished; therefore, its attitude is targeted at the past. The 

sufferer-orientated idea of crook punishment focuses as a substitute at the present, at the 

sufferers and their pleasure. 

 

Furthermore, retributionist theories, in each their classical and extra cutting-edge 

versions, were extensively rebutted with the aid of using pupils. Among many different 

criticisms, it's far argued that those theories, in search of a metaphysical basis for 

punishment, neglect about that the muse of the latter lies inside a complex prison system. 

Critics factor out that the theory of punishment as an evil and a reason in itself isn't 

rational and that one evil can't be obliterated or compensated with the aid of using 

another. 

 

(ii) Punishment as a proper of the sufferer generated for this reason of 

the crime: the enchantment to historic evolution 

Some authors have attempted to justify the sufferer’s proper to the punishment of the 

wrongdoer with the aid of using attractive to the evolution from vengeance to 

punishment. 
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It is argued that refraining from non-public justice and assigning to the kingdom the 

monopoly on punishment way that the kingdom has a responsibility to exercising it. Such 

a controversy entails putting forward a form of herbal proper, now no longer simplest to 

self-protection, however additionally to punishment, the life of that is extra than doubtful. 

Additionally, extra than a millennium after its consolidation, kingdom punishment can 

not be perceived as an imaginary act of conferring with the aid of using the sufferer; 

rather, it's far the final results of the need of the democratic legislator. 

 

The most important trouble with those theories lies, nevertheless, withinside the truth that 

the enchantment to culture or historic evolution can't be a substitute basis for the 

imposition of punishment. In different words, proof of historic evolution from the group 

of vengeance to punishment does now no longer provide an explanation for why and for 

what one is punished, whether or not then or now. This argument might require us to 

research the functions of the archaic group of vengeance, so one can decide whether or 

not this can help us in uncovering the functions of punishment in cutting-edge times. 

 

(iii) Punishment as a way of manufacturing useful consequences at the sufferer 

Some authors have argued that the reason of punishment is to supply pleasure to the 

sufferer, withinside the experience that it makes the sufferer feel ‘higher’. The useful 

consequences of punishment are commonly stated to encompass the reputation that the 

sufferer has suffered an unjust act and that what has passed off is neither a trifling 

accident, the made from horrific luck, nor the outcome of one’s very own errors. The 

punishment of the wrongdoer additionally offers the symbolic guarantee that it's going to 

now no longer recur, thereby shielding the sufferers’ experience of safety24 or self-

confidence and stopping them from feeling guilty. Lastly, it expresses the sympathies and 

unity of society, and it furthers the consequent ‘re-socialisation’ or reintegration of the 

sufferer. 
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Scholars, however, have solid doubt at the potential of punishment to fulfil all of those 

functions. In reality, the consequences of the crook offence—and of the crook trial—are 

extraordinary for every sufferer, relying on a huge type of circumstances. Moreover, the 

various appropriate consequences attributed to punishment with the aid  of using the 

supporters of those theories are viable with the aid of using different way that don't mean 

the imposition of an evil. In addition, whilst one needs to expose sympathy closer to, and 

unity with, an individual, their acts need to be higher directed closer to the man or woman 

they desire to consolation and now no longer closer to a person else. Punishment, because 

the imposition of an evil, is going beyond unity and can't be defined with the aid of using 

it. 

 

(iv) Punishment as constituting the removal or cessation of a damage to 

the sufferer as differentiated from the damage to a prison interest 

 

Contrary to (or maybe collectively with) the preceding positions, we discover 

someothers, alongside comparable strains but with unique nuances, which argue that 

acrook offence continually reasons a damage to the sufferer, in addition and wonderful 

fromthe unique damage brought on to the covered prison interest. The simplest manner 

thisdamage can be ended or removed might be with the aid of using implementing a 

crook punishment onthe wrongdoer. It is as a result argued that crook punishment fulfils 

the functionof setting an quit to a disorientation in social existence suffered with the aid 

of using the sufferers,wherein this could stand up from an absence or lack of self 

assurance withinside the regulation if nopunishment had been imposed.  

Others hold that its reason is to disencumber the sufferer from thewrongdoer’s 

domination, restoring or reaffirming his or her social worth, or topositioned an quit to an 

ongoing damage to his or her honour, which keeps as lengthy asthe wrongdoer isn't 

prosecuted and sanctioned. There has additionally been an attemptto narrate the idea of 

the sufferer-orientated punishment to high quality generalprevention, with the aid of 
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using declaring that crook sanction pursues the reaffirmation now no longer ofthe prison 

values infringed with the aid of using the offence—as is alleged with the aid of using the 

high quality generalprevention44—however of the sufferers themselves.forty five In 

different words, crookpunishment is deemed to are looking for the ‘re-socialisation of the 

sufferer’. 

The divergence from the location defined withinside the preceding segment might 

be based at the notion that it's far exactly the absence of the punishment 

that reasons the persevering with perpetration of the damage, from which arises the 

kingdom’s responsibility to punish so one can positioned an quit to this damage. This 

argument 

reminds us of the Kantian idea, which holds that a society that fails to 

punish is partner withinside the crime. Furthermore, it follows the doctrine of 

human rights courts, in arguing that the kingdom commits a brand new and independent 

violation of human rights whilst it fails to punish a number one violation thereof.. 

2. AIMS AND OBJECTIVES OF THE RESEARCH 
 

The current work examines supposedly beneficial effects that criminal punishment of the offender 

may have on the victims, consequences of such incidents, RBI liability in such cases, and the 

adequacy of legal provisions to contain them, and attempts to look at the entire possible panacea 

to such a societal threat, so that financial institutions' integrity can be preserved. 

 

RESEARCH OBJECTIVE 

 

1. To study the evolution of punishment throughout history. 
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2. To study the case law that has been used to establish the constitutional validity of 

corporal punishment. 

3. To study and review its legal provisions, both substantive and procedural. 

4. To investigate the international viewpoint on punishment. 

5. To study the cases in which punishment has been imposed. 

6. To examine the fundamental approach to punishment, as well as various ideas and 

philosophical perspectives on it. 

7. To determine whether or not corporal punishment is an effective criminal justice and 

social justice tool. 

 

4. HYPOTHESIS 
 

Capital social control turn out deterrent impact within the society for preventing crime of 

significant nature. it's the suggests that of retribution for the society within the crimes having 

grievous nature. So, the question is ought to corporal punishment be maintained or not.. 

 

3. STATEMENT OF PROBLEM 

The concept of punishment as being the only possible form of reparation for serious human rights 

violations, as a means of satisfying victims, or even as the victims’ right, is a significant 

challenge to the traditional understanding of criminal law. First, it implies ceasing to conceive of 

criminal law as a tool for social control, designed originally to protect legal interests for peaceful 

social coexistence; rather, seeing it as a mechanism designed for the reparation of victims’ rights. 

This involves abandoning the idea of criminal law as punishments, as a right of the state, and 

instead seeing it as a state obligation. 

 

4. RESEARCH DESIGN AND METHODOLOGY 
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This research was conducted using a doctrinal approach. In order to draw inferences and 

conclusions, analytical descriptive, evaluative, and insightful methods were used. A large 

number of books, journals, papers, documents, and other sources were examined. The 

related matters on PCFs were also culled from a thorough review of the websites. 

1. Doctrinal Research  
 

- Case Studies and real time stories, books and their analysis on punishment. 

- Correctional method of offenders towards punishment 

 

5 SIGNIFICANCE OF THE RESEARCH 
To - the number of inmates and the rate of crime, the criminal justice system must be improved. 

In this case, the victim's situation is overlooked, despite the fact that the crime was committed 

against him and his family. Victimology can prove successful in terms of bringing justice to the 

victims, as they have not been brought to light previously. The new criminal justice system is 

more accommodating, and as a result, it is kind of molding two or more ideas to achieve the end 

goal of justice. With victimology, we may argue that the justice system is becoming more 

justifiable and accessible, allowing people to regain confidence in it. Now that the attention is on 

the victims, we can honestly claim that justice has been served. 
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CHAPTER II 

HISTORICAL PERSPECTIVE PUNISHMENT 

Historically, deterrence has been, at the side of retribution, the number one reason of 

punishment. The deterrent reason has frequently brought about consequences that, to 

modern-day minds, appear merciless and inhuman. Capital punishment and corporal 

punishment have been the spine of the structures of crook justice as much as the overdue 

eighteenth century. Executions have been made public spectacles, and merciless strategies of 

execution have been frequently invented with the intention to decorate the deterrent impact. 

In the eighteenth century the writers of the classical faculty of crook justice—

substantially Cesare Beccaria in Italy, Jeremy Bentham in England, and P. J. A. von 

Feuerbach in Germany—primarily based totally their idea of crook regulation on 

widespread deterrence. The important concept turned into that the chance of 

punishment ought to be targeted in order that withinside the thoughts of the ability 

lawbreaker the concern of punishment might outweigh the temptation to devote the 

crime. The penalty ought to be constant via way of means of regulation in share to 

the gravity of the offense. The reality of punishment turned into taken into 

consideration as extra crucial than the severity of the punishment. According to the 

classical idea, the penalty withinside the character case had as i ts number one feature 

to make the chance of the regulation credible. Only once in a while did those writers 

point out the ethical results of the crook regulation. 
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In the overdue 19th century and the primary 1/2 of of the 20 th century the concept of 

deterrence misplaced floor to the concept of remedy and rehabilitation. Criminologists and 

penologists voiced the view that the maximum crucial purpose of punishment turned into to 

accurate the perpetrator and, if this proved impossible, to incapacitate him. Therefore, the 

penalty needed to be adjusted to the wishes of the character perpetrator. In the US the 

indeterminate sentence turned into introduced. The concept of the indeterminate sentence is 

primarily based totally on an analogy to clinical remedy in a clinic. The perpetrator ought to 

be saved so long as essential with the intention to treatment him, no shorter, no longer; and 

simply as with a live in a clinic, the length ought to now no longer be determined earlier 

however on the idea of the remark of progress. On the European continent, measures of 

protection and reform for sure classes of offenders have been introduced, primarily based 

totally on comparable thoughts. The concept of deterrence turned into frequently ridiculed as 

fictitious, outmoded, and the purpose of a great deal needless suffering. The saying 

"Punishment does now no longer deter crime" turned into frequently widespread as set up 

truth. 

Although those thoughts have been dominant withinside the expert literature as much as the 

1950s, legislators, prosecutors, and judges endured to trust in deterrence. From the early 

Nineteen Sixties a extrade in criminological notion commenced to take region and steadily 

received momentum. Research into the differential results of diverse sanctions brought about 

superb skepticism in regards to society's cappotential to rehabilitate offenders. It seemed that 

desire of sanction had little or no impact while in comparison to the persona and historical 

past of the perpetrator and to the social surroundings he went lower back to after his stumble 

upon with the equipment of justice. Moreover, it appeared that no person turned into capin a 
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position to inform while to launch the perpetrator with the intention to maximize his 

possibilities of a regulation-abiding lifestyles withinside the future. At least for the 

overpowering majority of offenders, the clinic analogy does now no longer work. 

Two inclinations have emerged: a motion in desire of constant sentences in share to the 

gravity of the offense, as demanded via way of means of the classical faculty of crook 

regulation ("neoclassicism"); and a revival of hobby in deterrence. When religion is 

misplaced withinside the concept of remedy and rehabilitation as the idea for a gadget of 

crook sanctions, different ambitions of punishment come into focus. Up to 1965 the most 

effective empirical studies in deterrence consisted of some papers at the dying penalty. Since 

the mid-Nineteen Sixties a chain of books and a movement of studies papers were posted at 

the subject, specifically withinside the United States, Canada, and Great Britain, however 

additionally in Germany, the Netherlands, and Scandinavia (see Beyleveld). Most studies has 

been undertaken via way of means of both sociologists or economists. The economists, 

following the lead of Gary Becker, appearance upon the threat of punishment as a price of 

crime and practice econometric strategies to discover how a extrade withinside the rate 

impacts the price of crime (Eide). 

Unlike animals, human beings within the course of time have upgraded their social standards 

within which they reside, and where they can claim to be proud residents of a protective 

society, where they have a prerogative claim to basic civic, political, economic, and legal 

rights, where State watches, and prevails over crime, and they are also the recipients of 

persistent, and unwavering justice, which being stringent ensures that any slight deviation 

from time honored, and accepted behavior by any citizen brings them under the austere eyes 

of the law which then helps within preserving the fabric of the society, and the efficiency of 
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its social network which de facto is one core reason why societies should have capital 

punishment as a tool, and aid to be used as a deterrent; it has been universally supported by 

the great political thinkers like John Locke who propounded his concept of capital 

punishment containing elements of retributive, and utilitarian theory, where he contends that 

a person forfeits his rights for the commission of even minor crimes, and such rights are 

forfeited, punishments can be rightly pronounced going on them as they have made a breach 

to the social contract to which they had agreed, and the remedy is punishment to the 

wrongdoer which within itself is an endeavor to darn the damage done to the social fabric, 

Punishment is needed to protect our societies by deterring crime through such examples, does 

societies may punish the criminal within anyway it deems necessary which may include 

taking away his life so as to set an example for other would be criminals, and is further 

justified for the reason that the acts which are so wile, and destructive for society, and 

dignities of the people, Invalidating the right of the perpetrator to membership, and even to 

life, because preciousness of life within a moral communities must be so highly honored that 

those who do n't honor the lives of others make null, and void their own right to membership, 

which is why within a communities based going on love, and ideals when made to face the 

music of hostility, and having to deal by way of people who have committed brutal errors of 

terror, violence, and murder, face a dilemma by the way of the set of ideals the communities 

propagates; it cann't imbibe the philosophy of , “An eye for an eye, a tooth for a tooth, and a 

life for a life”, But would be forced to act for the safeties of the members of the communities 

from further destruction, and would have to treat the perpetrators who had shown no respect 

for life to be restrained, permanently if necessary, so that they could n't further endanger 

other members of the communities which would leave a sense of satisfaction, and happiness 
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to all by way of whom the wrong has been done or relatives of the victim, and to societies as 

such, if he who breaks the law is n't punished then he who obeys it is cheated which can also 

be rightly corroborated from the utilitarian, and retributive perspective of capital punishment, 

Jurist Hobbes asserted that every man had under the natural order has the right of reappraisal 

for wrongs done to himself or anyone else, Then he said that social contract had left this right 

to the sovereign while taking it away from everyone else, Jurist Kant viewed that every 

political societies had a duties to enforce retributive justice, Jurist Roussoeu felt that the 

subject ought n't to complain if the sovereign demanded the subject’s life, He considered 

death as a proper punishment, if the criminal was beyond redemption, Jurist Salmond has 

said that a societies which felt neither anger nor indignation at outrageous conduct would 

hardly enjoy an effective system of law,  

2 , 1   PUNISHMENT within ANCIENT  ROME, and GREECE  

                   The law administrators unflinchingly executed murderers because they believed 

that "the life of each man should be sacred to each other man", They realized that it is n't 

enough to proclaim the sacredness, and inviolabilities or human life, it must be secured as 

well, by threatening by way of the loss of life of those who violate what has been proclaimed 

inviolable the right of innocent to live, Murder, being the worst of crimes, must deserve the 

highest penalties which is death sentence, This shall also be within accordance of the 

principle that punishment must be within proportion to the gravities of the offence, Ancient 

Romans accepted the deterrent value of death penalty, Under the Roman criminal law, the 

offender was put to public ridicule, and his execution took the form of a ceremony, Death 

was caused to the condemned person within a most tortuous manner, For example, one who 

killed his father was sewn within a sack along by way of a live dog, cat, and a cobra, and 
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thrown into river, The object was to make him die most painfully, The sentence of death 

could be awarded even to a debtor who was unable to pay off the debt of his creditor, Thus, a 

creditor who found that his debtor was unable to pay off the debt, could vent his wrath upon 

the debtor by marching him up the Tarpeian rock, and hurling him from there to death, The 

Greek penal system also provided death sentence for many offences, The offenders were 

stripped, tarred, and feathered to death publicly, Execution of death penalties within public 

places was favoured because of its deterrent effect, 

 2,2     ENGLISH LAW, and CAPITAL PUNISHMENT 

 The history of crime, and punishment within England during the medieval period reveals 

that infliction of death penalties was commonly practiced for the elimination of criminals, 

Henry VIII who reigned within England for over fifties years, was particularly infamous for 

his brutalities towards the condemned prisoners, He used to boil the offenders alive, His 

daughter Queen Elizabeth who succeeded him, was far more stiff within punishing the 

offenders, The offenders were n't put to death at once but were subjected to slow process of 

amputation by bits so that they suffer maximum pain, and torture, The condemned offenders 

were often executed publicly, These brutal methods of condemning the offenders were, 

however, abandoned by the end of eighteenth century when the system of transporting 

criminals to distant American Colonies at their option was firmly established, Dr, Fitzgerald 

observed that the history of capital punishment within England for the last two hundred years 

recorded a continuous decline within the execution of this sentence,2 During the later half of 

the eighteenth century as many as two hundred offences were punishable by way of death 

                                                           
2  Henry VIII ruled over England from 1491 to 1541 AD, 4 Fitzerald, P,J,, Criminal Law, and Punishment 

,1962 p, 216, 117 
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penalty, The obvious reason for the frequency of execution was the concern of the ruler to 

eliminate criminals within absence of adequate police force to detect, and prevent crimes, 

The methods of putting offenders to death were extremely cruel, brutal, and torturous, As the 

time passed, the severities of capital punishment was mitigated mainly within two ways :~ 

Firstly, this sentence could be avoided by claiming the 'benefit of clergy' which meant 

exemption from death sentence to those male offenders who could read, and were eligible for 

holy Order,3 Secondly, the prisoners who were awarded death sentence could be pardoned if 

they agreed to be transported to American Colonies, During later half of the eighteenth 

century, condemned felons could be transported for seven years within lieu of capital 

sentence, within course of time, death punishment for felony was abolished,4, and within 

1853, the system of transporting criminals also came to an end, and a new punishment of 

penal servitude was introduced,Commenting going on the frequency of executions during the 

eighteenth century Donald Taft observed that during no period within the history of western 

civilization were more frantic legislative efforts made to stem crime by infliction of capital 

punishment as within that century,5 within his opinion, the growing importance of this 

punishment was owing to the agrarian, and industrial changes within the English societies 

resulting into multiplicities of crimes which had to be suppressed by all means, Supporting 

this view it was observed that more than 190 crimes were punishable by way of death during 

the reign of George III within 1810, However, by way of the advance of nineteenth century, 

the public opinion disfavoured the use of capital punishment for offences other than the 

heinous crimes, Bentham, and Bright, the two eminent English law reformers opposed 

frequent use of capital punishment, Sir Samuel Romilly also advocated a view that the use of 

                                                           
3  within subsequent years, this benefit was extended to women also, It was finally abolished within 1927, 
4   Death as a punishment for felony was abolished within 1827, 
5   Taft & England, Criminology (4th Ed,) p, 297, 118 
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capital punishment should be confined only to the cases of intentional, and willful murder, 

The irrevocable, and irreversible nature of death penalties gave rise to a number of 

complications which invited public attention towards the need for abolition of death 

sentence, Consequently, the British Royal Commission going on Capital Punishment was 

appointed within 1949 to examine the problem, As a result of the findings of this 

Commission, death sentence was suspended within England, and Wales for five years from 

1965, and was finally abolished by the end of 1969, However, the constant rise within the 

incidence of crime within recent decades has necessitated Britain to re-assess its penal policy 

regarding death penalty, The two  decisions of the Privy Council emphatically stressed that 

the award of death sentence is n't violative of human rights or fundamental rights, , 

2 , 3   PUNISHMENT within INDIA 

 

     The ancient law of crimes within India provided death sentence for quite a good number 

of offences, The Indian epics, viz,, the Mahabharata, and the Ramayana also contain 

references about the offender being punished by way of vadhadand which meant amputation 

by bits, Fourteen such modes of amputating the criminals to death are known to have existed 

which included chaining and 

imprisonment of the offender, Justifying the retention of death penalty, King Dyumatsena 

observed :~ "if the offenders were leniently let off, crimes were bound to multiply", He 

pleaded that true ahimsa lay within the execution of unworthy persons, and therefore, 

execution of unwanted criminals was perfectly justified,6 His son Satyaketu, however, 

                                                           
6 Mahabharat-Shantiparva chapter CCLXVII Verses 4-13, 
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protested against the mass scale execution, and warned his father that destruction of 

human life can never be justified going on any ground, But Dyumatsena, ignored the 

advice of his son, and argued that distinction between virtue, and vice must n't disappear, 

and vicious elements must be eliminated from society,7 The great ancient law-giver Manu 

also placed the element of fear as an essential attribute of judicial phenomenon, According 

to him, within order to refrain people from sinful murders, death penalties was necessary, 

and within absence of this mode of punishment, state of anarchy will prevail, and people 

would devour each other as the fish do within water, the stronger eating up the weaker, 

During the medieval period of Mughals rule within India, the sentence of death revived 

within its crudest form, At times, the offender was made to dress within the tight robe 

prepared out of freshly slain buffalo skin, and thrown within the scorching sun, The 

shrinking of the raw-hide eventually caused death of the offender within agony, pain, and 

suffering, An'ther mode of inflicting death penalty-was by nailing the body of the offender 

going on walls, These modes of putting an offender to death were abolished under the 

British system of criminal justice administration 

during early decades of nineteenth century when death by hanging remained the only 

legalised mode of inflicting death sentence, 

 

 

 

                                                           
7  Ibid,   
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                                    CHAPTER III 

THE PURPOSES AND CAPACITIES OF CRIMINAL LAW 

AND PUNISHMENT IN RELATION TO SOCIETY 

In latest years, the concept that crook sanctions need to be visible as an important 

mechanism inside transitional justice1 for coping with collective violence has won 

growing traction. The concept has been given impetus by means of numerous 

phenomena, noteworthy amongst which might be the prominence now given to sufferers 

in crook policy8 and the stress from worldwide regulation. In this context, each the 

improvement of worldwide crook regulation with the maxim of the ‘combat towards 

impunity’ and the case regulation of human rights courts have made a contribution.three 

The latter, mainly the Inter-American Court of Human Rights (IACtHR), has 

consolidated sufferers’ rights to fact, justice, reparation and non-repetition, in addition to 

a maximalist interpretation of the proper to justice as a proper to the punishment of 

criminals. 

The idea of punishment as being the best viable shape of reparation for severe human 

rights violations, as a method of gratifying sufferers, or whilst the sufferers’ proper, is a 

full-size project to the conventional information of crook regulation. First, it implies 

                                                           
8 Cornelius Prittwitz, ‘The Resurrection of the Victim in Penal Theory’ (1999) three Buffalo Criminal Law 

Review 109; Pedro Cerruti, ‘Procesos emocionales y respuestas punitivas: acerca del activismo penal de las 

víctimas del delito’ (2009) 20 Revista Electrónica de Psicología Política 15; Ana Isabel Cerezo Domínguez, 

El protagonismo de las víctimas en los angeles elaboración de las leyes penales (Tirant lo Blanch 2010) 

37ff; Luca Lupária and Raphaële Parizot, ‘Which Good Practices withinside the Field of Victim 

Protection?’ in Luca Luparia (ed), Victims and Criminal Justice. European Standards and National Good 

Practices (Wolters Kluwer 2015) 333. 
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ceasing to conceive of crook regulation as a device for social manage, designed in the 

beginning to guard prison hobbies for non violent social coexistence; rather, seeing it as a 

mechanism designed for the reparation of sufferers’ rights.9 This includes leaving behind 

the concept of crook regulation as ius puniendi, as a proper of the kingdom, and 

alternatively seeing it as a kingdom responsibility, officium puniendi. 

Such a perception, in flip, approach casting off the set of non-exculpatory defences and 

mitigating situations primarily based totally on simply political issues, which don't forget 

the efficacy of crook regulation itself or the superiority of different public hobbies, no 

matter the culprit’s culpability.10 These defences and mitigating elements seem often in 

country wide laws8 and permit a rational use of crook regulation, primarily based totally 

on the basis that the latter is an tool for the safety of prison hobbies and can be set apart 

whilst different measures furnish a extra first-rate fulfilment of this intention. 

Besides that, and extra importantly, the brand new idea of punishment as a kingdom 

responsibility diminishes the rights and ensures of the accused—created as a containing 

wall towards the repressive equipment of the kingdom—to simply man or woman 

                                                           
9 Silva Sánchez (n four) 54; Alicia Gil Gil and Elena Maculan, ‘Responsabilidad de proteger, derecho penal 

internacional y prevención y resolución de conflictos’ in Miguel Requena (ed.) La seguridad: un concepto 

amplio y dinámico (IUGM 2013) 35. 
10 On non-exculpatory defences from the Anglo-Saxon doctrine, see Paul H Robinson and Michael Cahill, 

Criminal Law (second edn, Wolters Kluwer 2012) 405–35; Paul H Robinson et al, ‘Extralegal Punishment 

Factors: A Study of Forgiveness, Hardship, Good Deeds, Apology, Remorse, and Other Such Discretionary 

Factors in Assessing Criminal Punishment’ (2012) sixty five Vand L Rev 737. In the continental criminal 

tradition, those occasions fall inside a separated detail that paperwork a part of the analytical shape of the 

crook offence, named ‘punishability’: see eg Alicia Gil Gil et al, Derecho penal. Parte preferred (second 

edn, Dykinson 2015) 117ff. 
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hobbies over which, furthermore, in line with this ideology, the sufferers’ hobbies need to 

constantly be successful.11 

It isn't the reason of this newsletter to examine all of those results in depth. We want to 

name interest, above all, to the reality that this modification of orientation in regards to 

the use and which means of crook regulation is regularly invoked, with out a previous 

evaluation of its actual ability, to fulfil the targets assigned to it by means of those 

doctrines. That is to say, even earlier than verifying whether or not the drawbacks of this 

doctrine are compensated by means of the advantages it is able to bring, we need to 

examine whether or not crook regulation is certainly capable of fulfil the functions 

attributed to it whilst punishment is conceived of as a kingdom’s responsibility and a 

sufferer’s proper. 

Furthermore, this query need to be analysed in the framework of the broadest targets of 

transitional justice. We begin from the basis that the mechanisms for restoration from a 

scenario of collective violence concerning severe human rights violations need to cowl 

numerous hobbies and targets, the compatibility of which can be challenging.12 Paying 

interest to sufferers and their rights is a circumstance sine qua non for the decision of the 

warfare. However, a partial view of the trouble, which covers best a likely declare for 

retributive justice by means of the sufferers, can lose sight of the opposite hobbies in 

play; it is able to deliver upward thrust to the remaining frustration of the goals of 

transitional justice, namely, the ones of reconciliation, reconstruction of the social fabric, 

restoration from a conflictive beyond and consolidation of the brand new social order. 

                                                           
11 Silva Sánchez (n four) 169; Malarino (n four); Pastor (n four); Jean Pierre Matus Acuña, ‘Víctima, 

idealismo y neopunitivismo en el Derecho Penal internacional’ (2013) eighty one Revista Nuevo Foro 

Penal 139. 
12 Leebaw (n 1) 95. 
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Moreover, seeing crook punishment as sacred—beneathneath the maxim of the combat 

towards impunity—might also additionally disguise the reality that sufferers’ wishes are 

varied, that crook regulation hardly ever fulfils them, and that punitive answers are 

prescribed in preferred with out a previous evaluation of the functions of punishment and 

what it could truely acquire. 

The gift article is a contribution closer to filling this gap: analysing the functions of crook 

regulation and punishment, and what they could acquire when it comes to sufferers 

(phase 2) and society (phase three) in transitional contexts. What we are hoping to 

acquire is to demonstrate (phase 4) that there may be no sufferers’ proper to punishment 

and that crook regulation isn't a enough—nor, on occasions, the maximum suitable—

degree for offering an good enough reaction to the complicated internet of the targets of 

transitional approaches. Our speculation is that the upward thrust of the concept that the 

whole punishment of criminals must be an important factor of transitional justice 

overburdens crook regulation with targets that it's miles not able to fulfil and/or which are 

extra satisfactorily done via the utility of different mechanisms. In contrast, crook 

regulation and punishment need to constantly be taken into consideration as simply one 

of the many gear that states have at their disposal, even in transitional contexts, 

withinside the look for the quality viable way to fulfil the remaining intention of keeping 

social order, this is, the set of blanketed prison hobbies in a society. 

3.1. The Rethinking of the Traditional Purposes of Criminal Law and Punishment 

Specific and General Deterrence 
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Deterrence prevents future crime by frightening the defendant or the public. The two 

types of deterrence are specific and general deterrence. Specific deterrence applies to an 

individual defendant. When the government punishes an individual defendant, he or she 

is theoretically less likely to commit another crime because of fear of another similar or 

worse punishment. General deterrence applies to the public at large. When the public 

learns of an individual defendant’s punishment, the public is theoretically less likely to 

commit a crime because of fear of the punishment the defendant experienced. When the 

public learns, for example, that an individual defendant was severely punished by a 

sentence of life in prison or the death penalty, this knowledge can inspire a deep fear of 

criminal prosecution. 

Incapacitation 

Incapacitation prevents future crime by removing the defendant from society. Examples 

of incapacitation are incarceration, house arrest, or execution pursuant to the death 

penalty. 

Rehabilitation 

Rehabilitation prevents future crime by altering a defendant’s behavior. Examples of 

rehabilitation include educational and vocational programs, treatment center placement, 

and counseling. The court can combine rehabilitation with incarceration or with probation 

or parole. In some states, for example, nonviolent drug offenders must participate in 

rehabilitation in combination with probation, rather than submitting to incarceration 

(Ariz. Rev. Stat., 2010). This lightens the load of jails and prisons while lowering 

recidivism, which means reoffending. 
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Retribution 

Retribution prevents future crime by removing the desire for personal avengement (in the 

form of assault, battery, and criminal homicide, for example) against the defendant. 

When victims or society discover that the defendant has been adequately punished for a 

crime, they achieve a certain satisfaction that our criminal procedure is working 

effectively, which enhances faith in law enforcement and our government. 

Restitution 

Restitution prevents future crime by punishing the defendant financially. Restitution is 

when the court orders the criminal defendant to pay the victim for any harm and 

resembles a civil litigation damages award. Restitution can be for physical injuries, loss 

of property or money, and rarely, emotional distress. It can also be a fine that covers 

some of the costs of the criminal prosecution and punishment. 
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Figure 1.4 Different Punishments and Their Purpose 

Key Takeaways 

 Specific deterrence prevents crime by frightening an individual defendant with 

punishment. General deterrence prevents crime by frightening the public with the 

punishment of an individual defendant. 

 Incapacitation prevents crime by removing a defendant from society. 

 Rehabilitation prevents crime by altering a defendant’s behavior. 

 Retribution prevents crime by giving victims or society a feeling of avengement. 

 Restitution prevents crime by punishing the defendant financially. 
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3.2. Positive general prevention and communication 

In continental theories of criminal law, a basic distinction is made between the effects of 

punishment on the man being punished-individual prevention or special prevention-and 

the effects of punishment upon the members of society in general-general prevention. 

The characteristics of special prevention are termed "deterrence," "reformation" and 

"incapacitation," and these terms have meanings similar to their meanings in the English 

speaking world. General prevention, on the other hand, may be described as the 

restraining influences emanating from the criminal law and the legal machinery. 

By means of the criminal law, and by means of specific applications of this law, 

"messages" are sent to members of a society. The criminal law lists those actions which 

are liable to prosecution, and it specifies the penalties involved. The decisions of the 

courts and actions by the police and prison officials transmit knowledge about the law, 

underlining the fact that criminal laws are not mere empty threats, and providing detailed 

information as to what kind of penalty might be expected for violations of specific laws. 

To the extent that these stimuli restrain citizens from socially undesired actions which 

they might otherwise have committed, a general preventive effect is secured.13 

While the effects of special prevention depend upon how the law is implemented in each 

individual case, general prevention occurs as a result of an interplay between the 

provisions of the law and its enforcement in specific cases. In former times, emphasis 

was often placed on the physical exhibition of punishment as a deterrent influence, for 

example, by performing executions in public. Today it is customary to emphasize the 

                                                           
13 Law, University of Oslo. Cand. jur. 1935, Dr. jur. 1943, University of Oslo. (949) 
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threat of punishment as such. From this point of view the significance of the individual 

sentence and the execution of it lies in the support that these actions give to the law. It 

may be that some people are not particularly sensitive to an abstract threat of penalty, and 

that these persons can be motivated toward conformity only if the penalties can be 

demonstrated in concrete sentences which they feel relevant to their own life situations. 

The effect of the criminal law and its enforcement may be mere deterrence. Because of 

the hazards involved, a person who contemplates a punishable offense might not act. But 

it is not correct to regard general prevention and deterrence as one and the same thing. 

The concept of general prevention also includes the moral or socio-pedagogical influence 

of punishment. The "messages" sent by law and the legal processes contain factual 

information about what would be risked by disobedience, but they also contain 

proclamations specifying that it is wrong to disobey. Some authors extend the concept of 

deterrence so that it includes the moral influences of the law and is, thus, synonymous 

with general prevention.' In this article, however, the term deterrence is used in the more 

restrictive sense. 

The moral influence of the criminal law may take various forms.  It seems to be quite 

generally accepted among the members of society that the law should be obeyed even 

though one is dissatisfied with it and wants it changed. If this is true, we may conclude 

that the law as an institution itself to some extent creates conformity. But more important 

than this formal respect for the law is respect for the values which the law seeks to 

protect. It may be said that from law and the legal machinery there emanates a flow of 

propaganda which favors such respect. Punishment is a means of expressing social 

disapproval.  
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In this way the criminal law and its enforcement supplement and enhance the moral 

influence acquired through education and other nonlegal processes. Stated negatively, the 

penalty neutralizes the demoralizing consequences that arise when people witness crimes 

being perpetrated.14 

Deterrence and moral influence may both operate on the conscious level. The potential 

criminal may deliberate about the hazards volved, or he may be influenced by a 

conscious desire to behave lawfully. However, with fear or moral influence as an 

intermediate link, 

it is possible to create unconscious inhibitions against crime, and perhaps to establish a 

condition of habitual lawfulness. In this case, illegal actions will not present themselves 

consciously as real alternatives to conformity, even in situations where the potential 

criminal would run no risk whatsoever of being caught. 

General preventive effects do not occur only among those who have been informed about 

penal provisions and their applications. Through a process of learning and social 

imitation, norms and taboos may be transmitted to persons who have no idea about their 

originsin much the way that innovations in Parisian fashions appear in the clothing of 

country girls who have never heard of Dior or Lanvin. Making a distinction between 

special prevention and general prevention is a useful way of calling attention to the 

importance of legal punishment in the lives of members of the general public, but the 

distinction is also to some extent an artificial one. The distinction is simple when one 

discusses the reformative and incapacitative effects of punishment on the individual 

                                                           
14 Tappan, Crime, Justice And Correction 247 (1960) 
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criminal. But when one discusses the deterrent effects of punishment the distinction 

becomes less clear.  

Suppose a driver is fined ten dollars for disregarding the speed limit. He may be neither 

reformed nor incapacitated but he might, perhaps, drive more slowly in the future. His 

motivation in subsequent situations in which he is tempted to drive too rapidly will not 

differ fundamentally from that of a driver who has not been fined; in other words a 

general preventive effect will operate. But for the driver who has been fined, this motive 

has, perhaps, been strengthened by the recollection of his former unpleasant experience. 

We may say that a general preventive feature and special preventive feature here act 

together.  

Let me hasten to point out here that so far I have only presented a kind of conceptual 

framework. Determination of the extent to which such general preventive effects exist, 

and location of the social conditions that are instrumental in creating them, are empirical 

problems which will be discussed in this paper.  

II. A NEGLECTED FIELD oF RESEARCH 

General prevention has played a substantial part in the philosophy of the criminal law. It 

is mentioned in Greek philosophy, and it is basic in the writings of Beccaria, Bentham 

and Fenerbach. According to Feuerbach, for example, the function of punishment is to 

create a "psychological coercion" among the citizens15 The threat of penalty, 

consequently, had to be specified so that, in the mind of the potential malefactor, the fear 

of punishment carried more weight than did the 

                                                           
15 Feuerbach, Lehebuch Des Gfmeinen In Deutsceland Peimichen Rechts 117 (1812). 
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sacrifice involved in refraining from the offense. The use of punishment in individual 

cases could be justified only because punishment was necessary to render the threat 

effective. The earlier writers were concerned mainly with the purely deterrent effects of 

punishment, while the moral effect of punishment has been subjected to detailed analysis 

in more recent theories, especially in Germany and in the Scandinavian countries.' 

Notions of general prevention also have played a major part in legislative actions. This 

was especially apparent a hundred or a hundred and fifty years ago when the classical 

school was dominant.  

The Bavarian Penal Code of 1813, copied by many countries, was authored by Feuerbach 

and fashioned on his ideas. In more recent years, there has been an increasing tendency to 

emphasize special prevention. The judge now has greater discretion in deciding the 

length of sentences and he has at his disposal several alternatives to the classical prison 

sentence. But these changes have not altered the basic character of the system. Unlike 

mental health acts, penal laws are not designed as prescriptions for people who are in 

need of treatment because of personality troubles. While there are some exceptions, such 

as sexual psychopath acts and provisions in penal laws about specific measures to be used 

when dealing with mentally abnormal people or other special groups of delinquents, 

penal laws are primarily fashioned to establish and defend social norms. As a legislature 

tries to decide whether to extend or to restrict the area of punishable offenses, or to 

increase or mitigate the penalty, the focus of attention usually is on the ability of penal 

laws to modify patterns of behavior. This is the basic question in current debates about 

the legal treatment of homosexuality, abortion, public prostitution and drunken driving. 
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From the point of view of sheer logic one must say that general prevention--i.e.,  ssurance 

that a minimum number of crimes will be committed-must have priority over special 

prevention--ie., impeding a particular criminal from future offenses. If general prevention 

were one hundred percent effective, there would obviously be no need for the imposition 

of penalties in individual cases.16 

Ideas about general prevention also have had great effects on the sentencing policies of 

courts. Sometimes this becomes manifest in a dramatic way. In September, 1958, 

international attention was aroused when the criminal court of Old Bailey sentenced nine 

young boys, six of them only seventeen years old, to four years of imprisonment for 

having taken part in race riots involving the use of force against colored people in the 

Notting Hill district in London.' The sentences were considerably heavier than previous 

sentences in similar cases, and they were meant to be and were regarded as a strong 

warning to others." Another example occurred in 1945 when the Norwegian Supreme 

Court sentenced Quisling to death. The first voting judge expressed ideas of general 

prevention in the following words:  

In a country's hour of fate chaos must not be allowed to reign. And facing the present and 

the future it must be made clear that a man who, in a critical time in the nation's history, 

substitutes his own will for the will of constitutional institutions and consequently betrays 

his country, for him his country has no room." 

                                                           
16 A full account of the theories of general prevention is to be found in Agge, Studier Over Det 

Straffrattsliga Reaktionssystemet (Studies in the System of 

Penal Sanctions) (1939). See also Aubert, Om Straffens Sosiale Funksjon 

(The Social Function of Punishment) (1954); Kinberg, Basic Problems Of 

Criminology (1935); Olivecrona, Law As Fact (1939); Andenaes, General Prevention--Illusion or Reality?, 

43 J. CRni. L., C. & P.S. 176 (1952). 
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Ordinarily, there is less drama in the sentencing activities of the courts. The individual 

decision generally remains within the established tradition of sentencing. But there is no 

doubt that considerations of general prevention have been important in establishing these 

patterns. In Norway, the Supreme Court is the court of last resort in matters of 

sentencing, and it gives reasons for its decisions. General prevention is frequently 

mentioned. For example, the Supreme Court has established the principle that for reasons 

of general prevention suspended sentences are not ordinarily imposed in cases involving 

the use of motor vehicles while in a state of intoxication or in cases involving the use of 

force against the police.  

While general prevention has occupied and still occupies a central position in the 

philosophy of criminal law, in penal legislation and in the sentencing policies of the 

courts, it is almost totally neglected in criminology and sociology.17  It is a deplorable 

fact that practically no empirical research is being carried out on the subject. In both 

current criminological debates and the literature of criminology, statements about general 

prevention are often dogmatic and emotional18. 

They are proclamations of faith which are used as arguments either in favor of or in 

opposition to the prevailing system. On one hand, we find those who favor authority, 

severity and punishment; on the other hand those who believe in understanding, treatment 

and measures of social welfare. The vast majority of criminologists seem to have adopted 

the second position, and sweeping statements are sometimes put forth as scientific facts. 

Let me quote a few examples. Barnes and Teeters hold that: "The claim for deterrence is 

                                                           
17 It is particularly noteworthy that American criminological research, which is carried out mainly by 

sociologists, has not been concerned with general prevention. 1966] 
18 Wooton, Crime And The Crminal Law 100-01 (1963)  
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belied by both history and logic. History shows that severe punishments have never 

reduced criminality to any marked degree." 8 John Ellington has tried to give 

psychological foundation for the idea: "The belief that punishment protects society from 

crime by deterring would-be law breakers will not stand up before our new understanding 

of human behavior." ' 

Frequently it is asserted in rather strong terms that the idea of general prevention is 

merely ancient superstition supported by conservative jurists who have no knowledge 

whatsoever of human nature. During a debate in 1935, a prominent prison authority in my 

own country stated: 

With us it is chiefly among the prison authorities and the psychiatrists that we find the 

supporters of the new ideas [i.e., special prevention]. And this is no coincidence, for they 

study man, while the jurists chiefly read books and files.  

When a man learns to know and understand criminals he is likely to lose faith in the 

general preventive effects of punishment and, on the whole, to lose faith in the 

effectiveness of heavy penalties as a weapon in the war against crime, unless his mental 

arteries have hardened. He will come to realize that in this struggle entirely different 

methods produce the actual result." 

It is important that empirical questions about the effects of the penal system on the 

behavior of citizens become detached from ideological arguments so that they can be 

discussed dispassionately and without bias.19 As long as no research results are available, 

legislators and judges necessarily must base their decisions on common sense alone. We 

                                                           
19 quoted in Ball, The Deterrence Concept in Criminology and Law, 46 3. CImi. L., C. & P.S. 347, 351 

(1955) 



A STUDY ON PUNISHMENTS: IT'S VARIOUS APPROACHES AND CORRECTIONAL 

METHODS OF OFFENDERS 

School of Legal Studies, BBDU, Lucknow  35 

should focus on the neglected issue20, which is to what degree, and under which 

conditions, it is possible to direct the behavior of citizens by means of the threat of 

punishment. This again is part of the more comprehensive problem of determining the 

extent to which citizens can be guided by means of legal rules.21 

III. SOME ERRONEOUS INFERENCES ABOUT GENERAL PREVENTION 

Certain untenable contentions are frequently introduced in various forms into discussions 

of general prevention, and it might be helpful to clear them away before we proceed. 

GENERAL PREVENTION 

(1) ""Our knowledge of criminals shows us that the criminal law has no deterrent 

effects." 

The fallacy of this argument is obvious. If a man commits a crime, we can only conclude 

that general prevention has not worked in his case. If I interview a thousand prisoners, I 

collect information about a thousand men in whose cases general prevention has failed. 

But I cannot infer from this data that general prevention is ineffective in the cases of all 

those who have not committed crimes. General prevention is more concerned with the 

psychology of those obedient to the law than with the psychology of criminals. 

(2) "The belief in general prevention rests on an untenable rationalistic theory of 

behavior." 

                                                           
20 Omsted, Forhandlinger Ved Den Norsxe Ikrmmalistforenings Mote 42 (1935) 
21 barnes & teeters, new horizons in crmi:inoixogy 338 (2d ed. 1951) 
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It is true that the extreme theories of general prevention worked out by people like 

Bentham and Feuerbach were based on a shallow psychological model in which the 

actions of men were regarded as the outcome of a rational choice whereby gains and 

losses were weighed against each other. Similar simplified theories are sometimes 

expressed by police officials and by authors of letters to newspaper editors asking for 

heavier penalties. But if we discard such theories, it does not follow that we have to 

discard the idea of general prevention. Just as fear enters the picture when people take a 

calculated risk in committing an offense, fear may also be an element in behavior which 

is not rationally motivated. As mentioned earlier, modern theories of general prevention 

take into account both deterrence and moral influence, and they concede that the effects 

involved may be "unconscious and emotional, drawing upon deep rooted fears and 

aspirations." ' This does not mean that one's general theory of motivation is of no 

consequence in assessing the effect of general prevention. The criminologist who 

believes that a great many people walk about carrying an urge for punishment which may 

be satisfied by committing crimes is likely to be more skeptical about the value of penal 

threats than is another who believes that these cases are rare exceptions. Similarly, a man 

who views human nature optimistically, is less inclined to advocate repressive measures 

than a person who believes that man is ruthless and egoistic by nature and kept in line 

only by means of fear.22 

(3) "Legal history shows that general prevention has always been overestimated." It is 

true that in the course of history there have been contentions about general prevention 

which seem fantastic today. There was a  time when distinguished members of the House 

                                                           
22 TAvP, op. cit. =pra note 1, at 246. 
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of Lords rose to warn their countrymen that the security of property would be seriously 

endangered if the administration of justice were weakened by abolition of capital 

punishment for shoplifting of items having a value of five shillings. 2 Even today, one 

might find people with exaggerated conceptions of what can be accomplished by means 

of strong threats of punishment. But the fact that the general preventive effects of 

punishment might have been exaggerated does not disprove the existence of such effects. 

(4) ""Because people generally refrain from crimes on moral grounds, threats of penalty 

have little influence." 

The premise contains a large measure of truth, but it does not justify the conclusion. 

Three comments are necessary.  

(a) Even if people on the whole do not require the criminal law to keep them from 

committing more serious offenses, this is not true for offenses which are subject to little 

or no moral reprobation.  

(b) Even though moral inhibitions today are adequate enough to prevent the bulk of the 

population from committing serious crimes, it is a debatable question whether this would 

continue for long if the hazards of punishment were removed or drastically minimized. It 

is conceivable that only a small number of people would fall victim to temptation when 

the penalties were first abolished or greatly reduced, but that with the passage of time, 

crime would attract the weaker souls who had become demoralized by seeing offenses 
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committed with impunity. The effects might gradually spread through the population in a 

chain reaction. 23 

(c) Even though it be conceded that law abiding conduct in certain areas predominantly 

depends upon nonlegal conditions, this does not mean that the effects of the legal 

machinery are not extremely valuable from a community point of view. Let us imagine a 

fictitious city which has a million adult male inhabitants who commit a hundred rapes 

annually. Suppose, then, that abolishing the crime of rape led to an increase in the 

number of rape cases to one thousand. From a social psychological point of view one 

might conclude that the legal measures were quite insignificant: 999,000 males do not 

commit rape even when the threat of penalty is absent. If observed from the view point of 

the legal machinery, however, the conclusion is entirely different. A catastrophic increase 

of serious cases of violence has occurred. In other words, the increase in rape has 

demonstrated the tremendous social importance of general prevention.24  

GENERAL PREVENTION 

(5) "To believe in general prevention is to accept brutal penalties." 

This reasoning is apparent in Zilboorg's statement that "if it is true that the punishment of 

the criminal must have a deterrent effect, then the abolition of the drawing and quartering 

of criminals was both a logical and penological mistake. Why make punishment milder 

and thus diminish the deterrent effect of punishment ?"  

                                                           
23 Koestler, Reflections On Hanging 30 (1957) (with extracts of the speech of Chief Justice Ellenborough 

on May 30, 1810).  
24 History Of Englishe Crxinal Law 231-59 (1948) (on "the doctrine of maximum security 
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Here we find a mixture of empirical and ethical issues. It was never a principle of 

criminal justice that crime should be prevented at all costs. Ethical and social 

considerations will always determine which measures are considered "proper." As Ball 

has expressed it: 

"[A] penalty may be quite effective as a deterrent, yet undesirable." Even if it were 

possible to prove that cutting off thieves' hands would effectively prevent theft, proposals 

for such practice would scarcely win  any adherents today. This paper, however, is 

primarily concerned with the empirical questions. 

IV. SOME BASIC OBSERVATIONS ABOUT GENERAL PREVENTION 

There are other varieties of error about general prevention, but the five types discussed 

are the basic ones. I shall now state in greater detail some facts we must bear in mind 

when considering general prevention. While most of these points seem fairly self evident, 

they nevertheless are frequently overlooked. 

(1) Differences between types of offenses. The effect of criminal law on the motivation 

of individuals is likely to vary substantially, depending on the character of the norm 

being protected. Criminal law theory has for ages distinguished between actions which 

are immoral in their own right, maa per se, and actions which are illegal merely because 

they are prohibited by law, mala quia prohibita. Although the boundaries between these 

two types of action are somewhat blurred, the distinction is a fundamental one. In the 

case of mala per se, the 

law supports the moral codes of society. If the threats of legal punishment were removed, 

moral feelings and the fear of public judgment would remain as powerful crime 
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prevention forces, at least for a limited period. In the case of mala quia prohibita, the law 

stands alone; conformity is essentially a matter of effective legal sanctions. 

But there are variations within each of these two main groups.  

Let us take the ban on incest and the prohibition of the theft, as examples. As a moral 

matter, the prohibition of incest is nearly universal, but violations are not legally 

punishable everywhere. 25 

UNIVERSITY OF PENNSYLVANIA LAW REVIEW 

doubt that the absence of a threat of punishment seriously influences the number of cases 

of incest. The moral prohibition of incest is so closely integrated with family structure 

that there is little need for the support of the criminal law. Stealing, however, is an 

entirely different matter. As Leslie Wilkins puts it: "The average normal housewife does 

not need to be deterred from poisoning her husband, but possibly does need a deterrent 

from shoplifting." " And what applies to stealing applies even more to tax dodging. In 

this field, experience seems to show that the majority of citizens are potential criminals. 

Generally speaking, the more rational and normally motivated a specific violation may 

appear, the greater the importance of criminal sanctions as a means of sustaining 

lawfulness. 

Any realistic discussion of general prevention must be based on a distinction between 

various types of norms and on an analysis of the circumstances motivating transgression 

in each particular type." 

                                                           
25 Ziloorg, The Psychology Of The Criminal Act And Punishment 78 (1954). 14 Ball, supra note 9, at 352 
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This is a fact easily overlooked, and authors often discuss general prevention as if all 

norms were the same. Probably they have certain basic types of offenses in mind-for 

instance murder or property violations-but they fail to make this limitation explicit. 

(2) Differences between persons. Citizens are not equally receptive to the general 

preventive effects of the penal system. Theintellectual prerequisites to understanding and 

assessing the threat of punishment may be deficient or totally absent. Children, the insane 

and those suffering from mental deficiency are, for this reason, poor objects of general 

prevention. In other cases, the emotional preconditions are missing; some people more 

than others are slaves of the desires and impulses of the moment, even when realizing 

that they may have to pay dearly for their self-indulgence. In addition, psychiatrists claim 

that some people have feelings of guilt and consequent cravings for penance that lead 

them to commit crimes for the purpose of bringing punishment upon themselves.26 

Just as intellectual and emotional defects reduce the deterrent effects of punishment, they 

may also render an individual more or less unsusceptible to the moral influences of the 

law. While most members of the community will normally be inclined to accept the 

provisions and prohibitions of the law, this attitude is not uniform. 27 

Some people exhibit extreme opposition to authority either in the form of indifference or 

overaggression and defiance. 

(3) Differences between societies. The criminal laws do not operate in a cultural vacuum. 

Their functions and importance vary radically according to the kind of society which they 

                                                           
26 See Andenaes, supra note 3, at 176-90. Six types of violations are discussed: Police offenses, economic 

crimes, property violations, moral offenses, murder and political crimes. 
27 Wilkins, Criminology: An Operational Research Approach, In Socrayproblems And Methods Of Study 

322 (Welford ed. 1962). 
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serve. In a small, slowly changing community the informal social pressures are strong 

enough to stimulate a large measure of conformity without the aid of penal laws. In an 

expanding urbanized society with a large degree of mobility this social control is 

weakened, and the mechanisms of legal control assume a far more basic role.-' 

Even in countries which have reached equivalent stages of economic development, the 

cultural atmosphere may differ. After a visit to the United States in the 1930's, two 

leading European criminologists found that the American attitude toward the law was 

different from the attitude in the more tradition bound European societies. 

The Austrian criminologist Grassberger spoke of the lack of a legal conscience 

(Rechtsbewusstsein) in the European sense."8 The Swedish psychiatrist Kinberg 

emphasized the apparently slight influence exercised by the penal laws on the public 

opinion of morals. The legislative mill grinds as it does in European countries, but the 

average American cares little what comes out of it. His own behavior-patterns are but 

slightly affected by the fact that the penal law disapproves of a certain behavior-pattern, 

but so much the more by the opinion of his own social group, i.e., the people with whom 

his psychological relations are more or less personal, e.g., his family, friends, fellow 

workers, acquaintances, clubs, etc.'"  

(4) Conflicting group norms. The motivating influences of the penal law may become 

more or less neutralized by group norms working in the opposite direction. The group 

may be a religious organization which opposes compulsory military service, or it may be 

a criminal gang acting for the sake of profit. It may be organized labor fighting against 

strike legislation which they regard as unjust, or it may be a prohibited political party that 
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wants to reform the entire social and political order of the day. It may be a subjugated 

minority using every means available in its struggle for equality, or the dominating28 

Military for ces waging war in enemy territories might be regarded as constituting 

separate societies in which the pressure toward violations of law and the pressure toward 

conformity are both especially powerful. "There have been armies having no disciplinary 

punishments, no dungeons or execution platoons," says Tarde; "in every instance they 

soon became a horde."29.  

The statement may contain some exaggeration, but there is a substantial measure of truth 

in it. In occupation armies characterized by strict discipline, as for example the German 

army in Norway during World War II, plunder and rape are practically unknown, while 

such encroachments may assume great proportions when the discipline is weak.  group of 

society which employs every means available to prevent the minority from enjoying in 

practice the equality it is promised in law. Or perhaps it may be an ethnic or social group 

whose traditional patterns of living clash with the laws of society. In such cases, the 

result is a conflict between the formalized community laws, which are expressed through 

the criminal law, and the counteracting norms dominating the group. Against the moral 

effects of the penal law stands the moral influence of the group; against the fear of legal 

sanction stands the fear of group sanction, which may range from the loss of social status 

to economic boycott, violence and even homicide. 

(5) Law obedience in law enforcement agencies. The question of general prevention is 

normally treated as a matter of the private citizen's obedience of the law. However, a 

                                                           
28 See Russell, the scourge of the swastikxa 132-33 (1959). 
29 Tasde, Penal Phmlosophy 480 (1912) 
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similar question may be raised about law enforcement agencies. All countries have 

outlawed corruption and neglect of duty within the police and the civil service, but in 

many places they are serious problems. In all probability, there are few areas in which the 

crime rates differ so much from country to country. Laxity and corruption in law 

enforcement in its turn is bound to reduce the general preventive effects of criminal law. 

V. VARIATIONS IN GENERAL PREVENTION WITH CHANGES IN 

LEGISLATION AND ENFORCEMENT 

It is a matter of basic interest, from a practical point of view, to determine how general 

prevention varies according to changes in legislation or legal machinery. Such changes 

may be classified into four different categories. 

(1) The Risk of Detection, Apprehension and Conviction. The efficiency of the system 

could be changed, for example, by intensifying or reducing the effort of the police or by 

altering the rules of criminal procedure so as to increase or lower the probabilities that 

criminals will escape punishment. Even the simplest kind of common sense indicates that 

the degree of risk of detection and conviction is of paramount importance to the 

preventive effects of the penal law. Very few people would violate the law if there were a 

policeman on every doorstep. It has even been suggested that the insanity of an offender 

be determined by asking whether he would have performed the prohibited act "with a 

policeman at his elbow30." Exceptions would occur, however. Some crimes are 

committed in such a state of excitement that the criminal acts without regard to the 

consequences. In other cases the actor accepts the penalty as a 

                                                           
30 See, e.g., Model Penal Code § 4.01, comment at 158, appendix C at 184 (Tent. Draft No. 4, 1955). 

[Vo1.114:949 
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reasonable price for carrying out the action-we may think of the attitude a busy salesman 

has toward parking regulations. Further a political assassin may deliberately sacrifice his 

life to his cause. But there is good reason to believe that certainty of rapid apprehension 

and punishment would prevent most violations. On the other hand there is evidence that 

the lack of enforcement of penal laws designed to regulate behavior in morally neutral 

fields may rapidly lead to mass infringements. Parking regulations, currency regulations 

and price regulations are examples of such laws' 

The individual's moral reluctance to break the law is not strong enough to secure 

obedience when the law comes into conflict with his personal interests. 

There is an interesting interplay between moral reprobation an   egal implementation. At 

least three conditions combine to prevent an individual from perpetrating a punishable act 

he is tempted to perform: his moral inhibitions, his fear of the censure of his associates 

and his fear of punishment. The latter two elements are interwoven in many ways. A law 

violation may become known to the criminal's family, friends and neighbors even if there 

is no arrest or prosecution. However, it is frequently the process of arrest, prosecution 

and trial which brings the affair into the open and exposes the criminal to the censure of 

his associates. If the criminal can be sure that there will be no police action, he can 

generally rest assured that there will be no social reprobation. The legal machinery, 

therefore, is in itself the most effective means of mobilizing that kind of social control 

which emanates from community condemnation. 

Reports on conditions of disorganization following wars, revolutions or mutinies provide  

ample documentation as to how lawlessness may flourish when the probability of 
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detection, apprehension and conviction is low.' In these situations, however, many factors 

work together. The most clear cut examples of the importance of the risk of detection 

itself are provided by cases in which society functions normally but all policing activity is 

paralyzed by a police strike or a similar condition. For example, the following official 

report was made on lawlessness during a 1919 police strike, starting at midnight on July 

31st, during which nearly half of the Liverpool policemen were out of service: 

In this district the strike was "accompanied by threats, violence and intimidation on the 

part of lawless persons. Many  

 The time element is important. Threats of punishment in the distant future are not as a 

rule as important in the process of motivation as are threats of immediate punishment. 

assaults on the constables who remained on duty were committed. Owing to the sudden 

nature of the strike the authorities were afforded no opportunity to make adequate 

provision to cope with the position. Looting of shops commenced about 10 p.m. on 

August 1st, and continued for some days. In all about 400 shops were looted. Military 

were requisitioned, special constables sworn in, and police brought from other centers.31 

A somewhat similar situation occurred in Denmark when the German occupation forces 

arrested the entire police force in September, 1944. During the remainder of the 

occupation period all policing was performed by an improvised unarmed watch corps, 

who were ineffective except in those instances when they were able to capture the 

criminal red handed. The general crime rate rose immediately, but there was a great 

discrepancy between the various types of crime.25 

                                                           
31 Mannheim, socral aspects of crime in england between the wars 156-57 (1940). 2 5 trolle, syv maaneder 

uden politi (1945). 26 tade, peal phmosophy 476 (1912). 



A STUDY ON PUNISHMENTS: IT'S VARIOUS APPROACHES AND CORRECTIONAL 

METHODS OF OFFENDERS 

School of Legal Studies, BBDU, Lucknow  47 

The number of cases of robbery increased generally in Copenhagen during the war, rising 

from ten per year in 1939 to ten per month in 1943. But after the Germans arrested the 

police in 1944, the figure rose to over a hundred per month and continued to rise. 

Larcenies reported to the insurance companies quickly increased tenfold and more. The 

fact that penalties were greatly increased for criminals who were caught and brought 

before the courts did not offset the fact that most crimes were going undetected. On the 

other hand, crimes like embezzlement and fraud, where the criminal is usually known if 

the crime itself is discovered, do not seem to have increased notably.  

Unfortunately none of these reports tells us whether the rise in criminality was due to 

increased activity among established criminals or whether noncriminals participated as 

well. Kinberg, basing his observations on studies of the French Revolution and other 

political upheavals, holds that the rate increases primarily because existing criminal and 

asocial elements take advantage of the unusual circumstances, but that men who were 

"potential criminals" before the crisis also make a contribution. 

The involuntary experiments in Liverpool and Copenhagen showed a reduction in law 

obedience following a reduction of risks. Examples of the opposite are also reported-the 

number of crimes decreases as the hazards rise. Tarde mentions that the number of cases 

of poisoning decreased when research in chemistry and toxicology made it possible to 

discover with greater certainty the causes as well as the perpetrator of this type of crime." 

A decline in bank robberies  and kidnappings in the United States is reported to have 

followed the enactment of federal legislation which increased the likelihood of 

punishment. 
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A Swedish postwar experience is also worth noting. In order to save gasoline during the 

Suez crisis of 1956, Sweden prohibited the driving of private automobiles on weekends. 

While special permission to drive could be obtained (the necessary permit had to be 

affixed to the windshield of the car), most cars were immobilized. This prohibition, of 

course, greatly increased the risks involved in stealing cars on weekends. A considerable 

decrease in the number of automobile thefts is said to have occurred on Saturdays and 

Sundays during the period of prohibition, especially in the larger cities.2 It appears that 

even such a youthful and unstable group as the automobile thieves in the Scandinavian 

countries-mostly "joyriders"-reacts to an increased risk when the increase is tangible 

enough. 

The decisive factor in creating the deterrent effect is, of course, not the objective risk of 

detection but the risk as it is calculated by the potential criminal. We know little about 

how realistic these calculations are. It is often said that criminals tend to be overly 

optimistic-they are confident that all will work out well. It is possible that the reverse 

occurs among many law abiding people; they are deterred because of an over-estimation 

of the risks. A faulty estimate in one direction or the other may consequently play an 

important part in determining whether an individual is to become a criminal. If 

fluctuations in the risks of detection do not reach the potential offender,  they can be of 

no consequence to deterrence. If, on the other hand, it were possible to convince people 

that crime does not pay, this assumption might act as a deterrent even if the risks, viewed 

objectively, remained unchanged. 32 

                                                           
32 tat, cr=nology 322, 361 (rev. Ed. 1950) ; ball, supra note 9, at 350 n.1l. See also sellin, l'effet intimidant 

de la peine, [1958] revue de science ciminelle r de droit panal comipart 579, 590 (1960), concerning an 

experiment of the new york police in 1954. 
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Popular notions regarding the risks of convictions are also likely to have a bearing on the 

moral effects of the criminal law. The law's moral influence on the citizen is likely to be 

weakened if the law can be violated with impunity.33 The law abiding citizen who has 

subdued his anti-social inclinations might become frustrated when he observes others 

follow their desires without experiencing disagreeable consequences. He will not be able 

to confirm that his sacrifice was worthwhile.1 Violations unknown to him, of course, will 

not produce similar results. 34 

However, for some types of crime even an occasional enforcement of the law may bring 

about considerable preventive effects. Criminal abortion convictions in most countries 

seem to be very rare in relation to the real crime rate. In Norway, a Public Law 

Committee in 1956 estimated that the annual number of illegal abortions was 

approximately 7,000.o During the preceding five years, on the average only twenty 

persons a year were found guilty of this offense. The situation in many other countries is 

much the same.3 1 In spite of such infrequent law enforcement, however, most people 

who have given attention to the problem are convinced that a removal of the penal threat 

will lead to a decisive rise in the number of abortions.35 I do not believe that the threat of 

punishment has much deterrent effect on the women who desire abortion, but it makes it 

more difficult for them to find a doctor (or a quack) willing to perform the operation; 

moreover, the legal prohibition may influence the general attitude toward abortion. The 

Soviet experiment lends support to this position. To counteract quack abortions, the doors 

of the state hospitals were in 1920 opened for free interruptions of pregnancy. By 1930, 

                                                           
33 1958 sociala meddela-den 329-30. 
34 See Toby, Is Punishment Necessary?, 55 J. Cm. L., C. & P.S. 332, 333-34 (1964). 
35 Innstilling Fra Stravelovraadet Om Adgangen Tml Aa Avbryne SvangersxAp 26 (1956). 81 See, e.g., G. 

wiliams, the sanctity op lrfe and the cpimnal law 209-12 (1957). 32 d. at 213-20. 
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the number of registered abortions in Leningrad and Moscow was one and one-half times 

as high as the number of births and still quack abortions had not disappeared.3 In other 

countries of Eastern Europe and in Japan, the legalization or liberalization of abortion 

after World War II has been followed by an enormous rise in the number of abortions.s3 

(2) The Severity of Penalties. At least since the time of Beccaria, it has been commonly 

accepted that the certainty of detection and punishment is of greater consequence in 

deterring people from committing crimes than is the severity of the penalty. This notion 

has undoubtedly contributed significantly to the abolition of brutal penalties, and there is 

certainly a large measure of truth in it. Part of the explanation is that one who ponders the 

possibility of detection and punishment before committing a crime must necessarily 

consider the total social consequences, of which the penalty is but a part. A trusted 

cashier committing embezzlement, a minister who evades payment of his taxes, a teacher 

making sexual advances towards minors and a civil servant who accepts bribes have a 

fear of detection which is more closely linked with the dread of public scandal and 

subsequent social ruin than with apprehensions of legal punishment. Whether the 

punishment is severe or mild thus appears to be rather unimportant. However, in cases of 

habitual criminals or juvenile delinquents from the slums the situation may be quite 

different. 

Even if we accept Beccaria's position, it does not follow that the severity of penalties is 

without importance. It is difficult to increase the likelihood of detection and punishment 

because the risk of detection usually depends on many conditions beyond the reach of the 

authorities, and because improvement of police effectiveness requires money and human 

resources. Accordingly, when the legislators and courts attempt to check any apparent 
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rise in the crime rate they generally increase the severity of penalties. On the other hand, 

for those who wish to make the criminal law more humane the problem is one of 

determining how far it is possible to proceed in the direction of leniency without 

weakening the law's total preventive effects. It is impossible to avoid the question of how 

important a change in the severity of the punishment may be under standard conditions of 

detection, apprehension and conviction. For the judge this is the only form in which the 

problem presents itself. 

A potential criminal who reflects upon the possibilities of punishment may pay attention 

to the severity of the penalty to which he exposes himself, as well as to the risks of 

detection. He may be willing to run the risk of a year's imprisonment but he might not 

gamble ten.  

The situation is similar to those in which nature herself attaches penalties to certain 

actions. Sexual promiscuity has always brought with it the risk of undesired children and 

of venereal diseases, and consideration of these risks has certainly in the course of time 

persuaded many people to exercise self-restraint. The progress of civilization has lead to 

a diminishing of the former risk and rendered the latter less formidable. Few people will 

deny that these changes have had a considerable bearing on the development of sexual 

mores in the Western world. 

One weakness in the mechanism of deterrence is the fact that threats of future 

punishment, especially if apprehension is uncertain, do not have the same motivating 

power as the desires of the moment. While some people live in a state of perpetual 

anxiety and concern for the future, others focus only on the present. There have always 
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been people who have been willing to risk eternal pain as the price of satisfying worldly 

desires in this life. Moreover, when the risks of detection are considered small, it is 

possible that questions about the severity of  the penalty tend to lose their significance. 

As we indicated earlier, the criminal often acts upon the assumption that all is going to 

end well; what might take place if he is caught is pushed into the background. It is also 

possible, of course, that the very severity of the  penalty-the magnitude of the risk-may 

give the illegal action a  special appeal, in the way that dangerous sports are attractive to 

some people. 

Other factors may also enter the picture. A professional criminal may be so strongly 

involved in his profession that he feels there are noreal alternatives regardless of the 

penalties. The newspapers recently reported the activities of an eighty-seven year old 

Greek pick-pocket who was once more facing the court. He had fifty previous 

convictions, and had spent some fifty years behind prison walls in Greece or abroad. He 

was released from prison by amnesty on the occasion of King Constantine's wedding, but 

a few weeks later he was caught in the act of taking money from a man in an elevator. In 

the face of such a set pattern of life, the threat of punishment is simply ineffective. 

Even more complicated than the connection between the magnitude of the penalty and its 

deterrent effect is the connection between the magnitude of the penalty and its moral 

effect. Heavy penalties are an expression of strong social condemnation, and prima facie 

one might assume that the heavier the penalty the greater its moral effect. 

However, it is not that simple. In fact, we are concerned here with two problems. One 

problem is that of determining the impact of stronger or lesser severity of the entire penal 
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system. In the Scandinavian countries, sentences are on the whole much more lenient 

than in the United States. A penalty of three years imprisonment in  orway marks the 

crime as very grave, quite unlike the situation in the United States. Perhaps what takes 

place is an adjustment between the penalties employed and their evaluation by the public, 

so that social disapproval may be both expressed and graded almost as efficiently by 

means of lenient sentences as by severe ones. The second problem is that of determining 

the impact of stronger or milder penalties for certain types of offenses. Is it possible to 

use legislation and court practice as devices to influence where, on their scale of 

condemnation, citizens are to place different types of violations? Stephen seemed to have 

extreme confidence in the power of legislation when he said: "The sentence of the law is 

to the moral sentiment of the public in relation to any offence what a seal is to hot wax." 

But it might be maintained with equal justification that while the law certainly serves to 

strengthen the moral inhibitions against crime in general, it is not very successful 

in pressing upon the public its own evaluation of various types of conduct. Experience, at 

least, seems to show that old laws which run counter to new ideas have a tendency to fade 

out of use and, eventually, to be repealed. A recent paper by Walker and Argyle gives 

some  support to the notion that mere knowledge that a form of conduct is a criminal 

offense has little bearing on the moral attitude of individuals toward that conduct. 

Questions about the importance of punishment have been discussed in great detail with 

reference to whether capital punishment for murder is conducive to greater preventive 

effects than life imprisonment. Comparisons between states employing capital 

punishment and states which have abolished it, as well as comparisons of the frequency 

of murder before and after abolition, reveal no stable correlations and have led most 
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criminologists to conclude that capital punishment is of little or no consequence. The lack 

of correlation is understandable from a psychological point of view. In the first place, 

murder in our culture is surrounded by massive moral reprobation. Accordingly, the 

inhibitions against murder usually are broken only in situations of emotional excitement 

or intense pressure in which the criminal disregards the consequences. Secondly, if the 

potential criminal deliberates about the risk of punishment before he takes action, then 

both the death penalty and life imprisonment will appear so drastic that the difference 

between them may seem fairly insignificant. He relies on going undetected; if he is 

detected, he has lost. The moral effects of capital punishment also must be considered. It 

may be said that capital punishment for murder exerts a moral influence by indicating 

that life is the most highly protected value.  

Perhaps this is what Stephen was expressing in his famous words: "Some men, probably, 

abstain from murder because they fear that, if they committed murder, they would be 

hung. Hundreds of thousands abstain from it because they regard it with horror. One great 

reason why they regard it with horror is, that murderers are hung with the hearty 

approbation of all reasonable men." " But it is worth noting that we find here a 

discrepancy between aims and means which is likely to weaken the moral effect of 

capital punishment. The law attempts to impress upon society a respect for human life as 

an absolute value while, at the same time, this respect is disregarded by employing the 

death penalty to punish the offender. It would, however, be incorrect to conclude, on the 

basis of existing evidence, that the death penalty is always ineffective. In his book on 

terrorism and communism, Trotsky points out that after a revolution the deposed party 

fighting to regain power cannot become frightened by threats of imprisonment because 
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no one believes in the permanence of the new regime. The death penalty by contrast 

retains  its deterrent effect-"the revolution kills a few and intimidates the thousands.""aT 

Experiences in my own country during the German occupation in the Second World War 

give rise to similar observations. To work against the occupants was considered by the 

great majority of the people to be nationally and morally just. To be arrested for illegal 

activities therefore brought about no loss of social esteem. On the contrary, the victims of 

the Gestapo were regarded by the population with affection and admiration. During the 

last part of the war, when the population counted the continuation of the occupation by 

months or weeks, even the threat of life imprisonment meant no more than the risk of 

transitory detention. In such a context, the threat of capital punishment produced a 

thoroughly different and more frightening effect than the notion of arrest and 

imprisonment. Experience during the occupation of Norway also shows how the risk of 

punishment might produce different results according to the national attitude of the 

individual and his receptiveness to danger. A large share of the population wanted to run 

no risks. Although sympathetic to the resistance movement, it would not become 

involved. Another large share of the public was willing to take part in resistance activities 

as long as the dangers were limited and their lives would not be in peril. Members of a 

third group would not allow themselvesto be intimidated by notions of either death or 

torture. It is unfortunate that discussions of general prevention have concentrated on the 

effects of capital punishment for murder. In most societies, murder is a rare crime which 

attracts a disproportionate amount of attention. At least in the Scandinavian countries, the 

victims of murder are very few in comparison with the victims of careless automobile 

driving, but for emotional reasons murder is more interesting than traffic deaths. Even in 
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an emotional crime like murder, with all its pathological elements, it would be untenable 

to claim that the magnitude of the punishment has no effect whatsoever. If punishment of 

three or four years' imprisonment became the standard sentence for murder, the risk 

connected with murder done for the sake of profit would diminish and this kind of crime 

would probably increase. In the long run such a reduction in penalty might also reduce 

the inhibitions against committing murder in situations where murder seems a tempting 

escape from a situation of emotional conflict.36 

Interesting lessons may be drawn from an experiment launched in some of the 

Scandinavian countries to fight drunken driving. In Norway, for example, the motor 

vehicle code prohibits driving of motor  vehicles when the alcohol percentage in the 

driver's blood exceeds 0.05, a percentage which in clinical examinations would rarely 

produce behavioral changes significant enough to allow the drawing of uncontestable 

conclusions about a state of drunkenness or intoxication. A driver who is suspected of 

violating the provision must consent to a blood test, and it is not necessary to prove that 

the driver was unfit to drive because of his consumption of alcohol, so there is only very 

rarely any question of proof. And the consistent policy of the courts has been to give 

prison sentences for violations, except in cases involving very exceptional circumstances. 

The prison terms are short, usually not much more than the minimum jail period of 

twenty-one days, but the penalty is exacted on anyone who is detected, whether or not the 

driving was dangerous or caused damage.  

A person moving between Norway and the United States can hardly avoid noticing the 

radical difference in the attitudes towards automobile driving and alcohol. There is no 

                                                           
36 Trotsky, Terrorisme T Commums m 68 (1920). 
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reason to doubt that the difference in legal provisions plays a substantial role in this 

difference in attitudes. The awareness of hazards of imprisonment for intoxicated driving 

is in our country a living reality to every driver, and for most people the risk seems too 

great. When a man goes to a party where alcoholic drinks are likely to be served, and if 

he is not fortunate enough to have a wife who drives but does not drink, he will leave his 

car at home or he will limit his consumption to a minimum. It is also my feeling-although 

I am here on uncertain grounds-that the legislation has been instrumental in forming or 

sustaining the widespread conviction that it is wrong, or irresponsible, to place oneself 

behind the wheel when intoxicated. "Alcohol and motor car driving do not belong 

together" is a slogan commonly accepted. Statistics on traffic accidents show a very small 

number of accidents due to intoxication. 39 

During the first years of World War II the number of bicycle thefts in Copenhagen 

increased substantially. By April 1942, the number of cases was three times the average 

annual number in the years before the war. The police decided to strike on several fronts 

so as to reduce criminality in this field. The police division which dealt with bicycle 

thefts was expanded. The courts were asked to be strict with bicycle thieves. In addition a 

meeting was arranged between the police and representatives of the leading Copenhagen 

newspapers, during which the head of the police detection division emphasized the 

serious consequences of the steadily increasing number of bicycle thefts. He argued that 

bicycle theft should be regarded as an asocial action of a markedly serious character and 

that it ought to be most strongly condemned by the public, especially in view of the 

shortage of bicycles during the war. The press was asked to advise citizens to secure their 

bicycles properly and to notify the police of any information which might be relevant to 
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bicycle stealing. The public was also strongly warned against purchasing bicycles or parts 

of bicycles from unknown persons. The press found the subject matter to be "good news," 

and the plea to the public made the front pages. 

The newspapers then published daily notices about bicycle thefts, emphasizing the 

severity of the sentences. The campaign created a lively interest on the part of the public, 

judging from the vast number of reports to the police which in many cases led to a 

solution of the crime. The outcome of the campaign exceeded even the most optimistic 

expectations. The number of complaints during the subsequent months was less than half 

the number in April, and the decline proved lasting. The author of a report on this matter 

does not estimate which conditions were decisive in achieving the result. 7 It may have 

come about because of the increase of the police force, the intensification of the penalties, 

the change of attitude and the growing awareness of the public, or some combination of 

these. 

The American example concerns a program carried out by the Waterfront Commission of 

the New York Harbor. When the Commission was established in 1953, conditions in the 

harbor were said to be deplorable:37 

Large-scale stealing on an organized basis prevailed. Payrolls of steamship companies 

and stevedoring outfits were padded with "phantom" employees who collected paychecks 

for little or no work. Loan-sharking existed to a large degree. The investigative bodies 

also revealed corrupt payments by management to labor leaders to overlook legitimate 

labor rights. Guards were threatened with loss of life or job if too vigorous in their 

                                                           
37 Glud, Kamgpn 4qd Forbrydelsen 396 (1951). 
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attempt to prevent stealing. Many union officials were proven to be criminals with 

extensive records. And there were many other abuses. . . . It was felt that the Port of New 

York was in danger of losing its position of supremacy to which its natural advantages 

entitled it-all because of the mess of corruption, venality and general turbulence.53 

The Waterfront Commission has operated both through strict law enforcement-assisted 

by a staff of well-qualified investigators-and by means of a series of control measures. 

The latter include registration or licensing of longshoremen, checkers, pier 

superintendents, hiring agencies, stevedoring companies and steamship companies. 

Individuals who have extensive criminal records or who are tied directly to unsavory 

activity with the waterfront mob are denied registration or licensing. It is difficult to 

judge what part of the program has been most effective, but on the whole it appears to 

have been a remarkable success. This, at any rate, is the conclusion drawn by Thomas F. 

Coon: 

Not yet ten years of age, the Waterfront Commission of N. Y. Harbor has had a profound 

impact upon the Port of New York and the lives of the men who work the piers. It has 

assuredly improved the manner of living of the waterfront workers and has done much to 

foster a more efficient, economical, and safer movement of trade. 
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CHAPTER IV 

CAPACITIES OF CRIMINAL LAW AND PUNISHMENT IN 

RELATION TO VICTIMS 

 

2. The Aims and Capacities of Criminal Law and Punishment in Relation to Victims 

A. Victim-orientated Theories of Punishment 

The first factor we will deal with in our look at is that of the supposedly useful results 

that crook punishment of the perpetrator might also additionally have at the sufferer. We 

shall examine the numerous theories elaborated in crook regulation and in philosophy 

which can in a few manner function a theoretical help to the concept of punishment as a 

method to fulfill the sufferer or whilst a sufferer’s proper. 

(i) The crime as a ethical requirement or a call for for justice: classical retributionist 

theories 

The sufferer-orientated theories of punishment proportion with Kant’s idea of crook 

sanction the perception of punishment as an vital, or responsibility (of society, of the 

kingdom), in addition to the common enchantment to justice as a basis, the call for for 

talionic punishment13—no matter political and crook issues, and of the viable absence of 

preventive wishes—and the requirement of the whole execution of the sentence imposed. 
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For this purpose, positive authors have labelled the doctrines that sell the kingdom’s 

obligation to punish and the sufferers’ proper to the punishment as retributionist.38 

 

However, it need to be cited that there are full-size variations among the 2 doctrines.15 

The classical concept of retribution specializes in the perpetrator and at the reality that 

she or he merits to be punished;sixteen consequently, its angle is focused at the beyond. 

The sufferer-orientated concept of crook punishment focuses alternatively at the gift, at 

the sufferers and their delight.39 

 

Furthermore, retributionist theories, in each their classical and extra cutting-edge 

versions, were broadly rebutted by means of students.18 Among many different 

criticisms, it's miles argued that those theories, searching for a metaphysical basis for 

punishment, neglect about that the inspiration of the latter lies inside a complicated prison 

device. Critics factor out that the idea of punishment as an evil and a reason in itself isn't 

rational and that one evil can't be obliterated or compensated by means of some other.40 

 

(ii) Punishment as a proper of the sufferer generated attributable to the crime: the 

enchantment to ancient evolution 

                                                           
38 Julio González Zapata, ‘La justicia transicional o los angeles relegitimación del derecho penal’ (2007) 31 

Estudios Políticos 23, 27; Carlos S Nino, Radical Evil on Trial (Yale UP 1996) 111–12. 
39 Silva Sánchez (n four) 56. 
40 Feijoo Sánchez (n sixteen) 29ff; Klug (n 18); Schünemann (n 18). 
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Some authors have attempted to justify the sufferer’s proper to the punishment of the 

perpetrator by means of attractive to the evolution from vengeance to punishment. It is 

argued that refraining from personal justice and assigning to the kingdom the monopoly 

on punishment approach that the kingdom has a obligation to exercising it. Such a 

controversy includes maintaining a form of herbal proper, now no longer best to self-

safety, however additionally to punishment, the life of that is extra than doubtful.41 

Additionally, extra than a millennium after its consolidation, kingdom punishment can 

now no longer be perceived as an imaginary act of conferring by means of the sufferer; 

rather, it's miles the final results of the need of the democratic legislator. 

 

The major trouble with those theories lies, however, withinside the reality that the 

enchantment to culture or ancient evolution can't be a alternative basis for the imposition 

of punishment. In different words, proof of ancient evolution from the group of 

vengeance to punishment does now no longer provide an explanation for why and for 

what one is punished, whether or not then or now. This argument might require us to 

analyze the functions of the archaic group of vengeance, that allows you to decide 

whether or not this may help us in uncovering the functions of punishment in cutting-

edge times. 

(iii) Punishment as a method of manufacturing useful results at the sufferer 

                                                           
41 Thomas Weigend, ‘„Die Strafe für das Opfer“?—Zur Renaissance des Genugtuungsgedankens im Straf- 

und Strafverfahrensrech?—Zur Renaissance des Genugtuungsgedankens im Straf- und Strafverfahrensrech’ 

in Zeitschrift für rechtswissenschaftliche Forschung, vol 1 (Nomos 2010) 39, forty five. 
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Some authors have argued that the reason of punishment is to offer delight to the sufferer, 

withinside the experience that it makes the sufferer feel ‘higher’. The useful results of 

punishment are generally stated to encompass the popularity that the sufferer has suffered 

an unjust act and that what has befell is neither an insignificant accident, the 

manufactured from awful luck, nor the result of 1’s personal errors. The punishment of 

the perpetrator additionally gives the symbolic warranty that it'll now no longer recur, 

thereby defensive the sufferers’ experience of safety or self-confidence and stopping 

them from feeling guilty. Lastly, it expresses the sympathies and harmony of society, and 

it furthers the consequent ‘re-socialisation’ or reintegration of the sufferer.42 

 

Scholars, however, have forged doubt at the ability of punishment to fulfil all of those 

functions.43 In fact, the results of the crook offence—and of the crook trial—are 

exclusive for every sufferer,44 relying on a huge style of situations. Moreover, among the 

proper results attributed to punishment by means of the supporters of those theories are 

doable by means of different approach that don't suggest the imposition of an evil.45 In 

addition, whilst one desires to reveal sympathy closer to, and harmony with, an man or 

woman, their acts need to be higher directed closer to the individual they want to 

                                                           
42 Reemtsma (n 23) 27. 
43 Weigend (n 21) 48ff. 
44 Darío Páez Rovira et al, ‘Afrontamiento y violencia colectiva’ in Darío Páez Rovira et al (eds), 

Superando los angeles violencia colectiva, construyendo cultura de paz (Fundamentos 2011) 279, 293. On 

the incapability of punishment to ‘heal’ the sufferer in lots of instances, see additionally, with next 

bibliography, Hörnle (n 26) 955. 
45 Prittwitz (n 2) 120–1; Michael Wenzel and Tyler Okimoto, ‘How Acts of Forgiveness Restore a Sense of 

Justice: Addressing Status/Power and Value Concerns Raised with the aid of using Transgressions’ (2010) 

forty European Journal of Social Psychology 401; M Ángeles Maitane Arnoso et al, ‘Violencia colectiva y 

creencias básicas sobre el mundo, los otros y el yo: impacto y reconstrucción’ in Páez Rovira et al (n 30) 

247. 
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consolation and now no longer closer to a person else. Punishment, because the 

imposition of an evil, is going past harmony and can't be defined by means of it. 

 

Moreover, this argument faces similarly difficulties: if the only reason of punishment is 

to provide the sufferer delight, then its harshness need to be decided completely at the 

floor of the sufferer’s wishes, which might be exclusive for every sufferer. Were this 

criterion implemented, sentencing might infringe the standards of prison fact and equality 

earlier than the regulation.46 

 

Those who see the delight of positive hobbies of the sufferer, collectively with different 

social targets, as one of the viable targets (or proper results) of punishment best friend 

themselves to consequentialist theories withinside the conventional experience, or to 

blended or unitary theories of punishment. These students haven't any alternative 

however to confess that the numerous functions might also additionally warfare with 

every different and, in case they're weighted, might also additionally need to deliver 

manner.36 Therefore, those authors can't verify that the sufferer has a proper to 

punishment as such. 

Those who, at the opposite, deem the sufferers’ delight as the only reason of the 

punishment can declare a proper to punishment, however they can't provide an 

                                                           
46 Alicia Gil Gil, ‘Sobre los angeles satisfacción de los angeles víctima como fin de los angeles pena’ 

(2016) four InDret 1ff. 
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explanation for why precisely this reason (giving delight or happiness to the sufferer) 

need to be successful over another. 

In conclusion, we can't declare the life of a proper to punishment38 completely on the 

idea of its viable useful results for sufferers.47 

 

(iv) Punishment as constituting the removal or cessation of a damage to the sufferer as 

differentiated from the damage to a prison hobby 

Contrary to (or maybe collectively with) the preceding positions, we discover a few 

others, alongside comparable traces but with unique nuances, which argue that a crook 

offence constantly reasons a damage to the sufferer, similarly and awesome from the 

particular damage triggered to the blanketed prison hobby. The best manner this damage 

can be ended or removed might be by means of enforcing a crook punishment at the 

perpetrator. It is hence argued that crook punishment fulfils the feature of setting an quit 

to a disorientation in social existence suffered by means of the sufferers, in which this 

could rise up from a scarcity or lack of self belief withinside the regulation if no 

punishment had been imposed.forty Others hold that its reason is to free up the sufferer 

from the perpetrator’s domination,forty one restoring or reaffirming his or her social 

really well worth,forty two or to position an quit to an ongoing damage to his or her 

honour, which maintains so long as the perpetrator isn't prosecuted and sanctioned.forty 

three There has additionally been an try to narrate the concept of the sufferer-orientated 

punishment to superb preferred prevention, by means of pointing out that crook sanction 

                                                           
47 Weigend (n 21) fifty seven. 
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pursues the reaffirmation now no longer of the prison values infringed by means of the 

offence—as is alleged by means of the superb preferred prevention44—however of the 

sufferers themselves.forty five In different words, crook punishment is deemed to are 

seeking the ‘re-socialisation of the sufferer’.48 

 

The divergence from the placement defined withinside the preceding phase might be 

based at the notion that it's miles exactly the absence of the punishment that reasons the 

persevering with perpetration of the damage, from which arises the kingdom’s obligation 

to punish47 that allows you to placed an quit to this damage. This argument reminds us 

of the Kantian concept,forty eight which holds that a society that fails to punish is 

companion withinside the crime.forty nine Furthermore, it follows the doctrine of human 

rights courts, in arguing that the kingdom commits a brand new and impartial violation of 

human rights whilst it fails to punish a number one violation thereof. 

 

These arguments generally gift the equal defects which have already been denounced in 

interpretations mentioned withinside the preceding phase, namely, that the want to 

equalise the sufferer and the perpetrator withinside the evil suffered lacks a rational 

explanation; additionally, that there may be no demonstration that the expression of issue 

for the sufferers and their struggling calls for the imposition of an evil at the perpetrator. 

Very a whole lot to the opposite: one asks oneself how the inflicting of an evil, ie 

imprisonment, to some other can relieve the struggling of the sufferer, and whether or not 

                                                           
48 Reemtsma (n 23) 27. On these kind of theories in extra depth, see Gil Gil (n 34). 
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reparatory measures focused at the sufferers themselves might now no longer be extra 

powerful for this reason.50 How can the exclusion of the perpetrator go back the sufferer 

to society? 

 

It is likewise uncertain as much as what factor and wherein crimes the sufferers go 

through a trauma, and of what kind49 or for what purpose the restoration from this trauma 

always calls for the imposition of an evil at the perpetrator. In fact, the sufferer’s 

expectancies when it comes to the declarations of harmony of the relaxation of society, 

an crucial element for overcoming trauma and for averting its desocialising impact, might 

additionally range relying at the technique followed by means of the sufferer to address 

the crime. The sufferer who reacts to the trauma with a confrontational method expects 

that society’s harmony will include sharing this method when it comes to the crime. 

However, social psychology has validated that now no longer all sufferers confront crime 

the usage of such techniques, nor that they're possibly to be the surest techniques for 

overcoming or averting mental sickness and struggling.50 

 

The meant domination by means of the culprit or the humiliation or subjection of the 

sufferer aren't anyt any extra than a subjective reaction skilled by means of a few (now no 

longer even the majority) of the sufferers. This reaction need to now no longer be became 

a fact by means of distinctive feature of a legislative choice, nor may want to it represent 

                                                           
49 Prittwitz (n 2) 124–5. 
50 As indicated with the aid of using Prittwitz (n 2) 128, it's miles most well known clearly to speak of the 

useful consequences that punishment might also additionally have at the sufferer and now no longer of 

‘compensation’, ‘useful resource for survival’, ‘cessation of a harm’, etc. 
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the inspiration of crook prosecution. The equal is proper of the argument that tries to 

endow punishment with the healing of the sufferer’s honour, really well worth or 

dignity.fifty four Fortunately, this isn't according with the cutting-edge idea of honour 

and dignity. If it had been certainly to be accepted, it might ship an fully wrong message. 

Where, traditionally, in the ambit of personal vengeance, the absence of a bodily reaction 

to the crime via punishment became sanctioned socially with a lack of honour, this 

became due to the fact in a non-institutionalised device of manage few opportunity 

approaches existed of obliging compliance with the so-known as secondary rule, which 

addressed all the contributors of the network.fifty five Nowadays, however, those 

theories, maintaining that the sufferer’s healing of honour, price or dignity relies upon at 

the imposition of a punishment, in preference to correcting ethical judgments or faulty 

attributions of meanings, might make stronger a fake declare: that a correlation exists 

among strength, on the only hand, and the price or honour of a human being, on the 

opposite.51 

 

B. Alternative Proposal 

(i) Reorientation of sufferer-orientated theories on punishment closer to a 

consequentialist method 

In our opinion, the—at the least abstract—capability of punishment to supply useful 

results for the sufferers can't be refuted. The results consist basically of demonstrating the 

injustice suffered by means of them and supplying a positive diploma of non-repetition 

                                                           
51 Gert et al (n 42) 84. 
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ensures, thereby alleviating their want for justice, restoring their self belief withinside the 

regulation and in society, and inspiring their non-desocialisation. We need to renowned it 

as glaring that, as human beings, our experience of justice leads us to require that awful 

acts be punished. However, we need to now no longer neglect about that those emotions 

reply to the calculated reciprocity mechanism,fifty seven gift now no longer best 

withinside the human being, however additionally in different species with social 

behaviours.fifty eight This mechanism, which acts as a preventive device, in the end 

serves to sell the conservation of the organization and of the man or woman as a social 

being.fifty nine In different words, even if the punishment does serve to fulfill the wishes 

for reciprocity which are so firmly inherent in our device of social interrelations, this 

reason is in the end instrumental. For this purpose, the sufferers’ delight might also 

additionally in no way be extrapolated and located as both a reason in itself or advanced 

to the traditional preventive targets, nor can it eclipse or update the primary cause of 

crook regulation, this is, to guard prison hobbies and the social order.52 

 

In conclusion, we might also additionally kingdom that a method that tries to fulfill all 

the hobbies in play that allows you to construct a sustainable peace need to now no longer 

forget to reply to beyond crimes. Having stated this, the kingdom, via its monopoly on 

violence, might also additionally in our opinion slight the comprehensible and valid 

instincts and goals for reciprocity of the sufferers and of the society as an entire and post 

those to positive rational limits. The kingdom need to try to deliver delight to the ones 

                                                           
52 In a comparable sense, Rodríguez Horcajo (n 59) 308ff highlights how the sensation of justice is the end 

result of the standardisation of an evolutionary advantageous reaction. In his opinion, what stays of 

retribution withinside the motive of punishment could be only a willingness closer to a behaviour (the 

punishment) which in flip pursues a beneficial intention. 
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goals via different mechanisms and weigh them towards different social targets, or even 

towards different sufferers’—similarly valid—hobbies withinside the look for the surest 

approach viable to assure the remaining intention of the protection of social order. 

 

(ii) Requiring a much wider idea of justice for sufferers 

When speaking of sufferers’ proper to justice, it's miles important to require a broader 

idea of justice, one now no longer restricted to the imposition of a punishment, however 

one which opens its doorways to the widespread opportunities supplied by means of 

restorative justice.sixty two Specifically, restorative justice is characterized by means of 

searching for the reparation of the damage triggered to the sufferer by means of the 

crime, instead of simply the punishment of the perpetrator, and it tries to triumph over 

positive deficiencies withinside the conventional device of retributive justice.53 

The numerous restorative justice mechanisms, eg mediation, are designed such that the 

sufferer has a voice withinside the warfare decision manner and is hence capable of 

explicit his or her wishes and attain reparation. This is an try to favour ‘de-victimisation’, 

additionally alleviating emotions of a lack of knowledge or of guilt. Furthermore, 

restorative justice mechanisms make a contribution—and accomplish that extra 

efficaciously than traditional crook justice—to the acknowledgement of duty by means of 

                                                           
53 Gerry Johnstone and Daniel Van Ness (eds), Handbook of Restorative Justice (Willan 2007) 5ff; Marian 

Liebmann, Restorative Justice: How It Works (Jessica Kingsley 2007) 32; Howard Zehr, The Little Book 

of Restorative Justice: Revised and Updated (Good Books 2014) 4ff; Marina Sanz Díez de Ulzurrun, 

‘Justicia restaurativa y mediación penal’ in Gil Gil and Maculan (n nine) 121; Gema Varona Martínez, ‘El 

papel de las víctimas respecto de los mecanismos utilizados en los angeles justicia transicional’ in Gil Gil 

and Maculan (n nine) 145 (particularly at 163ff). Yet, the incorporation of a restorative method into the 

traditional retributive paradigm additionally poses a few realistic and conceptual challenges, as cautioned 

with the aid of using Zedner (n 50) 238ff. 
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the perpetrator, to his or her re-socialisation and to the healing of interpersonal 

relations.sixty four Lastly, as a few authors have remarked, restorative justice now no 

longer best has an effect on the interpersonal degree, however might also have broader 

transformative results on establishments and network as an entire.65 

Social psychology has additionally puzzled the confirmation that best crook punishment, 

primarily based totally at the concept of simply deserts, re-establishes justice. A broader 

idea of justice is wanted; it's been argued that, from the sufferers’ personal factor of view, 

their want for justice is higher glad by means of an apology from the perpetrator, an 

acknowledgement of the injustice devoted and the recognition of duty than by means of 

the unilateral imposition of a punishment by means of the kingdom. Various research 

have validated that restorative measures including saying ‘Sorry’ have a reparatory 

impact as to the experience of justice.sixty six Besides that, with those gear, the prison 

values harmed by means of the crime are reaffirmed. The scenario of inquiring for 

forgiveness expresses, first, that the perpetrator stocks the ones values and, secondly, an 

acknowledgement of and healing of the glory of the sufferers. In conclusion, those 

research kingdom that punishment can be visible as inadequate or as useless for restoring 

justice for sufferers.54 

It is really well worth clarifying that we do now no longer deem restorative justice to 

represent an opportunity to the conventional crook justice device.sixty eight Rather, it 

may be a mechanism complementary to the latter, one which lets in the incorporation of 

latest factors that humanise the device and favour the fulfilment of its targets. At the 

equal time, whilst restorative justice is implemented, there can be proof of a discounted 

                                                           
54 Wenzel and Okimoto (n 31). 
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want for punishment if a number of the functions of the punishment are deemed to be at 

the least in part fulfilled. In such situations, there may be a controversy to be made in 

favour of the discount of the crook punishment, or its alternative by means of an 

opportunity sanction, a conditional suspended sentence or probation. 

These thoughts run counter to the requirement of the punishment’s being in any occasion 

proportional to the gravity of the crime and the diploma of culpability, which prevents it 

from being mitigated by means of another consideration.55 

It is likewise suitable to factor out the variations among transitional justice and 

restorative justice, and the way the latter need to be understood in the framework of the 

former. While transitional justice is the manufactured from a public design, restorative 

justice begins offevolved from the basis that each one involvement withinside the 

numerous measures is voluntary. For this purpose, we can't communicate approximately 

an imposed restorative justice. Rather, it's miles a case of the transitional justice 

approaches allowing, on the only hand, the utility of restorative justice mechanisms and, 

on the opposite, adopting a restorative angle of their design, by means of adapting a 

number of the ones mechanisms to the particular transitional framework.seventy one For 

instance, positive transitional gear, including fact commissions, can be categorized as 

sorts of transitional justice with a restorative angle, given that they officially renowned 

that a incorrect has been devoted, mainly in the event that they embody the issuing and 

receiving of apologies.seventy two The equal definition can be implemented to legit 

                                                           
55 Although the latter view is held in a number of the judgments with the aid of using the IACtHR (see eg 

IACtHR, Case of the Rochela Massacre v Colombia Series C no 163, eleven May 2007, para 196), we 

deem it to be incorrect. 
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apologies by means of kingdom actors, legit ceremonies of popularity of sufferers or 

reimbursement schemes furnished by means of the kingdom for beyond wrongdoing. 

Of course, now no longer even restorative justice, or transitional justice with a restorative 

angle, is enough to fulfil all the targets of a transitional manner, because it specializes in 

relationships and the interpersonal plane. And even though a number of the gear carried 

out beneathneath this angle additionally have capability network advantages, they can't 

offer a solution to the (political, monetary, or social) macro elements of the warfare, 

which might be associated with peace constructing. For this purpose, we need to undergo 

in thoughts that that is best one angle to don't forget in the set of gear that need to make 

up the complicated mechanism of transitional justice.seventy three To acquire those 

similarly targets, transitional approaches require the usage of different gear, ones that 

cross past the idea of justice—each crook and restorative—by means of making use of 

the so-known as necessary or holistic method to transitional approaches.56 

This broader view has additionally been labelled ‘transformative justice’, a idea which 

might incorporate quite a number guidelines and tactics that could effect at the social, 

political and monetary popularity of a massive variety of stakeholders, consequently 

going past the conventional dreams of fact and justice as accountability.75 

 

three. The Purposes and Capacities of Criminal Law and Punishment in Relation to 

Society 

                                                           
56 Carsten Stahn, ‘The Geometry of Transitional Justice: Choices of Institutional Design’ (2005) 18 LJIL 
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The targets that crook regulation fulfils (or need to fulfil) when it comes to society go 

through profound adjustments withinside the contexts of transition whilst confronted with 

the legacy of studies of mass violence. The phenomenology of the crimes themselves 

calls into query a number of the functions historically attributed to crook regulation and 

to punishment: particularly, unique deterrence, preferred deterrence and retribution or 

desert. In addition, there may be a marked tendency to entrust to crook regulation the 

accomplishing of latest targets which are significant to all transitional approaches, 

including the look for fact, the constructing of peace, and the founding of the brand new 

social and prison order springing up due to the transition. 

A. The Rethinking of the Traditional Purposes of Criminal Law and Punishment 

The contexts of transition require at the least a partial rethinking of the conventional 

functions of crook regulation and of punishment.seventy six Aside from the reality that 

the talk at the identity of the intention or targets of crook regulation and of punishment 

continue to be open and are likely inexhaustible,seventy seven we are able to say that 

each the inherent developments of those crimes and the peculiarities of the transitional 

length improve doubts and new demanding situations when it comes to the ones targets.57 

(i) Retribution and deterrence whilst confronted with a selected crook phenomenology 

The large nature of the violence perpetrated offers upward thrust to the impossibility in 

exercise of attempting all the folks who in a few manner participated in committing the 

crimes. This situation often combines with the institutional weak spot at some stage in the 

                                                           
57 See the essential account with the aid of using Mark Osiel, ‘Why Prosecute? Critics of Punishment for 

Mass Atrocity’ (2010) 22 Hum Rts Q 118; see additionally Jon Elster, ‘Retribution withinside the 

Transition to Democracy’ in Arend Soeteman (ed), Pluralism and Law (Springer 2001) 19; Nino (n 14). 
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transitional length, which additionally impacts the courts. These elements typically 

impose a selective crook prosecution, which need to at the least be primarily based totally 

on rational standards including the gravity or form of crimes, the identity of individuals 

who undergo the best responsibility79 or the consultant nature of the cases.eighty Such 

selectivity, even as being essential and inevitable whilst dealing with studies of collective 

violence, demanding situations the moral idea of retribution,eighty one ie the concept of 

retribution understood because the offenders ‘getting their simply deserts’ for what they 

have got done, as it applies punishment unequally and incompletely.eighty two Similarly, 

a selective crook prosecution additionally adversely impacts the deterrence feature, 

inasmuch because it lets in a percentage of the criminals to break out sentencing and 

punishment.58 

Another not unusualplace function of the crimes confronted by means of transitional 

approaches is their fee by means of organised companies or organisational systems ruled 

by means of a strict hierarchy and, generally, by means of an ideology (political, spiritual 

or rooted in different beliefs) this is very robust and exclusive. Although those situations 

do now no longer serve to dilute man or woman crook duty inside a extra diffuse 

collective duty, it's miles really well worth asking whether or not, as soon as the 

equipment or organization worried has been dismantled, the chance that the criminals 

will devote new crimes truely exists.eighty four These issues improve doubts 

approximately the unique deterrence that punishment might also additionally pursue in 

those contexts. 

                                                           
58 The ability to intimidate is prejudiced particularly while selectivity is primarily based totally extra on 

political standards and specially worried that not anything can intervene withinside the pastimes of the 

nation equipment or of the effective international locations: Gil Gil and Maculan (n 5) forty nine. 



A STUDY ON PUNISHMENTS: IT'S VARIOUS APPROACHES AND CORRECTIONAL 

METHODS OF OFFENDERS 

School of Legal Studies, BBDU, Lucknow  77 

It may be argued that transitional approaches do now no longer constantly contain the 

disappearance of the corporations concerned in committing the abuses, however, rather, 

their conversion into valid companies and their participation withinside the new regime. 

Even in those cases, the disappearance of the context that favoured the structural 

violence, including the cessation of armed warfare, the discount withinside the strength 

they held formerly or the lack of help of (component of) the population, makes it truely 

not likely that those people might all over again devote the equal crimes. 

 

Otherwise, in which those situations have now no longer disappeared and the criminals 

maintain to understand that they're supported by means of the strength systems to which 

they belong, crook punishment truely does little to make a contribution to its 

removal.eighty five What are truely wanted in those contexts are wider measures of 

institutional reform.86 

 

Similarly, each deterrence and the rehabilitation feature of punishment seem to have 

much less relevance whilst coping with crimes that aren't the end result of the deviant 

behavior of 1 or some people, however are the result of the pastime of perverted 

institutions87 or of an wonderful context generated by means of an inter-network 

warfare. The systematic nature of those crimes calls for a reaction combining the 

consequences directed closer to people with wider structural measures that eliminate, or 

at the least reduce, the floor on which the ideology of the crook device, or the origins of 

the warfare, is based. 
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(ii) Positive preferred prevention and communique 

The reason of crook regulation which has the more danger of maintaining its complete 

validity in transitional contexts is the safety of prison hobby via the superb preferred, or 

integrating, prevention88 or, in line with standards pertaining extra carefully to Anglo-

Saxon doctrine, via the expressive feature of punishment.59 

From this standpoint, punishment serves to explicit the network’s reprobation of positive 

conducts, hence confirming the norm and the social values blanketed by means of it and 

restoring self belief in them.ninety This affirmation of the validity of the norm and the 

reminding of the price of the blanketed hobbies is supposed to save you destiny assaults 

towards the ones norms and hobbies. 

This communique is introduced at  exclusive stages. At a primary stage, the mere life of 

the regulation, by means of prohibiting a few conducts and by means of threatening them 

with punishment, plays the feature of informing approximately the prohibited behaviour 

and expressing the price of the blanketed prison hobby. At a 2nd stage, the equal feature 

is evolved by means of the utility of crook regulation. Here, we are able to distinguish 3 

successive levels: first, the significant middle of the message of reprobation and 

stigmatisation is expressed via the ritual of the crook trial, whilst the defendant is seated 

withinside the dock and faces the prosecution and the judge, in addition to via the 

judgment formally asserting his or her duty. Naturally, the validity and efficacy of the 

                                                           
59 The resurgence of those theories changed into inaugurated with the aid of using the seminal paintings 

with the aid of using Joel Feinberg, ‘The Expressive Function of Punishment’ in Joel Feinberg, Doing and 

Deserving (Princeton UP 1970) 95. For a preferred account on expressive theories of regulation, see eg 

Elizabeth S Anderson and Richard H Pildes, ‘Expressive Theories of Law: A General Restatement’ (2000) 

148 U Pa L Rev 1503. 
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reproach expressed is going hand in hand with the legitimacy of the establishments 

(country wide or worldwide) sending this message.60 

The 2nd section withinside the creation of this message lies in sentencing. We consider 

that the position of punishment is extra than an detail brought to the message of reproach 

already contained withinside the reality of the crook manner and withinside the 

conviction.ninety three If this had been the case, it might delegitimise the feature and 

price of the punishment; it might lead us to suggest its removal now no longer best 

withinside the wonderful contexts of transition, however additionally in preferred. On the 

opposite, it seems to us that punishment meets an expressive feature of its personal that is 

composed in reflecting the gravity of the offence and the diploma of blameworthiness: 

the extra severe the act and the more the diploma of blameworthiness of the convicted 

individual, the more the punishment required to explicit the (negative) assessment 

merited by means of the crime. 

The 1/3 section wherein this feature is evolved is the enforcement of the punishment. 

When the perpetrator serves his or her sentence, the seriousness and significance of the 

message of reproach and the gravity and blameworthiness of the act are all over again 

showed, giving it a concrete and hence tangible content. 

An acknowledgement of the 3 levels wherein the communicative feature is fulfilled does 

now no longer, however, imply that the whole removal of this sort of impinges at the 

enjoyable of this reason. This situation can be visible in transitional contexts, in which 

particular priorities and needs rise up, including accomplishing a peace settlement or 

                                                           
60 Luban (n 84) 582 brilliantly expresses this concept withinside the slogan ‘equity to rightness’: the courts 

ought to follow the honest trial requirements and different minimal necessities of their introduction and 

composition as a way to be valid establishments that honestly dispense justice. 
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keeping it; concerning the criminals in investigating what has befell and in reparations to 

gain the sufferers; or averting a resurgence of the violence. The mixture of those goals 

with the call for for crook prosecution and sanctioning for beyond crimes generates an 

intrinsic anxiety inherent to all transition scenarios. They need to acquire a stability 

among short-time period answers and long-time period aspirations, which may be in part 

controlled best by means of thinking about the goals and transitional mechanisms as 

dynamic94 and are consequently challenge to a essential balancing exercising.61 

 

The concurrence of those goals might also additionally consequently advise a bendy 

method to crook prosecution in a single or all the 3 levels referred to. Thus, the priorities 

of the transitional manner can be taken under consideration as constituting the elements 

affecting the enforcement of the punishment via extinguishing it with a pardon, 

postponing it, restricting it or changing it with different forms of measures. This became 

the choice selected, for example, in Northern Ireland, with the early releases furnished 

beneathneath the Good Friday Agreement of 10 April 1998.96 

 

The equal issues may also have an effect on the second one section wherein the 

expressive feature manifests itself, ie sentencing. They might also additionally cause 

choosing a punishment much less than proportionate to the gravity of the offence and its 

blameworthiness.ninety seven The opportunity punishments furnished by means of the 

                                                           
61 Alicia Gil Gil, ‘El tratamiento jurídico de los crímenes cometidos en el conflicto armado colombiano. La 

problemática jurídica en el marco de los angeles dicotomía paz-justicia’ in Alicia Gil Gil et al (eds), 

Colombia como nuevo modelo para los angeles justicia de transición (IUGM 2017) 21, 36. 
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Colombian Peace and Justice Law (Law 975/2005, of 25 July 2005) fall inside this 2nd 

category.ninety eight Furthermore, standards primarily based totally on unique deterrence 

and rehabilitation might also advise adjustments withinside the punishment to be imposed 

or in its enforcement. The participation of the accused particularly fact-locating and/or 

reparation mechanisms might display their capability for re-socialisation and a 

corresponding decreased want for punishment. 

 

Finally, we consider that during transitional contexts, answers that contain (at the least 

partial) waivers of the crook trial, withinside the shape of amnesties or equal measures, 

rooted similarly in political and crook regulation issues, need to now no longer be 

absolutely dominated out.ninety nine Our role consequently runs counter to the reiterated 

doctrine of the IACtHR, which, for the reason that seminal Barrios Altos case, has been 

maintaining the prohibition now no longer best of self-amnesties, however additionally of 

all forms of amnesty (even the ones handed by means of democratic parliaments and 

showed by means of referendum), pardons and all measures stopping crook prosecution.a 

hundred The extra nuanced role we shield appears to be in the direction of the ECtHR 

conventional view,one zero one despite the fact that there are properly motives to assume 

that withinside the destiny this frame may undertake a role in the direction of its Inter-

American counterpart.62 

 

                                                           
62 See the super complaint evolved with the aid of using Jackson (n 99). For a comparative evaluation of the 

case regulation of the 2 human rights bodies, see Seibert-Fohr (n four) 51ff and 105ff. 
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If we hold the admissibility of those waivers of crook prosecution, as we advise, the 

communicative feature to which the crook trial is directed might be replaced, as an 

exception and due exactly to the fantastic nature of the transitional context, by means of 

different mechanisms transmitting the equal message of stigma and reaffirmation of the 

prison values violated. The ritual of the crook trial has traditionally been selected because 

the quality device with which to conform with the above-referred to feature; however, 

there may be no purpose why different mechanisms (eg a public assertion of guilt earlier 

than a fact fee, including the South African Truth and Reconciliation Commission) 

couldn't transmit the message satisfactorily in those fantastic situations, furnished that 

positive standards of legitimacy and equity are glad.63 

 

It is largely a case of acknowledging that the traits and necessities of a particular network 

may want to require a evaluate of the conventional standards and definitions (at the least 

inside Western prison structures) of punishment and the ascertaining of guilt, in which 

those aren't in line both with nearby realities or with particular situations of a selected 

ancient juncture, in line with the concept of ‘cosmopolitan pluralism’ defended by means 

of Drumbl.105 

                                                           
63 Mark Freeman, Truth Commissions and Procedural Fairness (CUP 2006) 88ff. Here again, Osiel (n 78) 

134–7 warns towards the dangers and boundaries of reality commissions or different professional public 

reviews as options to crook trial. 
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B. The New Aims of Criminal Law in Transition Processes 

Transitional studies have caused the upward thrust of a bent to characteristic to crook 

regulation, in addition to the classical targets we've mentioned, different brought goals 

which are strictly associated with the uncommon context wherein the transition develops. 

 

(i) Criminal regulation as a fact-locating mechanism 

First, there may be a enormous vital that the crook trial is significant to ascertaining the 

fact approximately the violent enjoy. This fact is deemed to be now no longer best one of 

the integral factors for overcoming a conflictive beyond and giving non-repetition 

ensures, however additionally a real proper of sufferers.106 In this regard, the reality 

locating contained in a judgment, which wishes to be confirmed past all affordable doubt, 

calls for rigorous documentation and reconstruction,107 thereby offering a high-preferred 

assertion of what befell. Furthermore, the crook trial gives a public discussion board 

wherein the fact decided on this manner is formally declared by means of bodies (the 

courts) whose legitimacy is at the least in precept consolidated.64 

 

However, we recognize all too nicely the full-size variations among the fabric or ancient 

fact, which seeks the widest viable reconstruction, and procedural fact, that is structurally 

restricted.109 The latter, on the only hand, adopts a extra confined attention, centring at 

                                                           
64 Duff (n 82) 10. 
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the behavior of the accused and the damaging results thereof, leaving apart the macro size 

inside which this form of crime takes place.a hundred and ten On the opposite hand, 

procedural fact has to post to the boundaries imposed by means of the essential ensures of 

defence. The presumption of innocence, the in dubio seasoned reo precept, the proper 

now no longer to incriminate oneself, the weight of evidence falling at the prosecution, 

the so-known as move examination, the res judicata, the exclusionary regulations of 

proof: all of those ensures act concurrently as a hindrance on ascertaining the fact.65 The 

consolidation of those regulations has caused a preferred rethinking of the fact-locating 

purpose of the crook trial even in inquisitorial procedural structures, in which the final 

results of ascertaining the fact approximately the information has historically been taken 

into consideration a precedence, in preference to the point of interest that the opposed 

structures placed on the regulations implemented to the disagreement among the events 

and their competing truths. Yet, the revolutionary blurring of the variations among those  

natural models (in favour of the introduction of numerous forms of hybrid procedural 

structures), collectively with the consolidation of the honest trial requirements as human 

rights recognized by means of worldwide regulation, has consolidated the nearly standard 

recognition of procedural limits to the fact-locating position of crook trials.66 

 

                                                           
65 Daniel Pastor, ‘Acerca de los angeles verdad como derecho y como objeto exclusivo del proceso penal’ 

in Elena Maculan and Daniel Pastor, El derecho a los angeles verdad y su realización por medio del 

proceso penal (Hammurabi 2013) 19; Thomas Weigend, ‘Is the Criminal Process approximately Truth? A 

German Perspective’ (2003) 26 Harvard Journal of Law & Pubic Policy 157. Yet, a few authors 

additionally keep the other view that the crook trial is an excellent venue for the reality-locating 

assignment: see eg Michele Taruffo, ‘Verità e giustizia di transizione’ (2015) Criminalia 21. 
66 For instance, the honor for the defendant’s proper to silence and the rejection of proof that changed into 

obtained in clean violation of Constitutional rights (which includes dignity and privacy) are in recent times 

nearly universally well-known additionally in inquisitorial systems, in spite of the impediment they invent 

for the ascertaining of reality: Weigend (n 112) 400–1. Besides the honest trial requirements, there's a fixed 

of social desires and values that exercising a constraining impact on reality values in trials, which includes 

the call for for balance in selection making and cost: Damaška (n 112) 301. 
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Therefore, an exhaustive research of a collective violence enjoy can absolutely enjoy the 

contributions contained in courtroom docket investigations, but it can't be restricted best 

to those. Establishing the fact need to be complemented by means of different 

mechanisms, exempt from the stern limits implemented in the crook jurisdiction, hence 

supplying the broadest, inner most and maximum multifaceted reconstruction of the 

activities which have befell. 

(ii) Criminal regulation as a mechanism for reconciliation 

Criminal prosecution is regularly visible as being integral to enjoyable the intention of 

social reconciliation, one of the priorities of transitional approaches. 

However, it seems to us that the crook trial, the shape of which reproduces a warfare as a 

formalised ritual on a particular, temporal and procedural degree,a hundred and fifteen 

does now no longer favour the assembly among sufferer and perpetrator. Rather, it brings 

into attention the warfare of perceptions among them. Therefore, there may be a few 

doubt as to its appropriacy as a device for reconciliation. Nothing can be expected when 

it comes to the crook trial besides its ability to sell a—in simple terms formal—

acknowledgement of the criminals and the sufferers as contributors of the political 

network. This mutual acknowledgement might also additionally in flip make a 

contribution to reconstructing a minimal degree of social coexistence.67 

 

Nonetheless, accomplishing a deeper reconciliation among sufferers and offenders would 

require the usage of restorative justice mechanisms that favour an inclusive communicate 

                                                           
67 Duff (n 82) 7. 
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among the events and the healing of interpersonal relations.117 In addition, from the 

angle of the entire society, reconciliation will want, in preference to crook prosecutions, a 

fixed of political, monetary and academic measures which can foster the removal of the 

department among opposing social companies. 

On the opposite, a crook prosecution rooted in a in simple terms retributionist and 

maximalist standpoint—a angle, it seems, defended by means of the IACtHR—includes 

the chance of turning into a strong element of exclusion of criminals. The latter, a ways 

from taking part in the favored acknowledgement as contributors of the network, might 

be the ‘different’, the enemy, and might be challenge to everlasting ostracism. Such an 

final results is absolutely opposite to the goals of social reconciliation.68 

 

(iii) Criminal regulation as a peace-constructing and foundational mechanism 

A 1/3 concept that has been broadly disseminated recently, beneathneath the maxim ‘No 

peace with out justice’,69 is that crook regulation in transitional contexts performs a 

peace-constructing position. This concept assumes as axiomatic the perception that the 

exemplary punishment of crimes devoted by means of one or all the events to a warfare 

contributes to the development of peace.70 

                                                           
68 Luban (n 84) 579; Eiroa (n 82) 205ff. 
69 We locate this formulation withinside the founding contraptions of the International Criminal Tribunals: 

Considering nine of UN Security Council Resolution no 808/1993, of twenty-two February, putting in the 

ICTY; Considering 7 of UN Security Council Resolution no 955/1994, of eight November, putting in the 

ICTR) and in all of the rhetoric surrounding their legitimation (Danilo Zolo, ‘Peace via Criminal Law?’ 

(2002) 2 JICJ 727, 729. 
70 For a essential examine the arguments of the defenders of this concept, see Mark Kersten, Justice in 

Conflict (OUP 2016) 19–36. See additionally Lisa Schirch, ‘Linking Human Rights and Conflict 

Transformation. A Peacebuilding Framework’ in Julie Mertus and Jeffery Helsing (eds), Human Rights and 
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Similarly, a few authors have harassed the foundational feature fulfilled by means of 

crook regulation in transitional contexts in phrases of the introduction of a brand new 

prison order.121 By expressing company condemnation of beyond violence, the crook 

trial restores social values and regulations violated by means of such violence, marks a 

clean destroy among the preceding and the cutting-edge regime, promotes self belief of 

residents withinside the new order and restores the offenders’ complete participation in 

society. In this manner, crook regulation fulfils a clean transformative and foundational 

feature, specifically orientated closer to the destiny and to the (re-)status quo of the 

democratic rule of regulation.71 

 

In fact, each theories simply represent an expression of superb preferred prevention 

theories, defined above, withinside the particular contexts of the transition. The 

contribution supplied by means of crook regulation to the development of the brand new 

prison and social order and a strong and lasting peace isn't anyt any extra than an oblique 

impact of the features of stigmatisation, communique and reaffirmation of the violated 

values typically fulfilled by means of crook prosecution. For this purpose, it appears to us 

useless to isolate those goals as being the targets in themselves of crook regulation. 

Moreover, as Teitel herself acknowledges, crook justice fulfils this foundational venture 

even if implemented in a restricted manner, whilst duty for beyond wrongdoing isn't 

absolutely ascribed and/or whilst sentences aren't absolutely served. 

                                                                                                                                                                             
Conflict. Exploring the Links among Rights, Law and Peacebuilding (UN Institute for Peace Press 2006) 

63. 
71 Teitel, Transitional Justice (n 1) 30. 
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Additionally, crook prosecution is in itself glaringly inadequate to behave as the idea of a 

brand new social and prison order and a non violent coexistence. As we recalled relating 

to social reconciliation, right here once more different measures are wanted, including 

restorative justice mechanisms, schooling plans, institutional reforms, and education and 

reconstruction programmes.72 

 

Finally, in a few particular situations, keeping crook trials may want to even make the 

fulfilment of the targets referred to above extra difficult. The consolidation of latest 

establishments might be located in jeopardy by means of prosecuting the ones chargeable 

for beyond crimes in which those folks nevertheless preserve a diploma of strength in the 

new regime. The precedence intention of setting an quit to an armed warfare may want 

to, in addition, require positive concessions, including the imposition of a discounted 

punishment or of opportunity sanctions,129 to be made: movements that inspire the ones 

chargeable for the crimes to participate withinside the disarmament and withinside the 

peace manner. 

The utility of standards of choice and prioritisation in crook prosecution might in addition 

permit limitations to the viability of crook prosecution, raised by means of the importance 

of crimes devoted, to be overcome. What is extra, as has already been stated, different 

out-of-courtroom docket measures exist that might carry out this foundational and 

optimistic position similarly satisfactorily: the South African enjoy honestly suggests 

                                                           
72 Janine N Clark, ‘Peace, Justice and the International Criminal Court: Limitations and Possibilities’ 

(2011) eleven JICJ 521, 521; Eiroa (n 82) 143 
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how the conditional amnesty implemented there has performed a genuinely constituent 

feature withinside the transitional manner skilled by means of that country.73 

Therefore, we do now no longer suggest refraining absolutely from workout crook 

prosecution, however we advise that, in those wonderful contexts, a bendy method to the 

prosecution and/or punishment of criminals need to be accredited whilst it's miles taken 

into consideration that trials and sanctions represent an impediment instead of an resource 

to accomplishing peace. A extra suitable maxim for transitional approaches may want to 

consequently be ‘as a whole lot [criminal] justice as peace lets in’.74 

 

 

 

 

                                           

                                                           
73 Andrea Lollini, Constitutionalism and Transitional Justice in South Africa (Berghan Books 2011) 95ff. 
74 Malarino (n 1) 211. This idea differs from every other thrilling view that may be summarised with the aid 

of using the phrase ‘First peace, then justice’. According to Kersten (n 120) 31–2, this concept has the gain 

of changing the peace as opposed to justice dilema right into a query of series that doesn't dispose of the 

justice detail, however instead defers it to a time while peace and balance had been consolidated. However, 

because the equal creator notes, the series can not be premeditated, due to the fact no chief could be 

organized to take a seat down right all the way down to negotiate understanding earlier that the blessings 

received in such negotiations could in the end be annulled. Furthermore, this concept fails to keep in mind 

the truth that on many events the negotiations envisage to the adversary celebration ensures concerning 

now no longer simplest crook prosecution, however additionally positions of political power (ibid). Finally, 

those answers contain severe criminal issues as to the retroactive nature of the brand new, damaging 

regulation and the resurgence of crook legal responsibility already cancelled, which could deliver into 

query the dedication to the guideline of thumb of regulation of the brand new democratic regime. 
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                                            CHAPTER V 

                       CONCLUSION & SUGGESTION 

In latest years, we've visible the upward thrust of the concept that the whole punishment 

of criminals must be an important factor of transitional justice. Punishment has become 

understood as a mechanism for giving delight to the sufferer, or whilst a sufferer’s 

proper, in addition to being the desired approach of acquiring peace and of building the 

brand new social order. 

 

This look at, at the opposite, suggests that such an interpretation overburdens crook 

regulation with targets that it's miles not able to fulfil or which are extra satisfactorily 

done via the utility of different mechanisms. 

 

With regard to the viable useful results of punishment on sufferers, the evaluation of 

numerous theories of punishment that might function a basis for this doctrine have 

proven that punishment, withinside the shape of the imposition of a next evil, might also 

additionally best be rationally defined via its preventive impact. For this purpose, it's 

miles argued that the numerous theories that try to shield the want for the imposition of 

an evil at the perpetrator, primarily based totally on its viable useful results or at the 

cessation of damage that this will have for the sufferer, are simply an try to rationalise the 
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sufferer’s choice for reciprocity (or vengeance, the usage of the time period and not using 

a pejorative intent). 

 

In our opinion, one can't disregard the concept that punishment might also additionally 

certainly have useful results for the sufferer, including by means of demonstrating 

publicly the injustice suffered and by means of supplying a positive assure of non-

repetition. This might fulfill the sufferer’s want for justice, repair his or her self belief 

withinside the prison device and society, and favour his or her non-desocialisation. It 

need to however now no longer be forgotten that those emotions of justice are grounded 

at the reciprocity mechanism that, withinside the very last instance, serves to uphold the 

conservation of each the organization and the man or woman as social entities. The 

feeling of justice is the end result of the standardisation of an evolutionary superb 

reaction (the punishment being a preventive device), and that idea of justice is likewise a 

restriction to the quantum of punishment (by means of enforcing proportionality in 

sanctions). Therefore, punishment need to in no way be extrapolated and invoked as an 

result in itself, nor need to the ‘sufferers’ proper’ to justice eclipse or update the cause of 

crook regulation to guard prison values or hobbies through the preventive feature of 

punishment. 

 

The kingdom, consequently, via its monopoly on violence, can manage the sufferers’ 

comprehensible and valid instincts and goals for reciprocity, and vicinity positive rational 

limits on those. We need to now no longer neglect about that useful remedies in crook 
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regulation, making the utility of extra benevolent sanctions conditional on 

demobilisation, confession, an acknowledgement of duty and the making of reparations, 

will absolutely contain renouncing the ‘simply’ punishment, this is, a punishment 

proportional to the gravity of the offence and the diploma of culpability of the culprit. 

However, it'll observe different targets which are additionally of hobby to the sufferers 

and to society as an entire, including favouring the promptness of the punishment (which 

ends up in accomplishing the intention of justice) and contributing to fact locating, 

reparation and non-repetition. 

 

The kingdom might also additionally consequently try and provide delight to sufferers’ 

claims via different mechanisms (including fact-locating mechanisms, legit apologies, 

public activities acknowledging the sufferers and their struggling, memorials, fabric and 

symbolic reparations), measuring them towards different targets and wishes, withinside 

the look for the quality viable way to fulfil the remaining intention of keeping social 

order, this is, the set of blanketed prison hobbies in a society. 

 

Moreover, we've showed that collective violence phenomena (characterized by means of 

a large scale and, in maximum cases, the systematic nature of the crimes) and transitional 

contexts, with their fantastic priorities and features, require the rethinking of the classical 

functions of crook regulation and a much wider reflexion at the meant new targets with 

which many authors try to endow it. In those scenarios, the intention of superb preferred 

and integrating prevention is of significant significance, given that crook prosecution—in 
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its 3 levels, the trial, the sentencing and the enforcement of the sentence—serves to 

explicit the network’s rejection of particular conducts, thereby confirming the prison 

values blanketed by means of crook regulation, restoring self belief withinside the norms 

and therefore stopping destiny crimes. Through those results, crook regulation 

additionally contributes, indirectly, to the inspiration and consolidation of the brand new 

prison order and the development of a strong peace. 

 

On the only hand, the insufficiency of crook court cases in line with se need to be 

recognized in enjoyable such goals, which require similarly complementary reform, 

research, reparations and schooling measures, in the framework of an concept of 

‘transformative justice’ this is a whole lot broader than crook justice,134 so as for this 

destiny undertaking to take form in all its complexity. 

 

On the opposite hand, the situations concerning the transitional manner might also 

additionally produce the paradoxical impact of creating crook regulation an impediment, 

and now no longer an tool, for the protection of social order and the safety of prison 

hobbies. This takes place whilst crook prosecution and punishment, via the usage of a in 

simple terms retributive and maximalist method, triggers new episodes of violence or 

prevents setting an quit to ongoing violence, distances criminals from fact and reparation 

initiatives, and weakens the brand new establishments. 
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As a result, we want to strain the significance of the protection of crook regulation as a 

ius puniendi and as a device of the kingdom—now no longer the best device available, 

nor an absolute responsibility—to acquire the remaining intention of defensive prison 

hobbies and hence making sure non violent coexistence the various people making up a 

network.a hundred thirty five This lets in the usage of crook regulation best inasmuch as 

it's miles beneficial and essential. When different mechanisms exist that offer this safety 

extra satisfactorily, or whilst crook regulation runs the chance of turning into, if 

implemented, a threat to those prison hobbies, inasmuch because it finally ends up 

destabilising the prison device this is entrusted with this safety, then crook prosecution 

and punishment need to take a step back, and be adjusted and confined in line with the 

particular situations of every case. 
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