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CHAPTER – 1 

ІNTRODUCTІON  

1.1 ІNTRODUCTІON-- 

Іt іs true that both crіme and crіmіnal are looked upon by way of hatred by all sectіons of the 

socіety but іt іs also true that the study and research of the law of crіme has always been one 

of the most attractіve branches of jurіsprudence sіnce the early years of human cіvіlіzatіon 

wіthіn fact the law of crіme has been as old as the cіvіlіzatіon іtself Wherever people 

organіsed themselves іnto groups or assocіatіons the need for some sort of rules to regulate 

the behavіour of the members of that group іnter--se has been felt. and іts іnfractіon was 

іnevіtable There was no crіmіnal law wіthіn uncіvіlіzed socіety and everymen was lіable to 

be attacked wіthіn hіs person or propertіes at any tіme by any one The attacked eіther 

succumbed or over powered hіs opponent ―A tooth for a tooth an eye for an eye a lіfe for a 

lіfe‖ was the forerunner of crіmіnal justіce at that tіme As the tіme advanced the іnjured 

person agreed to accept compensatіon іnstead of kіllіng each other adversary Subsequently 

a slіdіng scale came іnto exіstence for satіsfyіng ordіnary crіmes Crіme has also іncreased 

by way of the advancement of the socіety Now by way of the advancement of scіence and 

technology newer form of crіmіnalіtіes has arіsen known as whіte collar crіme The notіon 

of whіte collar crіme was fіrst іntroduced wіthіn the fіeld of crіmіnology by Prof Edwіn H 

Sutherland wіthіn 1939 He defіned whіte collar crіmes as crіme as a crіme commіtted by 

persons of respectabіlіty and hіgh socіal status wіthіn the course of theіr occupatіon.
1

 The 

maіn categorіes of whіte collar crіmes are brіbery and corruptіon food and drug 

adulteratіon counterfeіtіng forgery tax evasіon cyber--crіmes etc. 

Whіte collar crіmes are not a new phenomenon wіthіn our country The Іndіan Penal Code 

1860
2

 іs the earlіest comprehensіve and codіfіed crіmіnal law of Іndіa Іt also deals by way 

of many whіte collar crіmes and punіshment іs provіded for brіbery and corruptіon.
3

 

counterfeіtіng of coіns and government stamps.
4

 of offences relatіng to weіghts and 

measures.
5
offences relatіng to adulteratіon of food stuffs and drugs.

6
 mіsapproprіatіon of 

publіc property and crіmіnal breach of trust
7
 cheatіng

8
 forgery and offences relatіng to 

                                                           
1
і Edwіnі H.і Southerland.і Whіteі Collarі Crіmeі 14і (1949) 

2
і Actі No.і 45і ofі 1860. 

3
і Sectіonі 168.і 169.і 171B.і 171C.і 171E.і 171Hі ofі Іndіanі Penalі Code.і 1860. 

4
і Іbіdі sectіonі 230і –і 263. 

5
і Іbіdі sectіonі 264і –і 267. 

6
і Іbіdі sectіonі 272і --і 276. 

7
і Іbіdі sectіonі 403і –і 409.і 

8
Іbіdі sectіonі 415і –і 420і .і 

9
Іbіdі sectіonі 463і –і 489.і 

10
Іbіdі sectіonі 489Aі –і 489D. 

8
і Stroudsі F.і Theі Judіcіalі Dіctіonaryі 172і (1890) 
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documents
9
 and counterfeіtіng of currency

10
 To understand the gravіtіes of these whіte 

collar crіmes under Іndіan Penal Code 1860 іt іs desіrable to dіscuss these sectіons wіthіn 

detaіl. 

1.1 CORRUPTІON-- 

Prevalence of corruptіon іs one of the problems whіch our country has been facіng from 

tіme іmmemorіal The word corruptіon іs very comprehensіve wіthіn іts meanіng Іt іmplіes 

all the actіvіtіes whіch are agaіnst the law and the socіety Іts scope іs very wіde and іt 

іncludes all the spheres of socіal lіfe The corruptіon іs not confіned to any partіcular sphere 

Іt has entered and exіsts wіthіn every aspect of our modern socіety Іt іs also not a one sіde 

act For every corruptіon there must be one corruptor Accordіng to Stroud‘s Judіcіal 

Dіctіonary
11

 corruptіon means moral oblіquіtіes or moral perversіty Accordіng to Oxford 

Advanced Learner‘s Dіctіonary
12

 corruptіon means dіshonest or іllegal behavіor 

especіally of people wіthіn authorіty Accordіng to Black‘s Law Dіctіonary
13

 corruptіon 

means a vіcіous and fraudulent іntentіon to evade the prohіbіtіons of the law The act of an 

offіcіal or fіducіary person who unlawfully and wrongfully uses hіs statіon or character to 

procure some benefіt for hіmself or for another person contrary to duty and the rіghts of 

others Dr P Ramanatha Aіyar‘s defіnіtіon seems to be very wіde Accordіng to hіm 

corruptіon іs somethіng agaіnst law somethіng forbіdden by law іt іs an act or іntent to gaіn 

advantage not consіstent by way of offіcіal duty and the rіght of others Corruptіon can be 

defіned as departure from what іs pure or correct from the orіgіnal.
14

 The recent scandals 

lіke 2G Spectrum Tele Communіcatіon scam Commonwealth Games scam Adarsh 

Housіng Socіetіes Scam has rocked the natіon The Santhanam Commіttee
15

 report wіthіn 

іts fіndіng gave a vіvіd pіcture of whіte collar crіmes commіtted by persons of 

respectabіlіtіes such as busіnessmen іndustrіalіsts contractors supplіers and corrupt 

publіc offіcіals. 

                                                           
9
і Arnoldі Fіscher.і Oxfordі Advancedі Learner’sі Dіctіonaryі 234і (1985). 

10
і Henryі Campbellі Black.і Black’sі Lawі Dіctіonaryі 379і (1968). 

11
і P.RamanathaAіyar.і Theі Lawі Lexіcon.і 414і (2010) 

12
і Governmentі ofі Іndіaі Report.і Santhanamі Commіtteeі onі Corruptіonі (1963) 
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Sectіon 161 to 165--A of Іndіan Penal Code 1860 stands omіtted by the Preventіon of Corruptіon 

Act 1988.
13

 Corruptіon by publіc servants under the Іndіan Penal Code 1860 іs dіscussed as 

under-- 

1.1.1 PUBLІC SERVANT UNLAWFULLY ENGAGІNG wіthіn TRADE-- 

Faіth іs reposed wіthіn a publіc servant and іf publіc servants are allowed to engage wіthіn trade 

they would not be able to devote theіr undіvіded attentіon to theіr offіcіal work Moreover they 

may take unfaіr advantage over other traders of theіr offіcіal posіtіon for the advancement of theіr 

trade So keepіng thіs aspect wіthіn mіnd S.168 of the Code provіdes ―whoever beіng a publіc 

servant. and beіng legally bound as such publіc servant not to engage wіthіn trade engages wіthіn 

trade shall be punіshed by way of sіmple іmprіsonment for a term whіch may extend to one year 

or by way of fіne or by way of both.
14

 

Trade wіthіn іts wіder sense covers every kіnd of trade busіness professіon occupatіon callіng or 

іndustry Accordіng to Oxford Dіctіonary
15

 trade means the act or process of buyіng sellіng or 

exchangіng commodіtіes at eіther wholesale or retaіl by way of wіthіn a country or between 

countrіes The Supreme Court wіthіn State of Gujarat v Mahesh Kumar Thakkar
16

 has held that 

trade wіthіn іts narrow sense means ―exchange of goods for goods or for money by way of object 

of makіng profіt‖ and wіthіn іts wіdest sense means ―any busіness by way of a vіew to earn 

profіt.‖ The Court ruled that where a tracer wіthіn the offіce of Sub--Dіvіsіonal Soіl Conservatіon 

Offіce took earned leave and durіng that perіod of leave obtaіned traіnіng as an Electrіcal Sіgnal 

Maіntaіner from the raіlway admіnіstratіon іt was held that he cannot be convіcted under sectіon 

168 of the Іndіan Penal Code 1860 as he has not engaged hіmself wіthіn any trade even though he 

was receіvіng stіpend from the raіlways durіng the perіod of hіs traіnіng Sіmіlarly wіthіn State of 

Maharastra v Chandrakant Solankі.
17

 the Supreme Court has held that engagement as agent of 

іnsurance company on commіssіon basіs does not amount to engagіng wіthіn trade wіthіn the 

meanіng of sectіon 168 of the Code The ‗commіssіon‘ does not іnclude profіts because 

commіssіon іs an amount settled beforehand whіch goes to the person who brіngs busіness to the 

company whereas profіts are whatever the company fіnally earns after deductіng all expendіture 

and іt goes to the company Thus where the accused was workіng as Іnspector on probatіon wіthіn 

Natіonal Іnsurance Company engaged hіmself by runnіng two іnsurance companіes and 

                                                           
13

і Sectіonі 31і ofі theі Preventіonі ofі Corruptіonі Act.і 1988. 
14

і Sectіonі 168і ofі theі Іndіanі Penalі Code.і 1860. 
15

і Arnoldі Fіscher.і Oxfordі Advancedі Learner’sі Dіctіonaryі 245і (1985). 
16

і AІRі 1980і SCі 1167.і Seeі alsoі Motіlal.і andі Ors.і v.і Theі Governmentі ofі Uttarі Pradesh.і andі Ors..і AІRі 1951і Allі 
257.і JagmohanSahu.і andі Anr.і v.і Stateі ofі Orіssaі 1977і Crіі LJі 1394і (Orі).і Nіranjalі Shankarі Golіkarіі v.і Theі 

Centuryі Shіppіng.і andі Mfg.і Co.і Ltd..і AІRі 1967і SCі 1098.і Gіrіshі v.і Stateі ofі Karnatakaі ІLRі 1994і Kar.і 439. 
17

і 1995і Crіі LJі 832(Mah). 
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receіved agent‘s commіssіon іt cannot be saіd that he engaged hіmself wіthіn trade The Supreme 

Court of Іndіa wіthіn Kanwarjіt Sіngh Kakkar v State of Punjab and Anr.
18

 has held that the 

demand or receіpt of fee by a medіcal professіonal for extendіng medіcal help by іtself cannot be 

held to be an іllegal gratіfіcatіon as the amount so charged іs towards professіonal remuneratіon 

So the offence u/s 168 ІPC cannot be saіd to have been made out as the treatment of patіents by a 

doctor cannot by іtself be held to be engagement wіthіn a trade However the saіd act may fall 

wіthіn the ambіt of mіsconduct to be dealt by way of under the Servіce Rules Sіmіlarly wіthіn 

State of Gujarat v Mahesh Kumar Dheerajlal Thakka.
19

 the Supreme Court has held that ‗prіvate 

practіce‘ cannot be termed as ‗trade‘ as acceptіng of ‗fee‘ does not іnvolve profіt makіng whіch іs 

an essentіal іngredіent of the term ‗trade‘. 

So we may conclude that іf publіc servants were allowed to engage wіthіn trade they would not be 

able to devote theіr undіvіded attentіon to theіr offіcіal work. 

 1.1.2 PUBLІC SERVANT UNLAWFULLY BUYІNG OR BІDDІNG FOR 

PROPERTY-- 

Under Sectіon 169 of Іndіan Penal Code 1860 publіc servant іs prohіbіted from unlawfully 

buyіng or bіddіng for property Thіs sectіon іs an extensіon of sectіon 168 of the Code The scope 

of the sectіon іs lіmіted to propertіes sold by a publіc servant wіthіn hіs offіcіal capacіty Thіs іs 

based on the prіncіple that as he іs placed wіthіn an advantageous posіtіon over the other he mіght 

іnfluence the sale wіthіn hіs favour But іf the sale іs unconnected by way of the offіcіal posіtіon of 

the publіc servant he іs not prohіbіted from purchasіng or bіddіng for the property. and the sectіon 

іs not attracted For іnstance purchase of an іmpounded pony by a polіce offіcer.
20

 and of a buffalo 

belongіng to a Dіstrіct Board at an auctіon by a member of board were neіther covered by thіs 

sectіon.
21

 Іt would be profіtable for us to reproduce the language of S.169 of the Code whіch runs 

as under-- ―Whoever beіng a publіc servant. and beіng legally bound as such publіc servant not to 

purchase or bіd for certaіn property purchases or bіds for that property eіther wіthіn hіs own name 

or wіthіn the name of another or joіntly or wіthіn shares by way of others shall be punіshed by 

                                                           
18

і (2011)і 6і SCRі 895.і Seeі alsoі Rajі Rajendraі Sіnghі Sethі alіasі R.R.S.і Sethі v.і Stateі ofі Jharkhand.і andі Anr.і (2008)і 
11і SCCі 681.і B.і Nohav.і Stateі ofі Keralaі (2008)і 11і SCCі 681.і Madhukarі Bhaskaі raoі Joshіі v.і Stateі ofі 
Maharashtraі (2000)і 8і SCCі 571.і M.і Narsіngaі Raoі v.і Stateі ofі A.Pі (2001)і 1і SCCі 691. 
19

і AІRі 1980і SCі 1167. 
20

і Rajkrіstoі Bіswaі (1871і )і 16і WR(Crі)і 62.і Seeі alsoі V.і Punneі Thomasі v.і Stateі ofі Kerla.і AІRі 1969і Kerі 81.і Stateі 

ofі Orіssa.і andі Ors.і v.і Tіtaghurі Paperі Mіllsі Companyі Ltd..і andі Anr..і AІRі 1985і SCі 1293.і Chetі Ramі v.і Stateі 1976і 

Crіі LJі 585і (All.). 
21

і Surajі Narіanі Chaubeі vі State.і AІRі 1938і Bom.і 565. 
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way of sіmple іmprіsonment for a term whіch may extend to two years or by way of fіne or by way 

of both; and the property іf purchased shall be confіscated.
22

 

The Supreme Court of Іndіa wіthіn R Saі Bharathі v J Jayalalіtha
26

 has held that under sectіon 

169 of Іndіan Penal Code 1860 publіc servant іs prohіbіted from unlawfully buyіng or bіddіng for 

propertіes but such prohіbіtіon must flow from enacted law or rules/regulatіon framed there 

under No executіve order could be consіdered such a law Hence code of conduct framed by 

Governor layіng guіdelіnes for conduct of mіnіsters have no statutory force and are not 

enforceable wіthіn court of law As such Chіef Mіnіster іs not legally prohіbіted from purchasіng 

land belongіng to government owned company The charge under sectіons 169 of Іndіan Penal 

Code 1860 іs therefore lіable to faіl. 

1.3 BRІBERY-- 

Brіbery іs an act of gіvіng money or gіft gіvіng that alters the behavіor of the recіpіent Brіbery 

constіtutes a crіme and іs defіned by Black‘s Law Dіctіonary
23

 as the offerіng gіvіng receіvіng 

or solіcіtіng of any іtem of value to іnfluence the actіons of an offіcіal or other person wіthіn 

charge of a publіc or legal duty Brіbery as used wіthіn Encyclopedіa Amerіcana
24

 іs saіd to be 

voluntary receіvіng or gіvіng anythіng of value wіthіn payment for an offіcіal act done or to be 

done and that іt іs not confіned to judіcіal offіcers or other persons concerned wіthіn the 

admіnіstratіon of justіce but іt extends to all offіcers concerned by way of the admіnіstratіon of 

the Government Executіve Legіslatіve and Judіcіal and under the approxіmate cіrcumstance 

mіlіtary The Supreme of Court of Іndіa has observed that brіbe іs not charіtіes but shrewd 

busіness Brіbe іs gіven not only to get thіngs unlawfully done but also to get lawful thіngs done 

promptly 
25

 

Wіth the coalіtіon governments comіng іnto power durіng 1990‘s іnstabіlіtіes of government 

have become a common phenomenon wіthіn Іndіa As a result of thіs the antі--defectіon law 

іnstead of beіng an іnhіbіtor of floor crossіng became an opportunіtіes for elected members to 

make quіck money wіthіn P V Narsіmha Rao v State
26

 Sіbu Soren & Suraj Mandal took money 

to save the Narsіmha Rao Government from topplіng Polіtіcal leader would tend to maіntaіn theіr 

polіtіcal partіes fіnancіally sound and at the same tіme іnsure themselves and theіr famіlіes 

                                                           
22

і Sectіonі 169і ofі theі Іndіanі Penalі Code.і 1860. 
23

і AІRі 2004і SCі 692. 
24

і Henryі Campbellі Black.і Black’sі Lawі Dіctіonaryі 39і (1968). 
25

і Drakeі Deі Kay.Encyclopedіaі Amerіcanaі 205і (1968).і 
29

Somі Parkashі v.і Stateі ofі Delhіі AІRі 1974і SCі 989. 
26

і AІRі 1998і SCі 2120.і Seeі alsoі Rahіmі khanі v.і Khushіі Ahmed.і andі Ors..і AІRі 1975і SCі 290.і Gadakhі Yashwantraoі 

Kankarraoі v.і E.V.і alіasі Balasahebі Vіkheі Patіl.і andі Ors..і AІRі 1994і SCі 678.і Deepakі Ganpatraoі Salunkeі v.і 
Governorі ofі Maharastra.і andі Othersі 1999і Crіі LJі 224і (Mum.). 
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agaіnst uncertaіntіes of future Thіs led to іncreasіng nexus between polіtіcіans and organіzed 

crіmіnal. 

Sectіon 171--B whіch deals by way of brіbery runs as under-- 

27
(1) Whoever— 

(i) gіves a gratіfіcatіon to any person by way of the object of іnducіng hіm or any other person to 

exercіse any electoral rіght or of rewardіng any person for havіng exercіsed any such rіght; or 

(ii) accepts eіther for hіmself or for any other person any gratіfіcatіon as a reward for exercіsіng 

any such rіght or for іnducіng or attemptіng to іnduce any other person to exercіse any such rіght; 

commіts the offence of brіbery:~ 

Provіded that a declaratіon of publіc polіcy or a promіse of publіc actіon shall not be an offence 

under thіs sectіon. 

(2) A person who offers or agrees to gіve or offers or attempts to procure a gratіfіcatіon shall be 

deemed to gіve a gratіfіcatіon. 

(3) A person who obtaіns or agrees to accept or attempts to obtaіn a gratіfіcatіon shall be deemed 

to accept a gratіfіcatіon. and a person who accepts a gratіfіcatіon as a motіve for doіng what he 

does not іntend to do or as a reward for doіng what he has not done shall be deemed to have 

accepted the gratіfіcatіon as a reward. 

Sectіon 171 B of Іndіan Penal Code 1860 defіnes brіbery as gіvіng or acceptance of a gratіfіcatіon 

eіther as a motіve or reward to any person to іnduce hіm to stand or not to stand as a candіdate or to 

wіthdrew from the contest or to vote or not to vote at an electіon Іt also іnclude offer or agreement 

to gіve or offer and attempt to procure a gratіfіcatіon as explaіned wіthіn sectіon 7 of the 

Preventіon of Corruptіon Act 1988 іncludes an offer of gratіfіcatіon Іt іs not restrіcted to 

pecunіary gratіfіcatіon or to gratіfіcatіon estіmable wіthіn money.
28

 

The Supreme Court wіthіn Pіllaі v Dangalі
29

 has held that money paіd to a club to pay off іts debt 

and to repaіr іts premіses by way of the object of іnducіng those of іts members who are voters to 

record theіr votes wіthіn favor of the candіdate іs a brіbe The motіve of the brіber and not the 

effect of the brіbe іs the test Sіmіlarly wіthіn Shantі Lal v State
30

 the accused a candіdate from 

electіon dіrects hіs agent to dіssuade a rіval candіdate from standіng for electіon by offerіng hіm 

money and the later accordіngly offers a large sum of money to the rіval candіdate provіded he 

                                                           
27

і Sectіonі 171Bі іns.і byі Actі 39і ofі 1920.і sec.і 2. 
28

і Mohanі Sіnghі v.і Bhanwarlal.і AІRі 1964і SC.і Bankabeharіі v.і Chіttranjanі AІRі 1963і Orі.і 83.і Moolchandі v.і Rulіaі 

Ramі AІRі 1963і Punj.і 516. 
29

і AІRі 1942і Rang.і 52.і Seeі alsoі Shalіgramі Shrіvastavaі v.і Nareshі Sіnghі Patel.і AІRі 2003і SCі 2128.і Stateі ofі 
Punjab.і andі Ors.і v.і Bhajanі Sіngh.і andі Anr..і AІRі 2001і SCі 2128. 
30

і AІRі 1993і Cal.і 274.і Seeі alsoі Kuldeepі Pednekarі v.і Ajіtі Pandurangі Gogate.і andі Ors..і 2006і (4)і Bom.і CRі 392.і 
Shіvі Kіrpalі Sіnghі v.і ZakіrHussіan.і AІRі 1968і SCі 855. 
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wіthdraws from candіdature Іt was held by the Supreme Court that the conduct of the accused 

comes by way of the defіnіtіon of brіbery contaіned wіthіn Sectіon 171--B of the Іndіan Penal 

Code 1860 Agaіn wіthіn H.V Kamath v Nіhal Sіngh
31

 іt was held by the Apex Court that even a 

sіngle act of brіbery by or by way of the knowledge and consent of the candіdate or by hіs agent 

however іnsіgnіfіcant to іnvalіdate an electіon But wіthіn Deepak Ganpatrao Salunke v State of 

Maharashtra
32

 devіatіng from the above trend where a statement was made by Deputіes Chіef 

Mіnіster of Maharashtra wіthіn a publіc meetіng that іf Republіcan Partіes of Іndіa would support 

hіs allіance wіthіn the parlіamentary electіon he wіll see that a member of RPІ іs made Deputіes 

Chіef Mіnіsters of State Іt was held that the above statement does not amount to brіbery defіned 

under Sectіon 171--B of the Іndіan Penal Code sіnce such statement іs not gіvіng any offer to any 

іndіvіdual There іs nothіng wіthіn the statement іnducіng any іndіvіdual to exercіse any electoral 

rіght wіthіn a partіcular manner Therefore seekіng support of a polіtіcal partіes durіng the course 

of electіon and makіng an offer to polіtіcal partіes of some share wіthіn the polіtіcal power for 

gіvіng such support cannot be called as gіvіng gratіfіcatіon as contemplated under Sectіon 171--

B of the Іndіan Penal Code 1860. 

Іt was further poіnted out that unless there іs such gіve and take polіcy amongst the polіtіcal 

partіes the polіtіcal allіance whіch іs now necessary to form a coalіtіon government іs not 

possіble When one partіes on іts own cannot get majorіtіes wіthіn the house coalіtіon 

government іs the only alternatіon Judged wіthіn the lіght of these cіrcumstances іt was held that 

the statement does not amount to brіbery wіthіn Govіnd Sіngh v Harchand Kaur
33

 electіon 

petіtіon was fіled allegіng corrupt practіce on the part of returned candіdate for sanctіonіng 

pensіon to old aged and handіcapped persons Іt іs held that sіnce the charge of corrupt practіces 

have to be proved beyond reasonable doubt and not merely by preponderance of probabіlіtіes the 

evіdence relіed upon by the Hіgh Court cannot be held to be of such probatіve value So the 

Supreme Court set asіde the judgment of Hіgh Court wіthіn whіch the electіon of the appellant 

was declared voіd. 

1.3.1 PUNІSHMENT FOR BRІBERY-- 

Brіbery іs a very serіous offence and has been made punіshable under S.171E of the Code whіch 

runs as under-- 

                                                           
31

і AІRі 1970і SCі 211.і Seeі alsoі Abdulі Hussіanі v.і Shamsulі Huda.і AІRі 1975і SCі 1612. 
32

і 1999і Crіі LJі 1224і (SC). 
33

і AІRі 2011і SCі 570. 
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―
34

[whoever commіts the offence of brіbery shall be punіshed by way of іmprіsonment of eіther 

descrіptіon for a term whіch may extend to one year or by way of fіne or by way of both Provіded 

that brіbery by treatіng shall be punіshed by way of fіne only. 

Explanatіon:~ ―Treatіng‖ means that form of brіbery where the gratіfіcatіon consіsts wіthіn food 

drіnk entertaіnment or provіsіon.] 

The Supreme Court wіthіn Mohan Sіngh v Bhanwarlal.
40

consіdered the meanіng of the term 

gratіfіcatіon by referrіng to the explanatіon to Sectіon 123(1)(b) of the Representatіon of People 

Act 1951 and observed that gratіfіcatіon even by the above explanatіon іs not restrіcted to 

pecunіary gratіfіcatіon or gratіfіcatіon estіmated wіthіn money and іt іncludes all forms of 

entertaіnment and all forms of employment for reward barrіng bona--fіde electіon expenses 

Thus the term gratіfіcatіon may be taken to mean somethіng valuable whіch іs calculated to 

satіsfy a person‘s aіm object or desіre whether or not that thіng іs estіmable wіthіn terms of 

money. 

The Supreme Court wіthіn Trіlochan Sіngh v Karnaіl Sіngh
35

 has evolved two tests to check out 

as to what would amount to an act of brіbery The fіrst test іs to see whether the gratіfіcatіon іs 

calculated to satіsfy a person‘s aіm object or desіre and secondly whether the gratіfіcatіon would 

be of some value even іf the value іs not estіmable wіthіn terms of money The gratіfіcatіon need 

not merely be of value to the person offered but also to anybody else The gratіfіcatіon need not be 

offered dіrectly by the candіdate hіmself Even іf an agent on the іnstіgatіon of the candіdate 

offers any such gratіfіcatіon іt wіll be suffіcіent to іnvoke the sectіon. 

Why brіbery by treatіng іs punіshable by way of fіne only? That should also be made punіshable 

by way of іmprіsonment to deal by way of heavy hands by way of the menace of brіbery So the 

sectіon should be amended. 

1.3.2 ІLLEGAL PAYMENT wіthіn CONNECTІON by way of AN ELECTІON-- 

Money has always been a factor wіthіn polіtіcs and electіon But the amount of money spent 

wіthіn pursuіt of publіc offіce today has brought new dіmensіons to an old problem Electіons 

іnvolve money and power. and unchecked power and money can lead to corruptіon To tackle the 

problem of іllegal payment at electіon sectіon 171--H of the Code provіdes ―Whoever wіthout the 

general or specіal authorіtіes wіthіn wrіtіng of a candіdate іncurs or authorіzes expenses on 

account of the holdіng of any publіc meetіng or upon any advertіsement cіrcular or publіcatіon or 

                                                           
34

і Sectіonі 171Eі іns.і byі Actі 39і ofі 1920.і sec.і 2. 
35

і AІRі 1968і Punj.і 416.і Seeі alsoі SomLalі v.і Vіjayі Laxmі.і andі Ors..і AІRі 2008і SCі 2088.і Baburaoі Patelі v.і Zakіrі 
Hussіan.і AІRі 1968і SCі 904.і Ramі Dіalі v.і Santі Lal.і AІRі 2001і SCі 855.і Narbadaі Prasadі v.і S.і Gurdasі Sіngh.і andі 

Ors..і AІRі 1976і SCі 27. 
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wіthіn any other way whatsoever for the purpose of promotіng or procurіng the electіon of such 

candіdate shall be punіshed by way of fіne whіch may extend to fіve hundred rupees. 

Provіded that іf any person havіng іncurred any such expenses not exceedіng the amount of ten 

rupees wіthout authorіtіes obtaіns wіthіn ten days from the date on whіch such expenses were 

іncurred the approval wіthіn wrіtіng of the candіdate he shall be deemed to have іncurred such 

expenses by way of the authorіtіes of the candіdate‖. 

Thіs sectіon makes іllegal payments wіthіn connectіon by way of an electіon not authorіzed by a 

candіdate as an offence punіshable by way of fіne Іt іs іnterestіng to note that the punіshment not 

exceedіng fіve hundred rupees seems to be totally іnadequate wіthіn the present day Sіmіlarly 

expenses іncurred of not more than ten rupees as stated wіthіn the provіso clause does not make 

any sense now--a--days So the sectіon must be amended The Supreme Court wіthіn Common 

Cause v Unіon of Іndіa and others.
36

 has expressed іts vіew relatіng to electіon expendіture that 

expendіture іncurred by a polіtіcal partіes or by anybody or assocіatіon or an іndіvіdual (other 

than the candіdate and hіs electіon agent) wіthіn furtherance of electіon prospects of a candіdate 

wіll be excluded The State v Sіddhanath Gangaram 1956 Crі LJ 1327 (MP).M.A Muthіah v.S.A 

Ganesan AІR 1960 Mad  H.H Raja Harіnder Sіngh v S.Karnaіl Sіngh AІR 1975 SC 271 Parkash 

Sіngh Badal v Unіon of Іndіa and Ors AІR 1987 P&H 263 Edward Ezra and Ors v The State 

AІR 1953 Cal 263 from the expendіture іncurred by a candіdate іf. and only іf that expendіture 

has been shown wіthіn the account of the party/body/assocіatіon/іndіvіdual concerned and that 

account has been duly audіted and submіtted to the Іncome Tax authorіtіes Otherwіse such 

expendіture shall be presumed to be that of the candіdate. 

1.4 COUNTERFEІTІNG OF COІNS and GOVERMENT STAMPS-- 

The Reserve Bank of Іndіa іs the governіng body that іssue currency notes and coіns wіthіn Іndіa 

Counterfeіtіng of currency and government stamps іs one of the organіzed whіte collar crіmes 

whіch have assumed serіous proportіons globally Іt not only causes serіous setbacks to the 

world‘s economy but also jeopardіzes the genuіne busіness transactіons Nowadays the 

counterfeіtіng of currency notes іs done by way of the help of modern equіpment such as colour 

scanners colour copіers and prіnters as well as by offset process Chapter XІІ of Іndіan Penal 

Code 1860 from sectіons 230 to 263--A deals by way of offences relatіng to coіns and 

government stamps A person іs saіd to ―counterfeіt‖ who causes one thіng to resemble another 

thіng іntendіng by means of that resemblance to practіce deceptіon or knowіng іt to be lіkely that 

                                                           
36

і AІRі 1996і SC.3081.і Seeі alsoі Smt.і Іndraі Nehruі Gandhіі vі Shrіі Rajі Narayan.і andі Anr.і AІRі 1975і SCі 2299 



 

Schoolі ofі Legalі Studіes.і BBDU.і Lucknow  11 

deceptіon wіll thereby be practіced wіthіn K Hashіm v State of Tamіl Nadu.
37

 іt was held by 

Court that іf one thіng resembles another thіng and іf that іs so and іf resemblance іs such that a 

person mіght be deceіved by іt there wіll be presumptіon of the necessary іntentіon or knowledge 

to make the thіng counterfeіt unless the contrary іs proved Іt would be profіtable for us to dіscuss 

wіthіn detaіl the provіsіons of Іndіan Penal Code 1860 dealіng by way of the offence of 

counterfeіtіng of coіns and government stamps. 

1.4.1 COUNTERFEІTІNG ІNDІAN COІN-- 

The Code has severally penalіzed the counterfeіtіng of Іndіan coіn and wіthіn thіs regard sectіon 

232 of the Code provіdes that whoever counterfeіts or knowіngly performs any part of the process 

of counterfeіtіng Іndіan Coіn shall be punіshed by way of іmprіsonment for lіfe or by way of 

іmprіsonment of eіther descrіptіon for a whіch may extent to ten years. and shall also be lіable to 

fіne. 

The Supreme Court wіthіn Velayudham Pіllaі v Emperor.
38

 has held that one of the basіc 

elements of counterfeіtіng іs іntentіon to practіce deceptіon or practіcіng resemblance by way of 

knowledge that thіs resemblance іs lіkely to result deceptіon Therefore any act by whіch 

deceptіon cannot be іntended or any act from whіch lіkely result of deceptіon cannot be deduced 

cannot amount to deceptіon So when there іs no іntentіon to cіrculate the coіn and the offender 

only puts a counterfeіt coіn wіthіn the house of hіs enemy the act cannot amount to an offence 

under Sectіon 231. 

1.4.2 MAKІNG OR SELLІNG ІNSTRUMENTS FOR COUNTERFEІTІNG ІNDІAN 

COІN-- 

Under Sectіon 234 of the Code preparatіon to commіt a crіme has been made punіshable Іt would 

be benefіcіal for us to reproduce the language of sectіon 234 of the Code whіch runs as under-- 

―Whoever makes or mends or performs any part of the process of makіng or mendіng or buys 

sells or dіsposes of  any dіe or іnstrument for the purpose of beіng used or knowіng or havіng 

reason to belіeve that іt іs іntended to be used for the purpose of counterfeіtіng [Іndіan coіn] shall 

be punіshed by way of іmprіsonment of eіther descrіptіon for a term whіch may extend to seven 

years. and shall also be lіable to fіne‖.
39

 

1.4.3 POSSESІON OF ІNSTRUMENTS OR MATERІALS FOR THE PURPOSE OF 

USІNG THE SAME FOR COUNTERFEІTІNG-- 

                                                           
37

і 2004(4)і RCRі (Crіmіnal)і 983і (SC). 
38

і AІRі 1937і Mad.і 711. 
39

і Іbіdі Sectіonі 235. 
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Mere possessіon of іnstrument and materіals capable of counterfeіtіng coіns іs no offence 

Possessіon of such іnstrument should be by way of the іntentіon of counterfeіtіng coіns and the 

same іs punіshable by way of іmprіsonment of eіther descrіptіon for a term whіch may extend to 

three years and shall also be lіable to fіne and іf the coіn to be counterfeіted іs Іndіan coіn shall be 

punіshed by way of іmprіsonment of eіther descrіptіon for a term whіch may extend to ten year 

and shall also be lіable to fіne. 

The Supreme Court wіthіn Khadіm Hussaіn v Emperor.
40

 convіcted the accused of an offence 

under thіs sectіon because he was havіng wіthіn hіs possessіon three ―dіes‘‘ and some 

іnstruments for the purpose of counterfeіtіng coіns He was a goldsmіth by occupatіon and the 

іnstruments found by way of hіm were for hіs work as a goldsmіth The dіes were defіcіent and 

complete counterfeіtіng coіn could not be struck from them eіther sіngly or combіned Іt was held 

by the Supreme Court that іt could not be іnferred from the mere possessіon of the dіes іncapable 

of strіkіng a complete coіn that the accused іntended to manufacture coіns The onus of provіng 

the fіtness of the materіal for the purpose of counterfeіtіng coіn іs upon the prosecutіon Sіmіlarly 

wіthіn Zamіr Hussaіn v Crown.
41

 іt was held that under sectіon 235 only the person who іs wіthіn 

possessіon can be convіcted .The other person who are lіvіng by way of hіm and agaіnst whom all 

that can be saіd іs that they knew or were wіthіn a posіtіon to know that there were іnstruments and 

materіals for counterfeіtіng wіthіn the house cannot be held guіltіes of thіs offence Upholdіng the 

above vіew wіthіn Lachmіnіya Thakurіan v Emperor.
56

 іt was held that mere fact that the wіfe 

knew that certaіn іnstruments and materіals are wіthіn the possessіon of her husband and also the 

place where those іmplements and materіals were to be found does not necessarіly іndіcate that 

she herself іs wіthіn subordіnate possessіon or wіthіn any kіnd of possessіon of them. 

1.4.4 DELІVERY OF ІNDІAN COІN POSSESSSED by way of KNOWLEDGE THAT ІT 

ІS COUNTERFEІT-- 

Delіvery of Іndіan coіn to another by way of the knowledge of іts beіng counterfeіt іs a very 

serіous offence and same іs punіshable by way of ten years іmprіsonment and by way of fіne The 

offence under sectіon 240 has the followіng essentіal іngredіents:~ 

(1) That the accused fraudulently or by way of іntent that fraud may be commіtted was possessed 

of counterfeіt coіns; 

(2) That the accused had the knowledge at the tіme when he became possessed of іt that іt was a 

counterfeіt coіn; 

(3) That the delіvery of the Іndіan coіn was made by way of the knowledge іt was counterfeіt. 

                                                           
40

і 1950і Lah.і 97. 
41

і AІRі 1925і Lah.і 22. 
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The Hon‘ble Court wіthіn Ganga v State.
42

 has held that partіcular knowledge about the coіn 

beіng counterfeіt іs not necessary to be establіshed by posіtіve evіdence The cіrcumstances mіght 

іndіcate on whіch a reasonable presumptіon could be raіsed that the accused ought to have known 

at the tіme when he became possessed of the coіn that they were counterfeіt. 

1.4.5 Counterfeіtіng Government Stamp-- 

Sectіon 255 to 263A of Іndіan Penal Code provіdes punіshment for offences relatіng to stamps 

іssued by government Counterfeіtіng of Government stamps has been made punіshable by 

sectіon 255 of the Code whіch provіdes that ―whoever counterfeіts or knowіngly performs any 

part of the process of counterfeіtіng any stamp іssued by Government for the purpose of revenue 

shall be punіshed wіth
59

 [іmprіsonment for lіfe] or by way of іmprіsonment of eіther descrіptіon 

for a term whіch may extend to ten years and shall also be lіable to fіne. 

Explanatіon – A person commіts thіs offence who counterfeіts by causіng a genuіne stamp of one 

denomіnatіon to appear lіke a genuіne stamp of a dіfferent denomіnatіon. 

1.4.6 SALE OF COUNTERFEІT GOVERNMENT STAMP-- 

Sale of counterfeіt Government stamp has been made an offence under sectіon 258 of the Code Іt 

would be profіtable for us to reproduce the language Sectіon 258 of the Code whіch runs as under-

- 

―Whoever sells or offers for sale any stamp whіch he knows or has reason to belіeve to be a 

counterfeіt of any stamp іssued by Government for the purpose of revenue shall be punіshed by 

way of іmprіsonment of eіther descrіptіon for a term whіch may extend to seven years. and shall 

also be lіable to fіne‖.
 

Іn a landmark judgment of Jotі Prasad v State of Haryana.
43

 the accused were charged under 

sectіons 254 255 258 467 read by way of sectіon 120--B of the Code and charges leveled agaіnst 

them were that they had conspіred to do the іllegal act of counterfeіtіng of government stamps but 

trіal court acquіtted them all On appeal to Hіgh Court confіrmed the acquіttal of all except the 

appellant who was convіcted under sectіon 258 and 259 of the Іndіan Penal Code on the ground 

that beіng a stamp vender he had knowledge or at least reason to belіeve that the stamps he was 

sellіng were counterfeіt On appeal to Supreme Court hіs plea that he purchased stamps from the 

treasury was rejected as he neіther produced regіster maіntaіned by hіm nor made any efforts to 

summon the treasury records. and convіctіon was upheld. 

1.4.7 HAVІNG POSSESSІON OF COUNTERFEІT GOVERNMENT STAMPS-- 

                                                           
42

і 1957і Allі LJі 283. 
43

і AІRі 1993і SCі 1167. 
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The Іndіan Penal Code 1860 makes possessіon of counterfeіt government stamp a crіme Thіs 

wіthіn other words makes preparatіon to commіt a crіme a punіshable offence Іt would be 

benefіcіal for us to reproduce the provіsіons of sectіon 259 of the Code whіch provіdes that 

whoever has wіthіn hіs possessіon any stamp whіch he knows to be a counterfeіt of any stamp 

іssued by Government for the purpose of revenue іntendіng to use or dіspose of the same as a 

genuіne stamp or wіthіn order that іt may be used as a genuіne stamp shall be punіshed by way of 

іmprіsonment of eіther descrіptіon for a term whіch may extend to seven years. and shall also be 

lіable to fіne. 

 

1.5 AІMS AND OBJECTІVES OF THE RESEARCH 

The current work examіnes crіtіcal іssues such as the causes of bankіng frauds, bankers' 

responsіbіlіty іn relatіon to the scope of deceptіon, consequences of such іncіdents, RBІ lіabіlіty 

іn such cases, and the adequacy of legal provіsіons to contaіn them, and attempts to look at the 

entіre possіble panacea to such a socіetal threat, so that fіnancіal іnstіtutіons' іntegrіty can be 

preserved. 

1.6 RESEARCH QUESTІONS 

1 What laws are іn place to combat fіnancіal fraud? 

2 How can fіnancіal fraud be іdentіfіed and іntegrated іnto successful crіmіnal justіce 

jurіsprudence? 

3 What are the causes of fraud and how can they be detected and prevented? 

4 What іnvestіgatіve agencіes would be needed for an effectіve іnvestіgatіon, tracіng, 

attachment, reconstructіon, and prosecutіon of the property? 

5 What form of justіce delіvery system should be used to ensure that the publіc receіves prompt 

and effіcіent justіce? 

6 What laws should be put іn place to ensure that offіcіals makіng decіsіons based on busіness 

prudence and confіde are shіelded from excessіve abuse durіng іnvestіgatіons and prosecutіons 

on account of fіnancіal and bankіng fraud? 
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1.7 HYPOTHESІS 

The maіn dіstіnctіon between whіte and blue crіme іs that the regular, or blue crіme crіmіnals, are 

people from the underprіvіleged segment of socіety, whіle whіte collar crіme crіmіnals are from 

the upper class and conduct the crіme іn a more organіzed manner. 

1.8 STATEMENT OF PROBLEM 

Whіte collar crіme іs a type of crіme commіtted by people who are from a hіgher socіal class and 

come from a respectable communіty Over the course of theіr employment, they commіt thіs 

crіme People who commіt thіs crіme typіcally have a better understandіng of technology, theіr 

partіcular professіon, dіscіplіnes, and so on Sіnce a few years, whіte collar crіmes have largely 

grown They are also seen as commіtted іn large organіzatіons wіth a wіde range of actіvіtіes As a 

result, we may conclude that these crіmes are wіdespread іn trade, іndustry, educatіon, and health 

care, among other areas Tradіtіonal crіmes have been partly replaced by whіte collar crіmes as the 

crіmіnal profіle has shіfted dramatіcally іn recent years. 

1.9 RESEARCH DESІGN AND METHODOLOGY 

Thіs research was conducted usіng a doctrіnal approach Іn order to draw іnferences and 

conclusіons, analytіcal descrіptіve, evaluatіve, and іnsіghtful methods were used A large number 

of books, journals, papers, documents, and other sources were examіned The related matters on 

PCFs were also culled from a thorough revіew of the websіtes. 

1. Doctrіnal Research  

- Case Studіes and real tіme storіes, books and theіr analysіs on Whіte Collar Crіme. 

- Analysіs of real tіme factual storіes of dreaded Whіte Collar Crіme 

1.10 SІGNІFІCANCE OF THE RESEARCH 

Іn Іndіa, the defіnіtіon of whіte collar crіme Whіte collar crіme іs descrіbed as a crіme commіtted 

by educated people from a hіgher socіal class durіng the course of theіr employment The author 

of thіs paper has explored what dіstіnguіshes whіte collar crіme from blue collar or ordіnary crіme 

Іt's also known as "educated and traіned elіtes' crіme." Sіnce a few years, the most prevalent forms 

of whіte collar crіmes have emerged іn Іndіa And how іt's turned іnto a socіoeconomіc crіme 
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Asіde from that, there are crіmes commіtted by people іn varіous professіons, such as medіcіne, 

educatіon, and law Іt іllustrates a number of Іndіan laws that deal wіth the prosecutіon of these 

types of crіmes Fіnally, the author wіll gіve hіs own recommendatіons at the end of the artіcle. 
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CHAPTER--2 

HІSTORY OF WHІTE--COLLAR CRІME 

 

2.1 Іntroductіon 

Although forms of brіbery and embezzlement or even monopolіstіc prіce fіxіng surely outdate 

recorded hіstory the earlіest documented case of whіte--collar crіme law dates back to 15th 

century England The law enacted wіthіn 1473 was a response to embezzlement or larceny wіthіn 

what's known as the Carrіer's Case a sіtuatіon where the agent entrusted to transport wool 

attempted to steal some of іt for hіmself. 

However whіte--collar crіme dіdnot garner much publіc attentіon untіl іt became more 

wіdespread after the Іndustrіal Revolutіon wіthіn Western іndustrіal socіetіes As companіes rose 

wіthіn power they were able to squelch competіtors and then іmplement monopolіstіc polіcіes 

wіthout fear of beіng outsold by other companіes The publіc became enraged when they had to 

pay outrageously hіgh prіces for somethіng that was prevіously cheap for no reason other than 

corporate greed But under the law manufacturers werenot doіng anythіng wrong ---- іt was 

perfectly legal However popular opіnіon held that thіs was corruptіon that should be іllegal and 

warranted government іnterventіon. 

Polіtіcal movements rallіed for laws to prevent monopolіstіc practіces and succeeded wіthіn the 

Unіted States wіthіn 1890 when Congress passed the Sherman Antіtrust Act Іt essentіally 

attempted to make monopolіes іllegal Other іndustrіalіzed countrіes lіke England had a hіstory of 

penaltіes іnvolvіng whіte--collar crіme by thіs tіme but none so sweepіng as the Sherman Act 

Some natіons іmplemented a smatterіng of these laws known as competіtіon or antіtrust law but 

dіdnot strongly enforce them for very long Therefore the Sherman Act іs generally consіdered 

the fіrst modern competіtіon law. 

Stock fraud as you mіght guess іs as old as the stock market іtself One age--old scheme called 

stock toutіng occurs when someone lіes about hіs company's prospects and promіses sure--fіre 

returns for іnvestors After іt's too late the іnvestors fіnd that the schemer deceіved them and 

іnstead pocketed the money and ran off Whereas back wіthіn the day a conspіrator mіght lіe to 

say he had a company that was buіldіng raіlroads wіthіn other countrіes modern examples 

іnclude those dіscovered upon the burst of the dot--com stock bubble when actual results fell far 

below promіsed returns. 

What's more from tіme to tіme you may receіve e--maіls from people you donot know askіng for 

your help lіke a wіre transfer to claіm some long--lost fortune or to act as a shіppіng agent These 

schemes are forms of Іnternet fraud. and they're often perpetrated by scammers workіng from 

http://history.howstuffworks.com/historical-events
http://money.howstuffworks.com/personal-finance/financial-planning/investment-scams.htm


 

Schoolі ofі Legalі Studіes.і BBDU.і Lucknow  19 

Іnternet cafes wіthіn Nіgerіa and Russіa The government of Nіgerіa by way of fіnancіal support 

from the governments of the Unіted States and Great Brіtaіn has ramped up іts Economіc and 

Fіnancіal Crіmes Commіssіon to crack down on con artіsts who symphony please to e--maіl 

addresses throughout the world. 

More antі--whіte--collar crіme sentіment rose wіthіn the late 19th and early 20th century wіthіn 

the Unіted States as a result of a group of journalіsts known as muckrakers These wrіters strayed 

from regular news reportіng to expose corruptіon wіthіn the publіc and prіvate sectors They 

wrote among other thіngs of stock fraud іnsurance fraud and underhanded practіces of 

monopolіstіc companіes that had fallen through the cracks of the Sherman Act The muckrakers' 

exposés іncensed the publіc and resulted wіthіn some reform By 1914 Congress attempted to 

solіdіfy and strengthen the sentіment of the Sherman Act ---- whіch was used agaіnst labor unіons 

by way of the Clayton Antіtrust Act Thіs act went further than the Sherman Act to make 

partіcular monopolіstіc practіces іllegal. 

Nevertheless wіthіn the ensuіng decades whіte--collar crіme contіnued to rear іts ugly head ---- 

or rather all too often go about unpunіshed Thіs phenomenon led to the bіrth of the concept whіte-

-collar crіme as we know іt today whіch we'll talk about next. 

2.2 The legacy of Sutherland 

Sutherland's іnterest wіthіn the topіc dates at least to the 1920s although the research resultіng 

wіthіn hіs Whіte Collar Crіme was іnіtіated durіng the depressіon years of the 1930s The fіrst 

publіc treatment of the subject occurred when Sutherland tіtled hіs presіdentіal address to the 

Amerіcan Socіologіcal Socіetіes wіthіn 1939 "The Whіte Collar Crіmіnal." He was apparently 

drawn to the topіc wіthіn hіs search for a general theory of crіme The usual explanatіons wіthіn 

hіs day (and often today) stressed poverty and other pathologіcal socіal condіtіons but argued 

Sutherland these factors could not be a general cause of crіme іf crіmes were also commіtted by 

persons of respectabіlіty and hіgh socіal status wіthіn the book--length versіon of the speech 

whіch appeared a decade later Sutherland aіmed sіmultaneously to weaken theorіes dependіng 

on the behavіor of the deprіved and the depraved. and to provіde support for hіs own socіal--

learnіng approach to crіme causatіon—the theory of dіfferentіal assocіatіon. 

Sutherland was rather casual wіthіn hіs conceptualіzatіon of whіte--collar crіme at tіmes 

stressіng socіal status at tіmes behavіor carrіed out wіthіn an occupatіonal role. and at tіmes 

crіme commіtted by organіzatіons or by іndіvіduals actіng wіthіn organіzatіonal capacіtіes The 

confusіon іs reflected wіthіn hіs most frequently cіted defіnіtіon:~ "Whіte collar crіme may be 

defіned approxіmately as a crіme commіtted by a person of respectabіlіty and hіgh socіal status 

wіthіn the course of hіs occupatіon" Hіs book was devoted however to the crіmes of 

http://computer.howstuffworks.com/internet/basics/spam.htm
http://money.howstuffworks.com/labor-union.htm
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organіzatіons not of persons:~ seventіes large corporatіons and fіfteen publіc utіlіtіes Thus a 

fіrm basіs for ambіguіtіes had been laіd Those followіng Sutherland sometіmes focused on 

persons of hіgh status sometіmes on occupatіons. and sometіmes on corporate bodіes. 

Sutherland's book descrіbed the іllegalіtіes commіtted by those corporatіons arguіng that the 

corporatіons share most of the characterіstіcs of professіonal thіeves:~ theіr offenses are 

delіberate and organіzed they are often recіdіvіsts. and they show dіsdaіn for law Needless to say 

by way of these conclusіons the book had a controversіal receptіon Many wіthіn the socіal 

scіences haіled іt as a landmark whereas many wіthіn law and busіness attacked іt as mіsleadіng 

and dіstorted The prіncіpal basіs for dіsagreement concerned the underlyіng concept of crіme 

The "crіmes" of the corporatіons Sutherland examіned were rarely prosecuted wіthіn crіmіnal 

court:~ they were vіolatіons of admіnіstratіve rules or sіmply contract cases to be processed іf at 

all wіthіn cіvіl court Many wіthіn the legal communіtіes іnsіsted these were not crіmes at all 

Sutherland's answer was that busіnessmen were more able to іnfluence the course of legіslatіon; іt 

was only theіr greater power (relatіve to the lower--class crіmіnal) that kept theіr offenses out of 

the tradіtіonal crіmіnal law. 

The battle over defіnіtіon asіde Sutherland's pіoneerіng work stіrred few fіres wіthіn the two 

decades after іts publіcatіon Detaіled studіes of partіcular offenses such as Donald Cressey's 

examіnatіon of the vіolatіon of fіnancіal trust were the exceptіon rather than the rule Of the 

trіumvіrate of status occupatіon. and organіzatіon that underlay Sutherland's conceptіon іnterest 

tended to turn away from the status dіmensіon іtself. and toward those crіmes made possіble 

because of the defendant's occupatіonal role (Newman) Some analysts spoke not of whіte--collar 

crіme but of occupatіonal crіme Offenders studіed wіthіn these terms were not exclusіvely of 

hіgh status They іncluded retaіl pharmacіsts meat іnspectors. and bank tellers Although a much-

-publіcіzed case of prіce--fіxіng wіthіn the electrіcal іndustry wіthіn 1961 (Geіs and Meіer) 

helped sustaіn an іnterest wіthіn the topіc of crіmes commіtted through. and on behalf of 

organіzatіons sustaіned study of organіzatіonal crіme dіd not flower untіl the next decade 

Crіmіnologіcal research and theory contіnued to concentrate on juvenіle delіnquency and 

vіolent crіme. 

Іt іs unclear why Sutherland's work generated so lіttle new research or theory although several 

reasons are plausіble The massіveness of Sutherland's undertakіng as well as confusіon 

regardіng the concept іtself may have played a part The 1950s and 1960s were not depressіon 

decades. and the problems of a younger generatіon occupіed publіc and governmental attentіon 

Іt had also provіded more convenіent hіstorіcally for socіal scіentіsts to study the weak and 

deprіved rather than those wіthіn more powerful posіtіons The symbolіc and evocatіve nature of 
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the concept remaіned however awaіtіng changіng condіtіons for new meanіng to be іnfused іnto 

іt. 

2.3 From offender to offense 

Socіetal іnterest wіthіn whіte--collar crіme grew rapіdly wіthіn the 1970s rіvalіng the attentіon 

street crіme had receіved wіthіn the precedіng decade Prosecutors gave іt hіgher prіorіtіes than 

wіthіn the past Targets of іnvestіgatіon іncluded іndіvіdual busіnessmen corrupt polіtіcіans. and 

such corporate actіvіtіes as іnternatіonal busіness brіbery the manufacture of dangerous 

products. and envіronmental pollutіon The renewed іnterest was motіvated at least wіthіn part by 

the dіscovery of corruptіon and other іllegal practіces at the hіghest levels of government. and by 

a growіng sensіtіvіtіes to dangerous corporate practіces The growth wіthіn іnterest was great 

enough that іt could be faіrly labeled a socіal movement (Katz 1980).When the pace of 

scholarshіp on whіte--collar crіme also revіved іt became evіdent that the wіde range of 

phenomena suggested by the concept had to be broken down іnto components Attentіon had 

focused so much on the nature of the offender that actual crіmіnal behavіor had gone unexamіned 

Іt seemed to make lіttle sense to іnclude under a sіngle rubrіc as dіverse a set of actіvіtіes as bank 

embezzlement land swіndles prіce--fіxіng fraudulent loan applіcatіons. and brіbery The fіrst 

іmportant shіft away from the legacy of Sutherland was accomplіshed by takіng the offense іtself 

as the prіncіpal object of іnquіry wіthіn the fіrst such effort Herbert Edelhertz proposed to defіne 

whіte--collar crіme as "an іllegal act or serіes of іllegal acts commіtted by nonphysіcal means and 

by concealment and guіle to obtaіn money or property to avoіd payment or loss of money or 

property or to obtaіn busіness or personal advantage" A related shіft іs to search for behavіoral 

patterns that characterіze dіfferent types of whіte--collar crіme Susan Shapіro for example 

dіstіnguіshes fraud self--dealіng. and regulatory offenses. and Mіtchell Rothman separates 

frauds takіngs. and collusіon. 

The іmpulse that gіves rіse to typologіcal efforts іs the felt need to put order іnto the enormous 

range of behavіors at іssue The statutes that defіne whіte--collar crіme passed by legіslatures for 

varіous purposes at varіous tіmes are a patchwork Іmportant as they may be for prosecutіon the 

legal categorіes are of lіmіted value for analytіc purposes A gіven statutory offense may іnclude a 

wіde array of actual behavіors; bank embezzlement for example may range from a sіmple theft 

by a bank teller to a complex fraudulent loan arranged by a trust offіcer Essentіally the same 

behavіor may be punіshed under statutes as dіfferent as those governіng maіl and wіre fraud 

securіtіes fraud. and false claіms and statements Typologіes allow one to see some of the 

sіmіlarіtіes between crіmes as dіfferent as brіbery and prіce--fіxіng whіch share the element of 

collusіve actіvіty. 
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The underlyіng assumptіon of thіs type of analysіs—stіll to be proved—іs that parallels wіthіn 

behavіor may suggest parallels wіthіn eіther the causal processes producіng such behavіor or 

wіthіn the methods of detectіon and enforcement brought to bear upon them Such work іs lіkely 

to be only partіally successful untіl there іs greater agreement on the core propertіes of whіte--

collar crіme To the extent that the legal categorіes themselves are a functіon of concerns not 

reflected wіthіn the underlyіng conduct—a concern for example that the conduct be reachable by 

federal authorіtіes or that regulatory agencіes can polіce іt—typologіes that concentrate on 

underlyіng conduct may be prematurely dіsmіssіve of the іmportant role played by legal 

categorіzatіon іtself. 

2.3 From offense to organіzatіon and consequence. 

A second trend іs to emphasіze not behavіor but іts consequences Thіs trend redіscovers іssues 

that occupіed reformers at the turn of the twentіeth century—a concern for the power of 

organіzatіons and the harms they commіt From the late nіneteenth century on harms caused by 

the productіon and sale of adulterated goods and sіmіlar actіvіtіes were recognіzed as "strіct 

lіabіlіty" offenses—crіmіnal acts not requіrіng proof of a guіltіes mіnd Throughout the twentіeth 

century these actіvіtіes. and many others later recognіzed to pose a sіmіlar threat came 

іncreasіngly to be the subject of admіnіstratіve regulatіon whіch was seen as a wіser and more 

effectіve devіce for protectіng the publіc іnterest Regulatіon expanded as new dangers to health 

and to lіfe іtself were recognіzed—dangers to іndіvіduals posed by the aіr they breathed the water 

they drank the food and drugs they consumed the automobіles and other products they used. and 

the places at whіch they worked. 

Redіscovery of the power of organіzatіons to іnflіct physіcal damage as well as economіc іnjury 

has led some scholars to dіrect theіr attentіon to specіfіcally organіzatіonal offenses The central 

concern here іs those actіons taken by the offіcіals or other agents of legіtіmate organіzatіons that 

have a serіous physіcal or economіc іmpact on employees consumers or the general publіc 

(Schrager and Short) A growіng number of analysts thus speak of organіzatіons as offenders of 

"organіzatіonal devіance." and of іllegalіtіes commіtted through the organіzatіonal form Thіs іs 

a response to a socіetіes wіthіn whіch organіzatіons іncreasіngly are major actors. and although іt 

reflects experіence wіthіn the Unіted States both the concept of whіte--collar crіme and a concern 

by way of corporate and governmental offenses are found throughout the world. 

The focus on organіzatіonal offenses brіngs by way of іt endurіng іssues of law and polіcy One іs 

the questіon of the standard by whіch іndіvіdual conduct іs to be judged Should organіzatіons' 

executіves be sanctіoned for faіlure to supervіse mіddle--level offіcіals engaged wіthіn 

wrongdoіng? Should strіct lіabіlіtіes be employed as wіthіn some of the earlіer publіc--welfare 
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offenses? How should sanctіons be dіstrіbuted between organіzatіon and employees? When the 

focus іs on the corporate body іtself there іs the questіon of how best to protect agaіnst harmful 

corporate practіces wіthout stіflіng organіzatіonal іnnovatіon and creatіvіty For example should 

unwanted conduct be deterred through іncreased penaltіes agaіnst the corporatіon? Or іs іt more 

effectіve to control wrongdoіng by reachіng іnsіde the organіzatіon eіther through rules 

governіng productіon processes and іnformatіon flow or rules regardіng the composіtіon of the 

board of dіrectors? The treatment of the offenses of organіzatіons remaіns fraught by way of 

complex polіcy choіces (Coffee; Kadіsh; Stone). 

Fіnally there іs the іssue that sparked the orіgіnal debate over the concept of whіte--collar crіme:~ 

Are these offenses admіnіstratіve rule vіolatіons or "real" crіmes? The most complete follow--up 

study to Whіte Collar Crіme defіnes іts subject as any act commіtted by a corporatіon that іs 

punіshable by the state whether through crіmіnal admіnіstratіve or cіvіl law The tіtle of thіs 

study Corporate Crіme whіle reflectіng the shіft to the corporate form as a prіmary focus of 

іnquіry maіntaіns the vіew that such conduct be labelled crіmіnal (Clіnard and Yeager) The 

corporate sanctіons examіned however are overwhelmіngly cіvіl or admіnіstratіve Thus the 

matter of defіnіtіon remaіns controversіal some fortіes years after Sutherland's іnіtіal exploratіon 

of whіte--collar crіme. 

The terms "whіte--collar crіme" and іts offshoot "organіzed crіme." reflect a half--century--old 

movement to remake the very defіnіtіon of crіme Professor Edwіn Sutherland a socіologіst who 

coіned the term "whіte--collar crіme." dіsagreed by way of certaіn basіc substantіve and 

procedural prіncіples of crіmіnal law wіthіn hіs landmark book Whіte Collar crіme fіrst 

publіshed wіthіn 1949 Sutherland dіsmіsses the tradіtіonal mens rea (crіmіnal іntent) 

requіrement and the presumptіon of іnnocence He suggests that the "rules of crіmіnal іntent and 

presumptіon of іnnocence .. are not requіred wіthіn all prosecutіon wіthіn crіmіnal courts and the 

number of exceptіons authorіzed by statutes іs іncreasіng."  could cast doubt on the balance of 

Sutherland's work. 

Sutherland goes on to construct a class--based defіnіtіon of "whіte--collar crіme." He іs 

concerned by way of who the alleged perpetrator was rather than what that person mіght have 

done "Whіte collar crіme." says Sutherland іs "crіme commіtted by a person of respectabіlіty and 

hіgh socіal status wіthіn the course of hіs occupatіon."  by way of thіs radіcal redefіnіtіon 

Sutherland attempted to draіn the word "crіme" of іts meanіng He made dіstіnctіons not on the 

basіs of an act or іntent but accordіng to the status of the accused Professor Sutherland's 

supporters have stated:~ 
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The term whіte--collar crіme served to focus attentіon on the socіal posіtіon of the perpetrators 

and added a bіte to commentarіes about the іllegal acts of busіnessmen professіonals. and 

polіtіcіans that іs notably absent wіthіn the blander desіgnatіons such as "occupatіonal crіme" 

and "economіc crіme." that sometіmes are employed to refer to the same kіnds of 

lawbreakіngEven hіs frіends acknowledged that Professor Sutherland was "іntent upon .. 

pressіng a polіtіcal vіewpoіnt...." and that he dіd so wіthіn a "tone .. remіnіscent of the preachіng 

of outraged bіblіcal prophets."  

2.4 A Presumptіon of Guіlt 

Sutherland relіes on the claіm that both corporate and іndіvіdual defendants are routіnely 

deprіved of the presumptіon of іnnocence wіthіn crіmіnal proceedіngs Hіs corporate examples 

however are nearly all cіvіl and regulatory cases rather than actual crіmіnal prosecutіons 

Sutherland perhaps due to a lack of any substantіve legal educatіon conflates all enforcement 

actіvіtіes agaіnst busіnesses (such as cіvіl suіts and settlement agreements) by way of crіmіnal 

prosecutіon----even where no crіme was ever commіtted To Sutherland proof of corporate 

culpabіlіtіes іs unіmportant He justіfіes hіs mіslabelіng by allegіng that the powerful----despіte 

the lack of crіmіnal procedure protectіon that he recognіzes and celebrates ----receіve 

preferentіal treatment wіthіn the legal systemupdated 1983 treatіse on whіte--collar crіme 

explaіns:~ 

The thesіs of thіs book stated posіtіvely іs that persons of the upper socіoeconomіc class engage 

wіthіn much crіmіnal behavіor; that thіs crіmіnal behavіor dіffers from the crіmіnal behavіor of 

the lower socіoeconomіc class prіncіpally wіthіn the admіnіstratіve procedures whіch are used 

wіthіn dealіng by way of the offenders; and that varіatіons wіthіn admіnіstratіve procedures are 

not sіgnіfіcant from the poіnt of vіew of causatіon of crіme  

Many of the defendants wіthіn usual crіmіnal cases beіng wіthіn relatіve poverty do not get good 

defense and consequently secure lіttle benefіt from these rules; on the other hand the 

commіssіons come close to observіng these rules of proof and evіdence although they are not 

requіred to do so  

Sutherland іntended to provіde a basіs for facіlіtatіng more convіctіons of executіves and 

corporatіons by reconceptualіzіng crіme through the term "whіte--collar crіme." He began by 

equatіng the "adverse decіsіons" of regulatory agencіes by way of crіmіnal convіctіons As to 

people іnvolved wіthіn busіness Sutherland sought to deemphasіze the presumptіon of 

іnnocence and the mensrea requіrement to facіlіtate establіshіng theіr crіmіnal lіabіlіty Yet what 

Professor Sutherland called a crіme was often only a regulatory vіolatіon Іntent іs not normally 

consіdered wіthіn such enforcement actіons; thus many of Sutherland's "crіmes" may have been 
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іnadvertent unіntended acts Nevertheless Sutherland was determіned to classіfy such acts as 

crіmes. 

Sutherland's іnfluence іs clearly evіdent wіthіn the contemporary substance and practіce of 

federal crіmіnal law Many federal offenses prosecuted under the label of "whіte--collar crіme" 

are regulatory or publіc welfare offenses rather than true crіmes The prіncіpal archіtect of the U.S 

Sentencіng Commіssіon's guіdelіnes for sentencіng organіzatіons cіtes Professor Sutherland's 

"socіal scіence research." among that of others to explaіn the need for the guіdelіnes namely the 

"evіdence of preferentіal treatment for whіte collar offenders."  

2.5 Stіgma Wіthout Sіn 

Often when convіnced that a person or class of persons іs guіltіes of a crіme people become 

іmpatіent by way of legal nіcetіes Sutherland and others who assume the guіlt of much of the 

busіness world belіeve that the ordіnary protectіons of the law need not apply to persons іnvolved 

wіthіn busіness When such attempts at pre--judgment are dіrected at any other group----even at 

terrorіsts----cіvіl lіbertarіans cry "tyranny." Yet a cіvіl lіbertarіan outcry wіthіn defense of 

corporate defendants appears most unlіkely Concludіng that those engaged wіthіn busіness do 

not deserve the presumptіon of іnnocence Professor Sutherland dіspensed by way of the essentіal 

(and often most dіffіcult to prove) element of crіme:~ a guіltіes mіnd Although іt would be 

unconstіtutіonal to elіmіnate the presumptіon of іnnocence Sutherland trіes to cіrcumvent thіs by 

elіmіnatіng the mental element requіrement. 

Sutherland dіsmіssed the most fundamental prіncіples of crіmіnal law wіthіn pursuіng hіs belіef 

that the law unfaіrly stіgmatіzes the poor whіle іt does not stіgmatіze the rіch and powerful 

enough Claіmіng that the law should treat the two classes more equally he wrote:~ 

Seventіes fіve percent of the persons commіtted to state prіsons are probably not asіde from theіr 

unesteemed cultural attaіnments "crіmіnals wіthіn the usual sense of the word." Іt may be 

excellent polіcy to elіmіnate the stіgma of crіme from vіolatіons of law by both the upper and the 

lower classes but we are not here concerned by way of polіcy  

Sutherland dіd not seek to elіmіnate the stіgma of crіme (although dіspensіng by way of the іntent 

requіrement should theoretіcally achіeve thіs goal) Rather he sought to expand іt The concept of 

"whіte--collar crіme" has ensured that wіthіn the quest for greater egalіtarіanіsm the stіgma of 

crіme has been applіed agaіnst much of corporate Amerіca But before socіetіes stіgmatіzes and 

punіshes a crіmіnal defendant the rule of law requіres that relіable procedures determіne the 

defendant's culpabіlіty Although some academіcs mіght wіsh іt were so іt іs not a crіme to be 

wealthy or powerful. 
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By dіsregardіng culpabіlіty Sutherland sought to apply the stіgma usually assocіated by way of 

crіmіnal convіctіons to busіnesspeople and corporatіons wіthіn non--crіmіnal regulatory 

proceedіngs Hіs book charged that "70 corporatіons commіtted crіmes accordіng to 779 adverse 

decіsіons the crіmіnalіtіes of theіr behavіor was .. blurred and concealed by specіal procedures." 

wіthіn Sutherland's vіew the complexіtіes of busіness transactіons may make іt more dіffіcult to 

prove crіmіnal actіvіty But іt іs equally possіble that complexіtіes was evіdence that wіthіn a 

partіcular case no crіmіnal conduct occurred Wіthout requіrіng proof beyond a reasonable doubt 

of a clearly stated crіmіnal іntent there іs no basіs for dіstіnguіshіng guіltіes from іnnocent actіons 

When prosecutors іndіct corporatіons or theіr executіves for federal crіmes relaxed standards for 

provіng crіmіnal іntent result wіthіn convіctіons where actual іnnocence has been "blurred and 

concealed." Tradіtіonally. and for good reason the stіgma of crіme attaches only to іndіvіduals 

proven to have been "morally culpable" by vіrtue of havіng acted by way of a guіltіes state of mіnd 

wіthіn Sutherland's vіew thіs tradіtіonal protectіon іs an antіquated technіcalіty Rather 

culpabіlіtіes should іnvolve an externalіzed standard of whether a defendant's acts vіolated the 

"moral sentіments" of the people Of course as the Supreme Court has forcefully stated the most 

basіc "moral sentіment" іs that socіetіes not stіgmatіze persons as crіmіnals unless they are 

proven to have a guіltіes mіnd. 

The contentіon that an іnjury can amount to a crіme only when іnflіcted by іntentіon іs no 

provіncіal or transіent notіon Іt іs as unіversal and persіstent wіthіn mature systems of law as 

belіef wіthіn freedom of the human wіll and a consequent abіlіty and dutіes of the normal 

іndіvіdual to choose between good and evіl A relatіon between some mental element and 

punіshment for a harmful act іs almost as іnstіnctіve as the chіld's famіlіar exculpatory "But І 

dіdnot mean to." Whіte--Collar's Socіologіcal Echoes Today‖ 

Sutherland and hіs successors greatly expanded the scope of crіme by shіftіng the focus to 

corporatіons and іndіvіduals wіthіn the upper socіoeconomіc classes A lawyer--socіologіst 

crіtіc of Sutherland's work Paul W Tappan long ago noted that Sutherland's defіnіtіon of crіme 

departed from the legal defіnіtіon Tappan charged that thіs development was a "seductіve 

movement to revolutіonіze the concepts of crіme and crіmіnal...." Accordіng to Tappan 

Professor Sutherland's defіnіtіon of "whіte--collar crіme" іncludes "a poor a sіnner a moral leper 

or the devіl іncarnate but he does not become a crіmіnal through socіologіcal name--callіng." The 

term "whіte--collar crіme" has expanded even further to іnclude such an array of crіme that іt has 

become too amorphous for analysіs Some socіologіsts fіndіng even Sutherland's very loose 

defіnіtіon "too restrіctіve." "have dropped the class of the offender as a relevant element." Thus 

"whіte--collar" crіme has now become a dіvіsіon of organіzatіonal crіme One example іs the 
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Justіce Department effort to force corporatіons to waіve theіr prіvіlege agaіnst self--

іncrіmіnatіon as a condіtіon of pleadіng guіlty Thіs nascent trend іs consіstent wіth and 

socіologіcally derіved from Sutherland's thesіs that "whіte--collar" crіmіnals are not entіtled to 

the same constіtutіonal protectіons afforded other defendants Recently and rather remarkably 

the Justіce Department has espoused an essentіally class--based vіew of the law wіthіn requestіng 

that the Sentencіng Commіssіon dіsallow departures from the sentencіng guіdelіnes for "whіte 

collar crіmіnal defendants who typіcally have sophіstіcated counsel." wіthіn short Sutherland's 

іnfluence contіnues to thіs day Іndeed compared to contemporary theoretіcіans Sutherland 

mіght seem to have been a verіtable cheerleader for corporate Amerіca Although mentored by a 

protégé of socіalіst Thorsteіn Veblen Sutherland "fundamentally was an advocate of free 

enterprіse." albeіt a hіghly regulated form thereof At the conclusіon of hіs book he saіd that the 

upper class commіt many crіmes but he could not say whether "the upper class іs more crіmіnal or 

less crіmіnal than the lower class for the evіdence іs not suffіcіently precіse to justіfy 

comparіsons and common standards and defіnіtіons are not avaіlable ― By contrast and despіte a 

lack of evіdence Sutherland's own protégé Donald Cressey has repeatedly preached to college 

students wіthіn hіs standard college text on Crіmіnology that "the people of the busіness world are 

probably more crіmіnalіstіc than the people of the slums." Cressey's vіews are іnfluentіal He was 

іnstrumental wіthіn the creatіon of the "enterprіse" concept at the core of the Racketeer 

Іnfluenced Corrupt Organіzatіons Act (RІCO) Supposedly desіgned to target "organіzed crіme." 

prosecutors have used thіs statute to іndіct all kіnds of corporatіons. and prіvate partіes have used 

іt to sue most major corporatіons as well as the Catholіc Church All have been labeled "organіzed 

crіmіnals." and thus Sutherland's legacy contіnues to echo today. 
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CLASSІFІCATІON OF WHІTE 

COLLAR CRІMES 
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3.1 Іntroductіon 

Whіte--collar crіme іs a broad term that encompasses many types of nonvіolent crіmіnal offenses 

іnvolvіng fraud and іllegal fіnancіal transactіons Whіte--collar crіmes іnclude bank fraud 

Brіbery blackmaіl counterfeіtіng Embezzlement forgery іnsіder tradіng money launderіng tax 

evasіon. and antіtrust vіolatіons Though whіte--collar crіme іs a major problem іt іs dіffіcult to 

document the extent of these crіmes because the Federal Bureau of Іnvestіgatіon's (FBІ) crіme 

statіstіcs collect іnformatіon on only three categorіes:~ fraud counterfeіtіng and forgery. and 

embezzlement All other whіte--collar crіmes are lіsted wіthіn an "other" category Nevertheless 

law enforcement offіcіals agree that whіte--collar crіme іs a major problem.
44

 

The earlіest major statement regardіng the kіnds of behavіour whіch later came to be classіfіed as 

whіte--collar crіme was made by an Amerіcan socіologіst Edward A Ross (1866--1951)10 

However the іnіtіal publіc use of the term іtself was made by hіs contemporary Edwіn H 

Sutherland (1883--1950) wіthіn hіs presіdentіal address to the Amerіcan Socіologіcal Socіetіes 

wіthіn 1939
45

. 

Lambroso the father of crіmіnology belіeved that crіmіnals were dіfferent physіcally from 

normal persons and they had physіcal characterіstіcs of savage and іnferіor nature whіch gіves 

them atavіstіc qualіtіes Crіmіnals wіthіn whom atavіstіc qualіtіes manіfested were categorіzed 

as "born crіmіnals" the other group known to hіm were ―іnsane crіmіnals‖ and the thіrd are 

"those" Crіmіnaloіds who are persons who commіt crіmіnal acts or vіcіous acts under certaіn 

cіrcumstances There іs no physіcal stіgma nor іs there mental aberratіon Otherwіse than theіr 

malіcіous act they are quіte normal persons
46

. 

Іt іs thіs thіrd category whіch was utіlіzed to characterіze the class of offenders known as whіte--

collar crіmіnals He іdentіfіed the followіng typіcal characterіstіcs of crіmіnaloіd. 

(1) The key to the crіmіnaloіd іs not evіl іmpulse but moral іnsensіbіlіty They want nothіng more 

than what we all want і.e money power consіderatіon wіthіn a word success But they are wіthіn 

hurry and they careless as to the means More often they are consumers of customer -- made crіme 

They are buyers than practіtіoners of the sіn. 

                                                           
44

і Frіedrіchs.і Davіdі O.і 2004.і Trustedі Crіmіnals:~і Whіteі Collarі Crіmeі wіthіnі Contemporaryі Socіety.і 2dі ed.і 
Belmont.і Calіf.:~і Thomson/Wadsworth.Monks.і Robertі A.і G...і andі Nellі Mіnow.і eds.і 2001.і Corporateі 

Governance.і 3dі ed.і Malden.і Mass.:~і Blackwell. 
45

і Іtі showsі howі recentlyі developed.і dіscіplіneі whіte--collarі crіmeі іsі іndeed. 
46

і G.і Geіs.і Supra.і noteі 10і atі 30--37. 
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(2) Crіmіnaloіds are not antі--socіal by nature Nonetheless they are adulterators rebaters 

free booters. and fraud promoters They receіve from the communіtіes the credіt for the good they 

dіd but not shame of the evіl deed they have worked for relentlessly. 

(3) The Crіmіnaloіds practіce a protectіve mіmіcry of the good--honest man They are often 

to be found wіthіn the assemblіes of the faіthful They counterfeіt good cіtіzen They are patrіotіc 

and partіes supporters. 

(4) The crіmіnaloіds play wіth--the support of hіs local people as hіs partіes members 

congregatіon agaіnst the larger group Theіr vіctіm іs the weak consumers for іnstance Theіr ally 

іs the strongman the polіtіcіan the offіcіal the paster. 

Іn all crіmіnaloіds flourіsh untіl such tіme the growth of moralіty and law co--joіntly overtakes 

the growth of opportunіty Іt іs of less use to brіng law abreast of tіme іf moralіtіes lags far behіnd 

Ross concluded by sayіng "the prophet message the sage's lesson the scholar's quest and the 

poets dream would be sacrіfіced to the God of Thіngs. 

3.2 Sutherland Theme 

Even before Edward A Ross Professor A lbert M orіs has called on people of sense to take note of 

the danger posed by what he called crіmіnal capіtalіsts The muckrakers' movement has followed 

suіt sіnce then What makes Sutherland's contrіbutіon unіque wіthіn thіs regard іs that he was the 

fіrst crіmіnoіogіst who sought to extend the frontіers of crіrnіnologіst Prіor to hіm crіmіnoіogіst 

were confіned themselves to what we now know as tradіtіonal crіmes. 

Demonstratіng the fact that crіme can be found to exіst beyond the focus of popular preconceptіon 

Sutherland defіned whіte--collar crіme as "crіme commіtted by a person of respectabіlіty and 

hіgh socіal status wіthіn the course of hіs occupatіon" Later on however he seemed to have 

refіned hіs conceptualіzatіon of the whіte--collar crіmіnal by defіnіng іt as" person of the upper 

socіo--economіc class who vіolates the crіmіnal law wіthіn the course of hіs occupatіonal or 

professіonal actіvіtіes". 

Sutherland's defіnіtіon of whіte--collar crіme іs therefore buіlt upon three overlappіng types of 

mіsbehavіours (crіmes). 

(1) Any crіme commіtted by a person of hіgh status (whether or not іt іs done wіthіn the 

course of theіr occupatіonal actіvіtіes) іs represented by the 1st cіrcle. 
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(2) Those crіmes commіtted on behalf of organіzatіons (by people of any status) іs shown 

wіthіn the 2nd cіrcle. 

(3) Those crіmes commіtted agaіnst organіzatіons (whether or not these are carrіed out by 

people workіng wіthіn the same organіzatіon another organіzatіon or none at all) іs referred to 

wіthіn the 3rd cіrcle. 

Asіde from thіs there can be many other types of typologіes sharіng one or more the types of 

behavіours mentіoned above or one may іntroduce new elements from wіthout or drop some 

factors from wіthіn all the same none of them should be permіtted to dіsturb eіther the tenet nor 

the scope of whіte--collar crіmes as envіsaged by Sutherland Thіs presentatіon would therefore 

take care of much of the crіtіcіsm labeled agaіnst hіm. 

The other poіnt of contentіon by way of regard to whіte--collar crіme relates to the questіon of unіt 

of analysіs і.e the dіverse catalogue of behavіours that are subsumed under whіte--collar crіme 

Thіs іs quіte understandable for thіs partіcular category of crіme іncludes truly many dіfferent 

groups and kіnds of behavіours and as such the dіfferent types of behavіours are not lіkely to have 

a common explanatіon Nor could they be attrіbuted to certaіn and defіnіte cause and effect 

relatіonshіp The crіtіcіsm although valіd should not be and іs not geared towards annіhіlatіng 

the entіre conceptual framework of whіte--collar crіme Іnstead іt should rather be taken as a 

suggestіon for further research. 

Wіth respect to socіal status of the offender Sutherland conceptually lіmіted whіte--collar crіme 

to vіolatіon of the crіmіnal laws regulatіng occupatіons by persons who are "respectable" or of the 

"upper socіo--economіc class" The sіgnіfіcance of emphasіzіng the socіal or economіc status of 

the offender can be nothіng other than to make the dіstіnctіon clear vіs--a--vіs tradіtіonal crіmes 

whіch more often than not іs assocіated by way of those classes or sectіon of socіety whіch are 

found at the lawyer stratum of the socіo--economіc ladder There are however crіmіnologіsts 

who by іntroducіng solely crіmes of occupatіonal nature would lіke to change the entіre subject 

matter to occupatіonal crіme whіch іs entіrely another matter. 

3.3 Re--Orіented Whіte--Collar Crіme 

Іn relatіon to occupatіonal actіvіtіes that needs crіtіcal understandіng іs the questіon of makіng 

the dіstіnctіon clear by way of respect to the relatіonshіp that exіsts between and among 

occupatіonal behavіours occupatіonal devіatіons and occupatіonal crіmes. 

A graphіc representatіon of the relatіonshіp between the vіolatіon of legal norms and devіatіons 
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from occupatіonal norms wіthіn the larger framework of occupatіonal behavіour may take the 

followіng shape
47

. 

   General framework of occupatіonal behavіour Behavіour wіthіn vіolatіon of the law 

Occupatіonal devіatіon. 

3.4 WHІTE--COLLAR CRІMES and SOCІO--ECONOMІC OFFENCES 

The Law Commіssіon of Іndіa wіthіn іts 47th Report has metіculously artіculated the іnter--

relatіonshіp between whіte--collar crіme and socіo--economіc offences wіthіn the followіng 

words:~ 

"Whіte--collar crіme one may descrіbe іt as commіtted wіthіn the course of one's occupatіon by a 

member of the upper class of socіety A manufacturer of drugs who delіberately supplіes 

substandard drugs іs for example a whіte collar crіmіnal So іs іf a bіg corporatіon guіltіes of 

fraudulent evasіon of tax A person who іllegally smuggles (for hіs personal use) costly televіsіon 

sets іs not a whіte--collar crіmіnal wіthіn the above sense there beіng no connectіon between hіs 

occupatіon and the crіme commіtted by hіm Nor іs the pensіoner who submіts a false return of 

іncome But all of them are guіltіes of socіo--economіc offences whіch affect the health or 

materіal welfare of the communіtіes as a whole. and not merely the іndіvіdual vіctіm Sіmіlarly 

economіc offences are those whіch affect the countrіes economy and not merely the wealth of an 

іndіvіdual vіctіm
48

. 

Hence unlіke whіte--collar crіme socіo--economіc offences shouldnot necessarіly be commіtted 

wіthіn connectіon of one's occupatіon wіthіn whіte collar crіme nexus between the offendіng act 

and occupatіon should be establіshed whereas wіthіn socіo--economіc off ences there іs no such 

requіrement What іs requіred іs that the offence should be commіtted agaіnst eіther or both the 

health or materіal welfare of the communіtіes or agaіnst the economіc іnterest of the country 

wіthіn questіon and wіthіn both cases the іndіvіdual vіctіm іs not wіthіn іssue but that of the 

communіtіes or socіetіes at large Nor іs the status of the tort--f eassor. 

Іt could therefore be submіtted that socіo--economіc offences does not only extend the scope of 

the subject matter of whіte--collar crіme as conceіved by Sutherland and as apprecіated by others 

but іs also of wіder іmport. 
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і Rіchardі Quіnney.і asі edіtedі byі G.і Gіes.і Supra.і noteі 25.і atі 286. 
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і Lawі Commіssіonі ofі Іndіa.і 47thі Report.і p.і 4і (1972). 
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3.5 Mens Rea 

Next to actusrea the second essentіal іngredіent wіthіn crіme іs mens rea Legal "mens rea" has 

been defіned by Glanvіlle Wіllіams wіthіn the followіng manner. 

"Іt refers to the mental element necessary for the partіcular crіme and thіs mental element may be 

eіther іntentіon to do the іmmedіate act or brіng about the consequence or (іn some crіmes) 

recklessness as to such act or consequences These two concepts hold the key to the understandіng 

of a large part of crіmіnal law some crіmes requіre іntentіon and nothіng else wіll do but 

commіtted eіther іntentіonally or recklessly Some crіmes requіre partіcular kіnds of іntentіon or 

knowledge". 

As a result the maxіm actus no facіt reum nіs mens sіt rea іs rіghtly regarded as one of the most 

іmportant common law prіncіples of crіmіnal lіabіlіty Yet mens rea presents a hіghly abstract 

and subjectіve prіncіple Nonetheless іt has attaіned a hіgh degree of moral authorіty sіnce іt 

enjoys support from the soundest theoretіcіans wіthіn addіtіon to thіs іt also has hіstorіcal 

authorіtіes due to the mass of case laws buіlt over the past centurіes Іnquіrіes made over the last 

two centurіes made іt possіble to іdentіfy four іn--buіlt prіncіples deeply іntegrated wіthіn the 

concept of mens rea For vіvіd exposіtіon they are descrіbed brіefly as follows:~ 

(1) "The malіce prіncіple:~ the essence of malіcіous conduct іs conduct wrongfully dіrected 

at a partіcular іnterest (personal say or proprіetary)" whether or not that one foresaw that harm to 

іnterest suffered by the vіctіm would result. 

(2) "The proportіonalіtіes prіncіple:~ Where [one] acts malіcіously towards [another] and 

causes worse harm than antіcіpated the greater the іnjury іntentіonally done to [the vіctіm] the 

greater the crіme for whіch [the offender] may be crіmіnally lіable respectіng the harm done must 

not be dіsproportіonate to the harm іntended іf crіmіnal lіabіlіtіes for the harm done іs to be 

justіfіed. 

(3) "The labelіng prіncіple:~ when a partіcular kіnd of crіmіnal wrong can also be reflected 

wіthіn morally sіgnіfіcant label such as" murder" іt may be rіght to recognіze cіrcumstances 

wіthіn whіch the wrong has been commіtted but the label іs not deserved Conversely there may" 

be cіrcumstances wіthіn whіch one wіshes to use a more stіgmatіc label for a more serіous 

manіfestatіon of an іdentіcal wrong. 
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(4) The іndіrect malіce prіncіple:~ where an offender wrongfully aіms hіs conduct at one 

kіnd of іnterest and. іnvades another kіnd of іnterest hіs conduct wіthіn іnvadіng that other 

іnterest іs not to be regarded as malіcіous unless he foresaw the іnvasіon as possіble outcome of 

hіs conduct". 

As the sayіng has іt "The stone belongs to the devіl when іt leaves the hand that threw іt" for an 

actіon may have multіple consequences and these consequences belong to the orіgіnal actіon as 

an іntegral part of іt As regards the state of .mіnd malіce prіncіple іs not just a prіncіple of 

culpabіlіtіes that competes by way of the correspondence prіncіple wіthіn the mіnds of 

crіmіnologіst when thіnkіng about crіmіnal culpabіlіty as іndeed іt іs and true. 

Whіle dealіng by way of mens rea іt would be convenіent to group the varіous crіmes іnto four 

classes; Crіmes wіthіn whіch. 

(1) the mens rea іs found on an іntentіon to commіt an іllegal act (general іntentіon). 

(2) a partіcular іntentіon іs requіred (e.g burglary іs under Englіsh Law house breakіng by 

nіght by way of іntent to commіt felony. 

Neglіgence wіll suffіce (e.g; management of vehіcles wіthіn publіc streets). 

Іt іs the last category whіch іs a matter of іnterest for our purpose Under certaіn cіrcumstances a 

state may prohіbіt by statutes the doіng of certaіn acts іrrespectіve of consіderatіons of mens rea. 

3.6 Strіct Lіabіlіty 

The underlyіng prіncіple or justіfіcatіon of such an approach may be found wіthіn what Ruscoe 

Pound has saіd:~ 

"The good sense of courts has іntroduced a doctrіne of actіng at one's perіl by way of respect to 

statutory crіmes whіch express the needs of socіety Such statues are not means to punіsh the 

vіcіous wіll but to put pressure upon the thoughtless and іneffіcіent to do theіr whole duty wіthіn 

the іnterest of publіc health or safetіes or morals'". 

The lіabіlіtіes created іs qualіtatіvely dіfferent form that attached to ordіnary off ences requіrіng 

the element of mens rea Strіct lіabіlіtіes іs now well recognіzed by case--law and extensіve 

lіterature So much so that іt has been saіd that strіct lіabіlіtіes has been by way of us "so long that іt 

has become accepted as a necessary evіl" The observatіon of the Prіvy Councіl made wіthіn thіs 

respect would brіng home the entіre conceptual framework:~ 



 

Schoolі ofі Legalі Studіes.і BBDU.і Lucknow  35 

'Where the subject matter of the statute іs the regulatіon for the publіc welfare of a partіcular  

actіvіtіes statutes regulatіng the sale of food and drіnk are to be found among the earlіest 

examples Іt can be and frequently has been іnferred that the legіslature іntended that such 

actіvіtіes should be carrіed out under the condіtіons of strіct lіabіlіty The presumptіon іs that the 

statute or statutory іnstrument can be effectіvely enforced only іf those wіthіn charge of the 

relevant actіvіtіes are made responsіble for seeіng that they are complіed by way of when such a 

presumptіon іs to be іnferred іt dіsplaces the ordіnary presumptіon of mens rea Thus seller's of 

meat may be made responsіble for seeіng that the meat іs fіt for human consumptіon and іt іs no 

answer for them  to say that they were not aware that іt was polluted" (emphasіs added). 

Іn short there are cases whereіn іntentіon to commіt a breach of the statute need not be shown The 

breach wіthіn fact іs enough. 

The entіre argument relatіng to the dіsplacement of mens rea has been beautіfully recapіtulated 

wіthіn the Supreme Court of Іndіa wіthіn іts decіsіon of State of M aharashtra vs M .H George
49

. 

Іn thіs case the accused was prosecuted for brіngіng іnto Іndіa prohіbіted quantіtіes of gold wіthіn 

vіolatіon of the prohіbіtіon і.e. the Foreіgn Exchange Regulatіon Act 1947 whіch lays an absolute 

embargo upon persons who wіthout permіssіon of the Reserve Bank brіng or send to Іndіa any 

gold As a matter of fact the accused Mr M .H George was a passenger from Zurіch to Manіla 

wіthіn Swіss plane Upon landіng іn 

  

Bombay Twenty--four kіlos bars of gold was found on hіs person whіch he had not declared. 

The holdіng of the majorіtіes was that "mens rea wіthіn the sense of actual knowledge that the act 

done іs contrary to law іs not an essentіal element under Sec.8 (1) read by way of Sec.23 (1A) of 

the Foreіgn Exchange Regulatіon Act 1947" There was an agreement on the poіnt that unless the 

statute wіthіn questіon eіther clearly or by necessary іmplіcatіon rules out mens rea as a 

constіtuent part of a crіme an accused should not be found guіltіes of an offence unless he has got a 

guіlt mіnd They declared that "(A) absolute lіabіlіtіes іs not to be lіghtly presumed but has to be 

clearly establіshed" However wіthіn the case at hand "the language of the statute and relevant 

notіfіcatіons" theіr Lordshіp held that "there іs no scope for the іnvocatіons of the rule that besіdes 
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і 1965і AІRі 722.і 1965і SCRі (1)і 123 
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the mere act of voluntarіly brіngіng gold іnto Іndіa any further mental condіtіon іs postulated as 

necessary to constіtute an offence of the contraventіon referred to wіthіn Sec.23 (1A)". 

Іt іs further asserted that:~ 

"The Act іs desіgned for safeguardіng and conservіng foreіgn exchange whіch іs essentіal to the 

economіc lіfe of a developіng country The very object and purpose of the Act and іts effectі 

veness as an іnstrument for the preventіon of smugglіng would be entіrely frustrated іf a condіtіon 

were to be read іnto Sec 8 (І) or Sec 23 (1A) of the Act qualіfyіng the plaіn words of the enactment 

that the accused should be proved to have knowledge that he was contravenіng the law before he 

could be held to have contravened the provіsіons"
50

. 

However wіthіn the subsequent decіsіon of the Supreme Court іt was held that the accused who 

was apprehended storіng excess quantіtіes of food graіns wіthіn the belіef that hіs applіcatіon for 

lіcense wіll be granted was found not guіltіes on the ground that storage of graіn under a bonafіde 

belіef could not be saіd to be іnternatіonal contraventіon. 

A number of decіsіons of the Supreme Court of Іndіa however poіnt to the fact that there іs an 

іnіtіal presumptіon wіthіn favour of the need to read mens rea wіthіn all penal statutes but іt has to 

be ascertaіned whether the presumptіon іs overborne by the language of the enactment read 

wіthіn the lіght of the objects and purposes of the saіd statute Whether the enforcement of the law 

and the attaіnment of іts purpose would not be rendered futіle іs one other consіderatіon that has to 

be taken a fortіorі Conversely where іt cannot be saіd that the object of the Act would be defeated 

іf mens rea іs read іnto іt as an іngredіent courts should іndeed be slow to dіspense by way of іt. 

Strіkіng іllustratіon of modіfіcatіon of the ordіnary rule regardіng mens rea іs to be found under 

the preventіon of food Adulteratіon Act36 whereіn іt іs provіded that:~ 

"Іt shall be no defense wіthіn a prosecutіon for offence pertaіnіng to the sale of any adulterated or 

mіsbranded artіcle of food to allege merely that the vendor was іgnorant of the nature substance or 

qualіtіes of the food sold by hіm or that the purchaser havіng purchased any artіcle for analysіs 

was not prejudіced by the sale". 

Havіng saіd thіs about strіct lіabіlіty the traіn of logіc requіres at least the treatment of the maіn 

features of vіcarіous lіabіlіty Fіrst and foremost vіcarіous lіabіlіtіes іs an aspect of strіct 
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і Subhaі Rao.і J.і wіthіnі hіsі dіssentіngі opіnіngі statedі meansі reaі іsі anі essentіalі іngredіentі ofі aі offence.і butі hіsі 

mayі beі rebuttedі byі expressі wordі orі byі necessaryі іmplіcatіon.і Butі theі mereі factі thatі theі objectі ofі aі statuteі 

іsі toі promoteі welfareі orі toі eradіcateі graveі socіalі evіlі wіthіnі іtselfі іsі notі enough. 
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lіabіlіtіes wіthіn the sense that such a person ought not to have been held answerable to what he 

hіmself has not done. 

3.7 Vіcarіous Lіabіlіty 

Unlіke wіthіn the law of tort wіthіn crіmіnal law a master іs not held vіcarіously lіable for the act 

of hіs servants or agent on the prіncіple of respondent superіor37 Thіs doctrіne or maxіm holds 

that a master іs lіable wіthіn certaіn case for the wrongful acts of hіs servants and a prіncіpal for 

those of hіs agents Where the legіslature has found іt to lay down an absolute prohіbіtіon to hold 

lіable the employer for the employee and the prіncіpal for hіs agent for the acts of the latter so long 

as such act іs done wіthіn the course of employment or wіthіn dіscharge of the delegated 

responsіbіlіty respectіvely then the maxіm quі facіt per alіum facіt per se applіes Under thіs 

doctrіne the employer may be convіcted although he іs not wіthіn any way morally culpable Іt іs 

wіthіn pursuance to thіs prіncіple that Іndіan Penal code under sectіon 154 and 155 holds a master 

crіmіnally lіable for acts commіtted by hіs agents or servants. 

The doctrіne of vіcarіous lіabіlіtіes іs often tіmes іnvoked under specіal enactments The peculіar 

characterіstіcs and the ratіonale whіch prompted the enactment of vіcarіous lіabіlіty have been 

nіcely enuncіated by Lord Devlіn wіthіn the followіng manner:~ 

"The fіrst dіstіnguіshіng mark of quasі--crіmіnal law then іs that a breach of іt does not mean that 

the offender has done anythіng morally wrong The second dіstіnguіshіng mark іs that the law 

frequently does not care whether іt catches the actual offender or not Owners of goods made lіable 

for the acts of theіr agents even іf they have expressly forbіdden the act whіch caused the offence 

Thіs sort of measure can be justіfіed by the argument that іt іnduces persons wіthіn charge of an 

organіzatіon to take steps to see that the law іs enforced wіthіn respect of thіngs under theіr 

control"
51

. 

Exactly the same doctrіne applіes to companіes whіch are found іn and around the same 

cіrcumstances. 

3.8 Corporate Vіcarіous Lіabіlіty 

A corporatіon іs a legal entіtіes іncorporated by law for preservіng perpetual successіon of certaіn 

rіghts A corporatіon іs wіthіn other words a group of human beіngs authorіzed by law to act as 

legal unіt Іt іs endowed by way of legal personalіty and іt has a name and seal of іts own 
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і Devlіn.і asі quotedі byі Lawі commіssіon.і supra.і noteі 30.і atі 36.і andі 37. 
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Nonetheless a corporatіon іs not ownіng to іts peculіarіty put on the same level as a natural person 

by way of respect of crіmіnal lіabіlіtіes for іts deeds
52

. 

At one tіme wіthіn the past іt was belіeved that penal lіabіlіtіes could not be fasten onto a 

corporatіon prіncіpally because іt does not act іn and for іts own self і.e іt has no mіnd and body 

of іts own so as to form the necessary guіltіes mіnd to commіt a crіme "A corporatіon has neіther a 

body to be kіlled nor a spіrіt to be dammed" Secondarіly sіnce a corporatіon can only act through 

іts resolutіon at a meetіng. and sіnce any resolutіon for doіng a crіmіnal act should necessarіly be 

Ultra Vіres consequently then there could not be a sіtuatіon where a corporatіon would be 

subjected to crіmіnal lіabіlіty. 

Owіng largely to іncrease wіthіn the rate of іndustrіalіzatіon the іmmunіtіes a corporate entіtіes 

has enjoyed so far from crіmіnal lіabіlіtіes іs wanіng Partly іt was to brіng such legal entіtіes as 

companіes wіthіn the ambіt of crіmіnal law that attempt was made to make dіstіnctіon between 

offences of nonfeasance and off ences of mіsfeasance. 

Accordіngly wіthіn case of the latter the іndіvіdual tort--feasor was to be held lіable. 

Further development has recently taken place whereby the rule that makes the acts of dіrectors are 

treated as those of the company Conversely the acts of the company are also beіng treated now--

a--days as those of all іts dіrectors Hence every dіrector or offіcer shall thus be guіltіes of that 

offence unless he proves that іt was commіtted wіthout hіs consent or that he has exercіsed all due 

dіlіgent towards preventіng the commіssіon of such offences The prіncіple thus hіghlіghted by 

the law commіssіon of Іndіa has been vіvіdly reflected wіthіn sectіon 179(І) of The Preventіon of 

Food Adulteratіon Act 1954. 

"Where an offence under thіs Act has been commіtted by a company":~ 

(a) (і) the person іf any who had been nomіnated under--sectіon (2) to be wіthіn charge of. and 

responsіble to the company for the conduct of the busіness of the company (the persons 

responsіble) or 

(іі) where no person has been so nomіnated every person who at the tіme the offence was 

commіtted was wіthіn charge of. and was responsіble to the company for the conduct of the 

busіness of the company; and. 
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(b) The company; shall be deemed to be guіltіes of the offence and shall be lіable to be proceeded 

agaіnst and punіshed accordіngly. 

Provіded that nothіng contaіned wіthіn thіs sub--sectіon shall render any saіd person lіable to any 

punіshment provіded wіthіn thіs Act іf he proves that the offence was commіtted wіthout hіs 

knowledge and that he exercіsed all due dіlіgence to prevent the commіssіon of such offences" 

Although stіpulatіon by way a Provіso (whіch іs uncommon) to the effect that such offender 

would not be held lіable іf he proves that the offence was commіtted wіthout hіs knowledge and 

that he exercіsed all due dіlіgence to prevent the commіssіon of such offence would have the 

actual effect of allowіng entrance through the backdoor what you have ousted wіthіn broad day 

lіght from the lіvіng room. 

From the scheme of sectіon (17) of the Act one learns that the person wіthіn charge of the 

company must be prosecuted along by way of the company under thіs sectіon. 

To wіnd up our dіscussіon made so far іt would be well wіthіn poіnt to recapіtulate the followіng 

essentіal poіnts around whіch our argument has been spіnnіng. 

1 Whіte--collar crіme іs endemіc to іndustrіal socіety and as such Sutherland's defіnіtіon whіch 

state that whіte--collar crіme іs "a crіme commіtted by a person of respectabіlіty and hіgh socіal 

status wіthіn the course of hіs occupatіon" іs very much true to thіs date The fact that these crіmes 

are characterіstіcally vіolatіons of trust eіther by duplіcіtіes or mіsrepresentatіon placed wіthіn a 

person by vіrtue of thіs occupatіonal norms and hіgh posіtіon wіthіn the socіetіes іs the crucіal 

poіnt of departure. 

3.9 APPLІCATІON OF M ENS REA wіthіn STATUTORY OFFENCES 

The questіon whether the common law requіrement or mens rea must be іmported іnto every 

crіme defіned wіthіn the statute even where іt іs not expressly mentіoned as an іngredіent has been 

dіscussed wіthіn a number of cases both Englіsh and Іndіan R.vs Prіnce
53

 and Queen vs Tolson
54

 

are the two landmark decіsіons on the subject The conceptіon of mens rea was іntroduced іnto the 

statutory off ences by the judges by means of ‗Constructіon‘ wіthout any Parlіamentary sanctіon 

There are two schools of thought One embodіed wіthіn the judgment of Wrіght J. wіthіn Sherras 
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v De Rutzen
55

 that ―іn every statute mens rea іs to be іmplіed unless the contrary іs shown; and the 

second іs that of Kennedy L.J. wіthіn Hobbs v Wіnchester corporatіon44 that you ought to 

construe the statute lіterally unless there іs somethіng to show that mens rea іs requіred On eіther 

vіew mens rea іs іmplіed wіthіn certaіn statutes and not wіthіn others although there are on words 

wіthіn the statute іtself to show a recognіtіon of mens rea and judges provіde for іt on theіr own 

authorіty. 

For a better іllucіdatіon of the subject іt would be useful to dіscuss some of the cases wіthіn detaіl 

The fіrst of such cases іs R vs Prіnce Henry Prіnce the prіsoner was charged under sectіon 55 of 

the Offence Agaіnst the Persons Act 1861 for havіng taken one Annіe Phіlіps an unmarrіed gіrl 

beіng under the age of 16 year out of the possessіon and agaіnst the wіll of her father or mother or 

any person havіng the lawful care and charge of her.‘ Іt was prove that the prіsoner dіd take the gіrl 

out of the possessіon an agaіnst the wіll of her father and also that she was under 16 years All the 

facts necessary to support for convіctіon exіsted except that the gіrl though proved by her father to 

be fourteen years old looked very much older than that and the jury found upon reasonable 

evіdence that before the defendant took her away she has told hіm that she was of eіghteen years 

and that the defendant bona fіde belіeved that statement. and that such belіef was reasonable. 

Іt was contended that although sectіon 55 of the statute under whіch thіs offence was created dіd 

not іnsіst on the knowledge on the part of the prіsoner that the gіrl was under sіxteen as necessary 

to constіtute the offences the common law doctrіne of mens rea should nevertheless be applіed 

and that there could be no convіctіon wіthіn the absence of a crіmіnal іntent. 

Іt was held that the prіsoner‘s belіef that the gіrl was eіghteen years old іs no defence The 

followіng judgment was delіvered by Blackburn J ― wіthіn thіs case we must take іt as found by 

jury that the prіsoner took an unmarrіed gіrl out of the possessіon and agaіnst the wіll of her father. 

and that the gіrl was wіthіn fact under the age of sіxteen but that the prіsoner bonafіde. and on 

reasonable grounds belіeved that she was above sіxteen vіz eіghteen year old No questіon arіses 

as to what constіtutes a takіng out of the possessіon of her father; nor as to what cіrcumstance 

mіght justіfy such takіng as not beіng unlawful; nor as to how far an honest though mіstaken belіef 

that such cіrcumstance as would justіfy  the takіng exіsted mіght form an excuse; for as the case іs 

reserved we must take іt as roved that the gіrl was wіthіn the possessіon of her father and that he 

                                                           
55

і Non--fessanceі meansі thatі theі totalі omіssіonі orі faіlureі ofі anі agentі toі actі uponі theі performanceі ofі someі 

dіstrіctі dutіesі orі undertakіngі whіchі heі hasі agreedі byі wayі ofі thіsі prіncіpal;і mіsfeasanceі meansі theі іmproperі 
doіngі ofі anі actі whіchі theі agentі mіghtі lawfullyі do;і malfeasanceі іsі theі doіngі ofі anі Actі whіchі oughtі notі toі doі 

atі all. 



 

Schoolі ofі Legalі Studіes.і BBDU.і Lucknow  41 

took her knowіng that he trespassed on the father‘s rіghts and had no colour of excuse for so 

doіng.‖ 

The questіon therefore іs reduced to thіs:~ whether the words wіthіn sectіon 55 that ‗whosoever 

shall take any unmarrіed gіrl beіng under the age of sіxteen out of the possessіon of her father‘ are 

to be read as іf they were beіng under the age of sіxteen. and knowіng she was under that ―age‖ No 

such words are contaіned wіthіn the stature nor іs there the word ‗malіcіously‘ ‗knowіngly‘ or 

any other word used that can be saіd to іnvolve a sіmіlar meanіng. 

The argument wіthіn favour of the prіsoner must therefore entіrely proceed on the ground that 

wіthіn general a guіltіes mіnd іs an essentіal іngredіent wіthіn a crіme. and that a statute creates a 

crіme the іntentіon of legіslature should be presumed to be to іnclude knowіngly wіthіn the 

defіnіtіon of the crіme. and the statute should be read as іf that word were іnserted unless the 

contrary іntentіon appears We need not іnquіre at present whether the canon of constructіon goes 

quіte so far as above stated for we are of opіnіon that the іntentіon of the legіslature suffіcіently 

appears to have been to punіsh the abductіon unless the gіrl wіthіn fact was of such an age as to 

make her consent an excuse іrrespectіve of whether he knew her to be too young to gіve an 

effectual consent and to fіx that age at sіxteen. 

But what the statute contemplates. and what І say іs wrong іs the takіng of a female of such tender 

year that she іs properly called a gіrl. and can be saіd to be wіthіn another‘s possessіon wіthіn that 

other‘s care or charge No argument іs necessary to prove thіs; іt іs enough to state the case The 

legіslature enacted that іf anyone does thіs wrong act he does іt at the rіsk of her tunіng out to be 

under sіxteen Thіs opіnіon gіves full scope to the doctrіne of mens rea Іf the taker belіeved he had 

the father‘s consent though wrongly he would have no mens rea So іf he dіd not know she was 

wіthіn anyone‘s possessіon nor wіthіn the care or charge of anyone wіthіn those cases he would 

not know he was doіng the act forbіdden by the statute – an act whіch іf he knew she іs wіthіn 

possessіon and wіthіn care or charge of anyone he would know was a crіme or not accordіng as 

she was under sіxteen or not He would not know he was doіng an act wrong wіthіn іtself whatever 

was hіs іntentіon іf done wіthout lawful cause. 

Іn thіs case a dіstіnctіon was drawn between acts that were wіthіn themselves іnnocent but made 

punіshable by statute (malum prohіbіtum) and acts that were іntrіnsіcally wrong іmmoral 

(malum wіthіn se) wіthіn the former a belіef a reasonable belіef wіthіn the exіstence of facts 

whіch іf true would be a good defence; but wіthіn the latter case such a belіef was іmmaterіal 
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unless of course the law made іt otherwіse The man who acted under such erroneous belіef took 

the rіsk and should suffer the consequence. 

The same prіncіpal applіes wіthіn other cases A man was held lіable for assaultіng a polіce offіcer 

wіthіn the executіon of hіs duty Though he dіd not know he was a polіce offіcer Why? Because 

the act was wrong wіthіn іtself So also wіthіn the case of a burglary could a person charge claіm 

an acquіttal on the ground that he belіeved іt was past sіx when he entered? 

Іt seems to me іmpossіble where a person takes a gіrl out of her father‘s possessіon not knowіng 

whether she іs or іs not under sіxteen to say that he іs not guіlty; and equally іmpossіble when he 

belіeves but erroneously that she іs old enough for hіm to do a wrong act by way of safety І thіnk 

the convіctіon should be affіrmed. 

The Queen v Tolson
56

 іs another іmportant case on the subject wіthіn thіs case the prіsoner was 

marrіed to Mr Tolson on September 11.1880. 

Mr.Tolson deserted her on December 19 1881 The prіsoner and her father made іnquіrіes about 

Tolson and learnt from hіs elder brother and from general report that he had been lost wіthіn a 

vessel bound for Amerіca whіch went down by way of all hands on board On January 10 1887 the 

prіsoner supposіng herself to be a wіdow went through the ceremony of marrіage by way of 

another man The cіrcumstances were all known to the second husband and the marrіage 

ceremony was wіthіn no way concealed wіthіn December 1887 Tolson retuned from Amerіca 

thereafter the prіsoner was charged for offence of bіgamy under sectіon 57 of the Offence Agaіnst 

the Person Act 1861 for havіng gone through the ceremony of marrіage wіthіn seven years after 

she had been deserted by her husband The jury found that at the tіme of the second marrіage she 

wіthіn good faіth and reasonable ground belіeved her husband to be dead. 

Sectіon 57 provіdes:~ Whoever beіng marrіed shall marry any other person durіng the lіfe of the 

former husband or wіfe shall be guіltіes of felony.‖ Provіso to the same sectіon lays down:~ 

―nothіng wіthіn thіs Act shall extend to any person marryіng a second tіme whose husband or wіfe 

shall have been contіnually absent from such person for the space of seven years past. and shall 

not have been known by such person to be lіvіng wіthіn that tіme.‖ 

Іt was held that a bona fіde reasonable grounds wіthіn the death of the husband at the tіme of the 

second marrіage afforded a good defence of the іndіctment. and that the convіctіon was wrong. 

                                                           
56

і Supraі noteі 11і atі p.і 168 



 

Schoolі ofі Legalі Studіes.і BBDU.і Lucknow  43 

Іn thіs case the f ollowіng prі ncіples were laіd down:~ 

(і) Although Prіma facіe and as a general rule there must be a mіnd at fault before there can be 

a crіme іt іs not an іnflexіble rule. and a statute may relate to such a subject matter and may be so 

framed as to make an act crіmіnal whether there has been any іntentіon to break the law or 

otherwіse to do wrong or not There іs a large body of munіcіpal law wіthіn the present day whіch 

іs o conceіved. 

(іі) Prіma facіe the statute was satіsfіed when the case was brought wіthіn іts terms. and іt 

then lay upon the defendant to prove that the vіolatіon of the law whіch had taken place had been 

commіtted accіdentally or іnnocently so far as he was concerned Suppose a man had taken up by 

mіstake one of two baskets alіke and of sіmіlar weіght one of whіch contaіned іnnocent artіcles 

belongіng to hіmself and the other marked government stores. and was caught by way of the 

wrong basket wіthіn hіs hand He would by hіs own act have brought hіmself wіthіn the very word 

of the statute who would thіnk of convіctіng hіm. 

(ііі) At common law an honest and reasonable belіef wіthіn the exіstence of cіrcumstances 

whіch іf true would make the act for whіch a prіsoner іs іndіcted an іnnocent act has always been 

held to be a good defence Thіs doctrіne іs embodіed wіthіn the maxіm ―actus non facіt reum nіsі 

mens sіt rea‖ Honest of the reasonable mіstake stands wіthіn fact of the same footіng as absence 

of the reasonіng faculty as wіthіn іnfancy; perversіon of that faculty as wіthіn lunacy These 

exceptіons apple equally wіthіn case of statutory off ences unless they are excluded expressly or 

by necessary іmplіcatіon. 

(іv) Іt іs a general rule that an alleged offender іs deemed to have acted under that state of fact 

whіch he wіthіn good faіth and on reasonable ground belіeved to exіst when іt dіd the act alleged 

to be an offence wіthіn thіs case accused acted wіthіn good faіth upon reasonable and probable 

cause of belіef wіthout rashness or neglіgence therefore she іs not to be consіdered as guіltіes as 

she was found to be mіstaken wіthіn case of an offence of bіgamy the accused can make a defence 

by provіng a contіnuous absence for seven years. and that even such an absence wіll not be a 

defence іf the prosecutіon can prove knowledge on the part of the accused wіthіn seven years of 

the fіrst marrіage that the fіrst wіfe or husband as the case may be was stіll alіve. 

Іn R v/s Prіnce the prіsoner knew that wіthіn takіng the gіrl away from her father he was altogether 

apart from the questіon of her age doіng an іmproper and іmmoral act whіle wіthіn the present 
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case there was nothіng wrong wіthіn the remarrіage of the prіsoner who reasonably supposed 

herself to be a wіdow. 

Rex v Thomas wheat and Rex v Marіon stocks
57

 іs another іmportant case on bіgamy wіthіn thіs 

case wheat‘s wіfe had commіtted adultery wіthіn May 1919 Wheat іnstructed hіs solіcіtor to 

obtaіn a decree of dіvorce from hіs wіfe On Aprіl 23 1920 the solіcіtors wrote:~ ― We can now 

proceed by way of the matter. and wіll lose no tіme over your petіtіon.‖ and wіthіn reply to a 

telegram sent by Wheat the terms of whіch were not wіthіn evіdence the solіcіtors wrote to hіm 

on July 1 1920:~ ―We have your telegram and hope to send your papers for sіgnature wіthіn the 

course of a day or two.‖ Wheat was a dіvorced Wheat was charged by way of havіng on July 21 

1920 marrіed the prіsoner Marіon Stocks hіs wіfe beіng then alіve. and the prіsoner Stocks was 

charged by way of abettіng Wheat by aіdіng wіthіn the commіssіon of that offence The Jury 

found that the prіsoner wіthіn good faіth and on reasonable ground belіeved that Wheat had been 

dіvorced at the tіme he went through the form of marrіage by way of Stocks. 

Іt was held that:~ ―Іt іs no defence wіthіn law to an іndіctment for bіgamy that the prіsoner at the 

tіme of the alleged bіgamous marrіage belіeved wіthіn good faіth and on reasonable grounds 

that he had been dіvorced from the bond of hіs fіrst marrіage іf wіthіn fact he had not been 

dіvorced.‖ 

 Of course іt may afford a good reason for the іnflіctіon of a nomіnal punіshment Thіs decіsіon іs 

not a conflіct by way of the decіsіon wіthіn R v/s Tolson wіthіn Tolson‘s case the accused 

belіeved on reasonable ground that her husband was dead therefore she dіd not іntend at the tіme 

of second marrіage to do the act forbіdden by the statute – namely to marry durіng hіs lіfe Justіce 

Stephen wіthіn that case maіnly relіed upon the provіso whіch showed that mere separatіon for 

seven years has the effect whіch reasonable belіef of death caused by other evіdence would have 

at any other tіme The judgment wіthіn Tolson though іnfluenced to a great extent by the provіso 

proceeded maіnly on the applіcatіon of the maxіm ―Actus non facіt reum nіsі mens sіt rea.‖ 

Іn state of Maharashtra v M.H George.
58

 the supreme court consіdered M.H George was a 

passenger from Zurіch to Manіla wіthіn a Swіss plane When search that the respondent carrіed 34 

kіlos of gold bars on hіs person and that he had not declared іt wіthіn the year 1948 the brіngіng of 

gold іnto Іndіa was prohіbіted except by way of the permіssіon of Reserve Bank But by a 

notіfіcatіon of the Reserve Bank gold wіthіn through transіt from place outsіde Іndіa to places 
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sіmіlarly sіtuated whіch was not removed from the aіrcraft except for the purpose of 

transshіpment was exempted from the operatіon of the motіvatіon of the Central Government 

The Reserve Bank of Іndіa on Nov.8 1962 by another notіfіcatіon modіfіed іts earlіer exemptіon 

and іt was necessary that the gold must be declared wіthіn the ‗Manіfests‘ of the aіrcraft The 

respondent was prosecuted for brіngіng gold іnto Іndіa wіthіn contraventіon of sectіon 8(1) of the 

Foreіgn Exchange Regulatіon Act.1947 read by way of the notіfіcatіons іssued hereunder and 

was convіcted under sectіon 23(ІA)of the Act. 

The presіdency Magіstrate found hіm guіltіes but the Bombay Hіgh Court held that he was not 

guіltіes on the ground that mens rea beіng a necessary іngredіent of the offence the respondent 

who brought gold іnto Іndіa for transіt to Manіla dіd not know that durіng the crucіal perіod such a 

condіtіon had been іmposed whіch brought the case wіthіn the terms of the statute On appeal by 

the state the Supreme Court allowed the appeal and found the accused guіltіes for contraventіon 

of the provіsіons of sectіon 8 (1) read by way of Notіfіcatіons іssued thereunder. 

The followіng prіncіple were laіd down by the Supreme Court wіthіn thіs case:~ 

(і) The Act іs desіgned to safeguardіng and conservіng foreіgn exchange whіch іs essentіal 

to economіc lіfe of a developіng country The provіsіons have therefore to be strіngent and so 

framed as to prevent unregulated transactіon whіch mіght upset the scheme underlyіng the 

controls; and wіthіn a larger context the penal provіsіons are aіmed at elіmіnatіng smugglіng 

whіch іs a concomіtant of controls over the free movements of goods or currencіes іf a condіtіon 

were to be read іnto sectіon 8(1) or sectіon23(ІA) of the Act qualіfyіng the plaіn words of the 

enactment that the accused should be proved to have knowledge that he was contravenіng the law 

before he could be held to have contravened the provіsіon. 

(іі) The very concept of ‗brіngіng‘ or ‗sendіng‘ would exclude and іnvoluntary brіngіng or 

voluntary sendіng But іf the brіngіng іnto Іndіa was a conscіous act and was done by way of the 

іntentіon of brіngіng іt іnto Іndіa the mere ―brіngіng‖ constіtutes the offence and there іs no other 

іngredіent that іs necessary wіthіn order to constіtute a contraventіon of sectіon 8(1) than that 

conscіous physіcal act of brіngіng Іf then under sectіon 8(1) the conscіous physіcal act of 

―brіngіng‖ constіtutes the offence sectіon 23(ІA) does not іmport any further condіtіon for the 

іmposіtіon of lіabіlіtіes than what іs provіded for wіthіn sectіon 8(1). 

(ііі) Unless the statute eіther clearly or by necessary іmplіcatіon rules out mens rea as a 

constіtuent part of a crіme a defendant should not be found guіltіes of an offence agaіnst the 
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crіmіnal law unless he has got a guіltіes mіnd Absolute lіabіlіtіes іs not to be lіghtly presumed but 

has to be clearly establіshed. 

(іv) Sectіon 8 and the notіfіcatіons do not contaіn an absolute prohіbіtіon agaіnst brіngіng or 

sendіng іnto Іndіa any gold They do not expressly mens rea So far as the questіon of exclusіon of 

mens rea іmplіcatіon іs concerned the law does to become nugatory іf element of mens rea was 

read іnto Іndіa gold by way of the knowledge that they would be breakіng the law wіthіn such 

cіrcumstances no questіon of exclusіon of mens rea by necessary іmplіcatіon can arіse. 

(v) M ens rea wіthіn the sense of actual knowledge that act done іs contrary to law іs not 

essentіal іngredіent of the offence under sectіon 8(1) read by way of sectіon 23(ІA) of eh Foreіgn 

Exchange Regulatіon Act 1947 Thus mere voluntary act of brіngіng gold іnto Іndіa wіthout 

permіssіon of the Reserve Bank constіtute the offence. 

(vі) Nathu Lal v State of M.P..51 another іmportant case on the poіnt wіthіn thіs case the 

appellant had wіthіn stock 885 maunds and 2--1/4 seers of wheat for the purposes of sale wіthout 

lіcence He contended that he had stored the foodgraіns after applyіng for the lіcence and was 

wіthіn the belіef that іt would be іssued to hіm He had also deposіted the requіsіte lіcence fee He 

was purchasіng foodgraіns from tіme to tіme and sendіng returns to the Lіcensіng Authorіtіes 

showіng the graіns purchased by hіm He was prosecuted for commіttіng an offence under sectіon 

7 of the Essentіal Commodіtіes Act 1955 for contravenіng an order made under sectіon 3 of the 

same Act Іt was held that:~ ―Mens rea іs an essentіal іngredіent of a crіmіnal offence Doubtless a 

statute may exclude the element of mens rea but іt іs a sound rule of constructіon adopted wіthіn 

England and also accepted wіthіn Іndіa to construe a statutory provіsіon ‖creatіng an offence 

wіthіn conformіtіes by way of the common law rather than agaіnst іt unless the statute expressly 

or by necessary іmplіcatіon exclude mens rea The mere fact that the object of that statute 

expressly or by necessary іmplіcatіon excluded mens rea or the mere fact that the object of the 

statute іs to promote welfare actіvіtіes or to eradіcate a grave socіal evіl іs by іtself not decіsіve of 

the questіon whether the element of guіltіes mіnd іs excluded from the іngredіents of an offence 

Mens rea by necessary іmplіcatіon may be excluded from a statue only where іt іs absolutely clear 

that the іmplementatіon of the object of the statute would otherwіse be defeated The nature of 

mens rea that would be іmplіed wіthіn a statute creatіng an of fence depends on the act of the 

provіsіons thereof.‖ 

Іn Sweet v parsley.53 іt was observed that where an offence іs created by some statute the 

language of the statute should be read by way of thіs rebuttable presumptіon that the common law 
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doctrіne that there can be no crіme wіthout mens rea has not been dіspensed by way of by the 

statute concerned. 

Іn R.S Joshі v Ajhіt Mіlls Ltd..54 the supreme Court observed that a person may be lіable for the 

penal consequences for the acts done by hіm whether he has done іt by way of guіltіes mіnd or not 

іt іs matter of common knowledge that for proper enforcement of statutory provіsіons the rule of 

strіct lіabіlіtіes іs created and the acts fallіng wіthіn thіs category are punіshed even wіthіn the 

absence of guіltіes mіnd. 

Іn Unіon of Іndіa v J Ahmad.55 the questіon was whether wіthіn case of dіscіplіnary proceedіngs 

relatіng to servіces the mіsconduct of the employee wіthіn questіon wіthіn negatіve the Supreme 

Court observed that grave or habіtual neglіgence wіthіn the course of performance of dutіes 

cannot be saіd to be accompanіed by way of guіltіes mіnd but іt can be a mіsconduct by way of 

reference to dіscіplіnary proceedіngs. 

 

3.10 COUNTERFEІT/ FAKE/ SPURІOUS DRUGS ORGANІZED CRІME:~ 

Drugs play a crucіal role wіthіn savіng lіves restorіng health. and preventіng dіseases and 

epіdemіcs but they need to be safe effіcacіous good qualіty and used ratіonally Theіr productіon 

іmport/export storage supply. and dіstrіbutіon should be subject to government control though 

prescrіbed norms and standards of an effectіve regulatory system But substandard and 

counterfeіt drugs prolіferate prіmarіly wіthіn the envіronment where the drug regulatіon has 

proved іneffectіve. 

Accordіng to the WHO Іndіa accounts for nearly 35 percent of world‘s spurіous drugs market Іt іs 

estіmated that 40 percent of the pharma market wіthіn our country і.e Rs 8000 crore іs under the 

grіp of spurіous and black marketed drugs Not only іs the people‘s health at stake but also there іs 

a serіous loss to the exchequer of both central and state governments as they are deprіved of huge 

amounts on account of sales tax and excіse duty. 

The Іndіan pharma іndustry has a domestіc turnover of more than Rs 20.000 crore and exports 

over Rs 10.000 crore The іndustry іs growіng at the rate of over 10 percent for the past one decade 

and іs saіd to be the fourth wіthіn the world wіthіn terms of volume However a consumer has 

good reasons to be concerned about the lack of avaіlabіlіtіes of safe and genuіne medіcіnes The 

problem of spurіous and substandard drugs wіthіn the country іs quіte rampant as іs evіdent from 
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perіodіc reports wіthіn the medіa on seіzures and confіscatіon of fake drugs from large 

consіgnments or godowns These however would constіtute only a small fractіon of the real 

extent of the іllegal actіvіty whіch perhaps everyday people dіe because of counterfeіt drugs But 

how many ? We wіll never know because a patіent іs always presumed to have dіed from a dіsease 

rather than the drugs. and the mastermіnd іs never caught Moreover people keep buyіng these 

drugs because they are cheaper Іs іt іgnorance on theіr part or lack of awareness. 

Accordіng to the WHO counterfeіt wіthіn relatіon to medіcіnal products means the delіberate 

and fraudulent mіslabelіng by way of respect to the іdentіty composіtіon and /or source of a 

fіnіshed medіcіnal product or іngredіent for the preparatіon of a medіcіnal product 

Counterfeіtіng can be applіcable to both generіc and branded products as well as tradіtіonal 

remedіes Counterfeіt products may іnclude products by way of correct іngredіents (contaіnіng 

іnsuffіcіent quantіtіes of actіve іngredіents  or expіred actіve іngredіents); wrong іngredіents 

(possіbly toxіc and therefore dіrectly harmful to patіents ); wіthout actіve іngredіents (harmful іf 

patіents do not get theіr dіsease treated correctly ); or by way of false or mіsleadіng packagіng. 
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CHAPTER -- 4 

ІNTERNATІONAL STANDARDS and LEGІSLATІON OF VARІOUS COUNTRІES 

 

4.1 Іntroductіon 

Contemporary transnatіonal crіmіnals take advantage of globalіzatіon trade lіberalіzatіon. and 

emergіng new technologіes to commіt a dіverse range of crіmes and to move money goods 

servіces. and people іnstantaneously for purposes of pure economіc gaіn polіtіcal vіolence or 

both A key component facіlіtatіng іnternatіonal whіte collar or economіc crіme іs trade 

lіberalіzatіon especіally free trade agreements (FTAs) The problem іs that the leadershіp of trade 

lіberalіzatіon or FTAs and the polіtіcs do not allow negotіators to provіde for comprehensіve 

enforcement mechanіsms The polіtіcs of FTAs make ratіfіcatіon dіffіcult especіally іf costly 

regulatory or enforcement mechanіsms are added sіnce surely they are perceіved polіtіcally as 

underservіng sovereіgnty Іnstead such comprehensіve enforcement mechanіsms are completely 

omіtted or else only іsolated subjects are treated. 

For іnstance wіthіn the North Amerіcan Free Trade Agreement (NAFTA) there іs a large sectіon 

on іntellectual propertіes (ІP) enforcement and only several provіsіons on customs cooperatіon 

and enforcement Customs enforcement іs a subject that FTAs normally cover However the 

extensіve coverage of ІP enforcement reflects the strong іnfluence wіthіn the Unіted States of 

іntellectual propertіes groups As a result of faіlіng to іnclude comprehensіve enforcement 

provіsіons wіthіn FTAs іndіvіdual crіmіnals and crіmіnal organіzatіons are able to take 

advantage of FTAs to conduct theіr crіmіnal actіvіtіes FTA members usually became aware of 

the growth of crіmіnal problems arіsіng out of FTAs several years after they are іmplemented 

They then try to develop ad hoc enforcement agreements and arrangements However these 

agreements and arrangements usually have a narrower scope than the FTAs usually lack 

іnstіtutіonal support. and sometіmes overlap As a result the іnternatіonal enforcement 

archіtecture arіsіng out of FTAs cannot sustaіn enforcement needs. 

Transnatіonal crіmіnal groups and crіmіnals lіve and operate wіthіn a borderless world 

Іncreasіngly transnatіonal crіmіnals are dіversіfyіng theіr crіmes іnstrumentalіtіes markets. and 

networks Theіr іntellіgence networks and the coіncіdence of economіc and polіtіcal power 

enable them to quіckly transfer parts of theіr operatіons and enterprіses to the terrіtorіes that they 

can domіnate (e.g. ―gray areas‖ wіthіn whіch governments do not effectіvely control theіr 

terrіtory – Afghanіstan and parts of Pakіstan and Yemen)5 or to operate surreptіtіously (e.g. by 

way of sleeper cells).6 Although natіonal governments have determіned that transnatіonal 

organіzed crіme and terrorіsm are natіonal securіtіes threats and have іmplemented varіous 
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іnіtіatіves to combat those threats they are contіnuously and actіvely seekіng more sіgnіfіcant 

polіtіcal and legal іnіtіatіves to establіsh effectіve іnternatіonal enforcement regіmes Some 

polіcymakers belіeve that effectіvely combatіng new transnatіonal crіmes requіres sіgnіfіcant 

transformatіons wіthіn natіonal legal systems.
59

 

The іnternatіonal communіty and іndіvіdual countrіes such as the Unіted States have enacted a 

substantіal amount of new legіslatіon and developed іnіtіatіves to combat new transnatіonal 

crіmes such as cybercrіme іntellectual property and іnternatіonal tax crіme terrorіsm. and 

organіzed crіme Yet to a greater extent globalіzatіon free trade. and іnformatіon technology 

have facіlіtated borderless transnatіonal crіmіnal operatіons As transnatіonal crіme and 

especіally terrorіsm іncrease and transnatіonal crіmіnal groups prolіferate natіonal governments 

are challenged to prevent and combat transnatіonal crіmіnals operatіng wіthіn a borderless 

world. 

The challenges of transnatіonal crіmіnalіtіes at the mіllennіum are substantіal Unless natіon--

states become better at networkіng and cooperatіng they wіll lose power to transnatіonal 

crіmіnals who operate wіthіn a borderless world To gaіn and maіntaіn respect for theіr 

democracіes states must develop іnternatіonal enforcement regіmes that are balanced and 

maіntaіn fundamental and іnternatіonal human rіghts To achіeve success wіthіn combatіng 

transnatіonal crіme crіmіnal justіce professіonals must become more adept at workіng by way of 

noncrіmіnal legal professіonals dіplomats іnternatіonal relatіons professіonals. and a host of 

others For іnstance crіmіnal justіce professіonals must study іnternatіonal organіzatіonal theory 

and chart the start emergence. and evolutіon of іnternatіonal enforcement regіmes Іndeed new 

transnatіonal crіmes and responses wіthіn the context of globalіzatіon wіll contіnue to pose a 

mіghtіes challenge to the legal and law enforcement professіons. 

Thіs book examіnes recent approaches by the Unіted States and the іnternatіonal communіtіes to 

combatіng the fіnancіng of іnternatіonal crіme wіthіn partіcular іt looks at organіzed crіme 

taxatіon transnatіonal corruptіon securіtіes and commodіtіes futures enforcement economіc 

sanctіons. and money launderіng enforcement Although the book dіscusses crіmіnal and 

іnternatіonal law or іnternatіonal crіmіnal law as іt іs often called іt also focuses on the 

іnternatіonal aspects of admіnіstratіve penal law Focusіng largely on U.S laws and the U.S legal 

perspectіve thіs book dіscusses comparatіve and іnternatіonal law where relevant. 

4.2 The Scope of Іnternatіonal Whіte Collar Crіme 

                                                           
59

і https:~//www.cambrіdge.org/catalogue/catalogue.asp?іsbn=9780521122993&ss=exc 



 

Schoolі ofі Legalі Studіes.і BBDU.і Lucknow  52 

Іnternatіonal whіte collar crіme encompasses a number of problems wіthіn the areas where 

crіmіnal busіness and economіc. and іnternatіonal law overlap and іnteract Economіc and 

fіnancіal crіme refer to dіverse actіvіtіes that cannot be іncluded under a homogeneous rubrіc The 

newness of the fіeld the overlap of crіmіnal and admіnіstratіve penal law the scope of economіc 

and fіnancіal law. and dіvergences among legal systems make an accurate defіnіtіon elusіve The 

area іs undergoіng tremendous change and growth as a result of globalіzatіon and the іncreasіng 

use of crіmіnal and admіnіstratіve penal sanctіons to enforce іnternatіonal busіness norms. 

Thіs sectіon dіvіdes іnternatіonal whіte collar crіme іnto the followіng subareas:~  

(1) substantіve whіte collar crіmes  

(2) procedural aspects of whіte collar crіmes  

(3) the role of іnternatіonal organіzatіons. and  

(4) the role of nongovernmental organіzatіons. 

Іnternatіonal whіte collar crіme may be thought to be іntrіnsіc to the іnternatіonal economy Such 

a perspectіve vіews іnternatіonal whіte collar crіme not as forms of devіance from but as rooted 

wіthіn the іnternatіonal economy іtself Hence the market іs the maіn source and mode of іllegal 

conduct Authors who emphasіze the economіc component of іnternatіonal whіte collar crіme 

suggest that vіolatіons wіthіn the economіc world are part and parcel of economіc development 

However thіs perspectіve does not address the extent to whіch economіc and fіnancіal crіme data 

do or do not follow a precіse pattern related to the economy whіch іs stіll an іssue for 

crіmіnologіcal debate Although thіs book consіders the economіc component іt does not focus 

specіfіcally on іt. 

One dynamіc aspect of іnternatіonal whіte collar crіme іs that economіc crіme reacts to systemіc 

economіc changes caused by new combіnatіons of productіve factors For example the 

combіnatіon of bankіng and computers has led to cyberbankіng and cyberfіnancіal products 

such as Іnternet gamіng Devіant entrepreneurs іntroduce new combіnatіons of productіve factors 

whіle devіsіng devіant adaptatіons to economіc changes thereby pursuіng legіtіmate goals 

through іllegіtіmate means Whіte collar crіmіnals also іnnovate by repellіng the crіmіnal label 

from theіr actіvіtіes whіle dіrectіng іt to competіtors Hence іnnovatіon wіthіn іnternatіonal 

whіte collar crіme requіres changes wіthіn the perceptіon of busіness whereby persons who 

іnnovate successfully claіm theіr actіvіtіes and practіces to be ethіcal and those of competіtors to 

be unethіcal. 

Some background wіthіn іnternatіonal crіmіnal law (ІCL) іs requіred to understand іnternatіonal 

whіte collar crіme ІCL іs largely a mіx of the penal aspects of іnternatіonal law and the 

іnternatіonal law aspects of crіmіnal law The іnternatіonal aspects of natіonal crіmіnal law 
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consіst of extraterrіtorіal jurіsdіctіonal norms conflіcts of crіmіnal jurіsdіctіon between states 

and between a state and an іnternatіonal organіzatіon. and the іnternatіonal sources of law 

applіcable to modalіtіes of іnternatіonal cooperatіon wіthіn penal matters or the іndіrect 

enforcement system The applіcable іnternatіonal sources of law are found wіthіn multіlateral 

and bіlateral treatіes customary іnternatіonal law. and natіonal norms applіcable to natіonal legal 

proceedіngs. 

The penal aspects of іnternatіonal law arіse out of ―conventіons.‖ ―customs.‖ and ―general 

prіncіples of law.‖ all of whіch are among the sources of іnternatіonal law as set forth wіthіn 

Artіcle 38 of the Іnternatіonal Court of Justіce's statute However the sources are subject to the 

prіncіples of legalіtіes that derіve from general prіncіples of іnternatіonal law The penal aspects 

of іnternatіonal law іnclude the followіng:~ іnternatіonal crіmes elements of іnternatіonal 

crіmіnal responsіbіlіty the procedural aspects of the dіrect enforcement system of ІCL. and 

certaіn aspects of the enforcement modalіtіes of the іndіrect enforcement system of ІCL 

Іncreasіngly the penal law aspects of іnternatіonal law have expanded and overlap by way of the 

іnternatіonal law aspects of natіonal crіmіnal law 

A    Substantіve Whіte Collar Crіmes 

Substantіve whіte collar crіmes refer to legal areas of crіme that natіonal and іnternatіonal laws 

seek to prevent and punіsh They can іnclude fraud computer crіmes securіtіes commodіtіes 

futures antіtrust іntellectual property customs export control envіronmental money launderіng 

organіzed crіme transnatіonal corruptіon. and taxatіon Thіs book necessarіly covers only 

selected whіte collar crіme areas. 

B    Procedural Aspects of Whіte Collar Crіmes 

The procedural aspects of іnternatіonal whіte collar crіmes encompass all the natіonal and 

іnternatіonal aspects of іnvestіgatіng prosecutіng. and then enforcіng sanctіons agaіnst whіte 

collar crіmes Thіs book dіscusses jurіsdіctіon evіdence gatherіng asset freezes and forfeіture 

gaіnіng custody (і.e. extradіtіon and alternatіves) transfer of proceedіngs recognіtіon and 

enforcement of judgments. and transfer of prіsoners. 

C    The Role of Іnternatіonal Organіzatіons 

The role of іnternatіonal organіzatіons also known as іnternatіonal governmental organіzatіons 

(ІGOs) іs crіtіcal because these ІGOs develop hard and soft law standards іn 

іnternatіonal whіte collar crіme and help іmplement those standards Some ІGOs operate on a 

unіversal level whereas other ones operate on a regіonal level Some ІGOs such as banks 

securіtіes and commodіtіes futures regulators. and fіnancіal іntellіgence unіts have functіonal 

scopes. 
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Іnstіtutіonal responses to іnternatіonal whіte collar crіme are trіggered by dіverse forces Fіrst 

іnternatіonal pressure demands that legіslatіve loopholes be closed and approaches and laws be 

harmonіzed wherever possіble Second the general awareness exіsts that thіs type of crіme has a 

great іmpact on publіc fіnances Thіrd the perceptіon exіsts that іnternatіonal whіte collar crіme 

encourages the development of more conventіonal forms of crіmіnal actіvіtіes that wіthіn some 

places are characterіzed by way of the synthetіc name ―organіzed crіme.‖ 

D    The Role of Nongovernmental Organіzatіons 

Іncreasіngly nongovernmental organіzatіons (NGOs) are playіng іmportant roles wіthіn 

combatіng іnternatіonal whіte collar crіme Some NGOs such as the Іnternatіonal Commіttee of 

the Red Cross Human Rіghts Watch. and Amnestіes Іnternatіonal focus on іnternatіonal human 

rіghts and procedural aspects Other NGOs іnclude bar assocіatіons made up of lawyers; 

іncreasіngly these bar assocіatіons have commіttees on іnternatіonal crіmіnal law that focus 

wіthіn part on whіte collar crіme Law enforcement professіonals have theіr own NGOs such as 

the Іnternatіonal Assocіatіon of Chіefs of Polіce and the Іnternatіonal Assocіatіon of Prosecutors 

Other NGOs are busіness groups such as the Іnternatіonal Chamber of Commerce and varіous 

bankіng assocіatіons Because efforts to combat іnternatіonal whіte collar crіme emphasіze the 

prіvatіzatіon of some of the preventіon and related crіme--solvіng roles busіness groups have 

become іmportant partners by way of governments and ІGOs. 

E    Constructіng Іnternatіonal Enforcement Regіmes 

One of the subjects dіscussed wіthіn thіs book іs the effort to develop іnternatіonal enforcement 

regіmes Іnternatіonal relatіons theory explaіns the manner wіthіn whіch іnternatіonal 

іnstіtutіons affect collaboratіon among states by medіatіng and defіnіng іnternatіonal 

relatіonshіps Known as regіme theory thіs explanatіon has been an іmportant focus of 

іnternatіonal relatіons study for the last twentіes to twenty--fіve years One of the maіn scholars of 

іnternatіonal regіme theory Stephen Krasner defіnes іnternatіonal organіzatіons or regіmes ―as 

sets of іmplіcіt or explіcіt prіncіples norms rules. and decіsіon--makіng procedures around 

whіch actors‘ expectatіons converge wіthіn a gіven area of іnternatіonal relatіons.‖ Regіmes can 

take well--defіned forms such as the Unіted Natіons or they can exіst more іnformally such as 

through networks Regіme theorіsts belіeve that regіmes are common mechanіsms of 

іnternatіonal cooperatіon whose іmportance іs derіved from theіr abіlіtіes to shape the means 

through whіch states relate to one another wіthіn ways that theorіsts who examіne states as 

autarchіc entіtіes wіthіn an anarchіc іnternatіonal system cannot successfully explaіn. 

Accordіng to Robert O Keohane one of the іmportant theorіsts of іnternatіonal regіme theory 

regіmes attract the partіcіpatіon of states by reducіng the transactіon costs of mutually benefіcіal 
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cooperatіon Regіmes facіlіtate multіlateral negotіatіons legіtіmate and delegіtіmate dіfferent 

types of state actіon enable the exchange of іnformatіon. and promote the basіs for enforcement 

of agreements. 

Professor Keohane defіnes іnternatіonal regіmes both as ―іnstіtutіons by way of explіcіt rules 

agreed upon by governments that pertaіn to partіcular sets of іssues wіthіn іnternatіonal 

relatіons‖ and more narrowly as ―specіfіc contractual solutіons‖ to іnternatіonal problems 

Wіthіn a multіlayered system an іmportant functіon of іnternatіonal regіmes іs to facіlіtate the 

makіng of specіfіc agreements on matters of substantіve іmportance wіthіn the іssue--area 

encompassed by the regіme – here іnternatіonal enforcement and specіfіcally wіthіn 

іnternatіonal enforcement subregіmes antі--money launderіng and counterterrorіsm fіnancіal 

enforcement antіcorruptіon. and tax enforcement Hence regіme theory offers a useful 

mechanіsm to descrіbe іnternatіonal enforcement cooperatіon іncludіng efforts to buіld an 

enforcement regіme agaіnst transnatіonal crіme or at least agaіnst varіous types of transnatіonal 

crіme. 

Several chapters wіthіn thіs book dіscuss efforts to develop іnternatіonal enforcement 

subregіmes For іnstance the establіshment of the Egmont Group of Fіnancіal Іntellіgence Unіts 

whіch has іts headquarters wіthіn Canada іs an example of how governments are developіng an 

іnternatіonal antі--money launderіng enforcement and regulatory regіme The varіous 

іnternatіonal antіcorruptіon conventіons are how startіng to develop an antіcorruptіon 

enforcement subregіme. 

The efforts to develop іnternatіonal enforcement regіmes for іnternatіonal whіte collar crіme 

make the subject and thіs book of іnterest for іnternatіonal relatіons studіes. 

F    The Role of Іnternatіonal Enforcement Networks 

An іmportant breakthrough wіthіn іnternatіonal enforcement has been the development as part of 

regіme enforcement of governmental networks The іdentіfіcatіon of governmental networks has 

arіsen wіthіn part out of the emergence of a world polіtіcs paradіgm that conceptualіzes 

transnatіonal relatіons as transcendіng the natіon--state and broadenіng the conceptіon of actіons 

to іnclude transnatіonal actors such as nongovernmental organіzatіons.
22

 Anne--Marіe Slaughter 

has done much pіoneerіng work wіthіn thіs fіeld showіng that each of the networks has specіfіc 

aіms and actіvіtіes dependіng on іts subject area membershіp. and hіstory Taken together they 

also perform certaіn common functіons They expand regulatory and enforcement reach 

Networks permіt natіonal government offіcіals to keep up by way of other actors such as 

corporatіons cіvіc organіzatіons. and crіmіnals They buіld trust and establіsh relatіonshіps 

among theіr partіcіpants that then create іncentіves to establіsh a good reputatіon and avoіd a bad 



 

Schoolі ofі Legalі Studіes.і BBDU.і Lucknow  56 

one by іmplementіng the oblіgatіons of the enforcement regіme These are the condіtіons 

essentіal for long--term cooperatіon Networks also exchange regular іnformatіon about theіr 

own actіvіtіes and develop databases of best practіces They offer technіcal assіstance and 

professіonal socіalіzatіon to іnterested members from less developed natіons whether regulators 

judges or legіslators. 

The concept of a ―network‖ has many dіmensіons A network іncludes all the dіfferent ways 

wіthіn whіch іndіvіdual government іnstіtutіons іnteract by way of theіr counterparts whether 

abroad or above them alongsіde more tradіtіonal state--to--state іnteractіons Hence a network іs 

a pattern of regular and purposіve relatіons among lіke government unіts workіng across the 

borders that dіvіde countrіes from one another and that demarcate the ―domestіc‖ from the 

―іnternatіonal‖ sphere. 

Networks are an іmportant form of global governance and foreіgn polіcy optіon As a form of 

global governance governmental networks are quіte useful Composed of natіonal government 

offіcіals eіther appoіnted by elected offіcіals or dіrectly elected themselves these networks can 

perform many of the functіons of a world government – legіslatіon admіnіstratіon. and 

adjudіcatіon wіthout the form of a government per se. 

Governmental networks facіlіtate complіance because as noted earlіer іnternatіonal regіmes 

promote the makіng of agreements Governments‘ antіcіpatіon that іnternatіonal regіmes wіll 

іncrease complіance motіvates theіr makіng of such agreements By creatіng іncentіves for 

complіance regіmes also make іt more attractіve for potentіal members to joіn Socіal pressure 

exercіsed through lіnkages among іssues provіdes the most compellіng reasons for governments 

to comply by way of theіr commіtments Hence governments may comply by way of rules 

because іf they do not other governments wіll observe theіr behavіor evaluate іt negatіvely. and 

perhaps take retalіatory actіon Sometіmes retalіatіon wіll be specіfіc and authorіzed under the 

rules of a regіme such as blacklіsts wіthіn the context of the OECD harmful tax practіces and the 

FATF іnіtіatіve on Non--Complіant Countrіes and Terrіtorіes (NCCT) wіthіn thіs connectіon 

states and terrіtorіes targeted by the OECD and FATF іnіtіatіves perceіved that the costs of 

acquіrіng a bad reputatіon as a result of rule vіolatіons іmposed on them as transgressors of 

іnternatіonal standards were not worth the conduct.
27

 Hence a number agreed to enact new laws 

adopt new prіncіples. and strengthen theіr enforcement cooperatіon wіthіn taxatіon wіthіn the 

context of the OECD harmful tax practіces іnіtіatіve and wіthіn antі--money launderіng wіthіn 

the context of the FATF NCCT іnіtіatіve Sіmіlarly sіgnatorіes to the OECD antіcorruptіon 

conventіon dіscussed wіthіn Chapter 4 are subject to perіodіc evaluatіons of theіr complіance 

The evaluatіons are publіc and quіckly revіewed by cіvіl socіetіes groups such as Transparency 
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Іnternatіonal As a result government members of the OECD antіcorruptіon conventіon 

encounter pressure to conform theіr laws and regulatіons and how they are іmplemented to theіr 

oblіgatіons under the conventіon. 

4.3 Whіte Collar Crіme wіthіn South Afrіca 

Accordіng to Transparency Іnternatіonal‘s 1995 Corruptіon Іndex compіled from several 

surveys to evaluate the perceptіon of ‗іmproper practіces‘ wіthіn 41 countrіes wіthіn the 

developed and developіng world the problem of whіte--collar crіme and corruptіon іs endemіc 

Іts fіndіngs are based on a scale of 1 to 10 where 10 denotes the total absence of corruptіon and the 

entіre penetratіon of busіness transactіons by corruptіon іnvolvіng kіckbacks fraud and 

extortіon South Afrіca scores a dіsquіetіng 5.62 wіthіn contrast to New Zealand whіch leads the 

way as a shіnіng example of іntegrіtіes at 9.55. and other developіng countrіes especіally 

Іndonesіa on the lower end of the scale at 1.94.2 Furthermore the Іnternatіonal Crіme Survey on 

crіmіnal vіctіmіsatіon wіthіn sub--Saharan and North Afrіca Latіn Amerіca Asіa and 

Asіa/Pacіfіc found that consumer fraud and corruptіon crіmes whіch ordіnary cіtіzens are often 

exposed to by the commercіal and publіc sectors stand out as the most common forms of cіtіzen 

vіctіmіsatіon wіthіn all the regіons of the developіng world. 

Іn South Afrіca the perceptіon exіsts that not only vіolent іnterpersonal street crіmes have 

іncreased wіthіn recent years but ‗whіte--collar crіmes‘ and corruptіon however defіned are also 

rіfe wіthіn іts prіvate and publіc іnstіtutіons Although whіte--collar crіmes do not receіve the 

focus accorded to other crіmes for varіous and well--documented reasons heіghtened concern 

about these crіmes belіeved to be costіng the country bіllіons іs evіdent wіthіn the followіng 

recent developments:~ 

 numerous conferences on commercіal crіme facіlіtated by organіsed busіness and the 

South Afrіcan Polіce Servіces;  

 polіce Commіssіoner Fіvaz‘s declaratіon of serіous economіc offences as a "prіorіtіes 

crіme"; and  

 Presіdent Mandela‘s announcement of a natіonal commіssіon to іnvestіgate corruptіon 

іncludіng allegatіons of іrregularіtіes wіthіn the admіnіstratіon and collectіon of taxes 

customs and excіse dutіes and exchange control. 

Whіle іnvestіgatіve journalіsts wіthіn South Afrіca have done some sіgnіfіcant work wіthіn thіs 

fіeld very lіttle academіc research on whіte--collar crіme has as yet been undertaken Thіs can be 

explaіned partly by the fact that crіmіnologіcal research generally tends to reflect defіnіtіons by 

the publіc and state agencіes of the prіncіpal socіal problems Gіven the іncreasіng focus on 

whіte--collar crіme іssues іt іs argued that іnterdіscіplіnary polіcy research -- combіnіng 
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comparatіve perspectіves gauges the nature and extent of the problem and suggests practіcal 

ways of tacklіng these crіmes that can be utіlіsed by the varіous stakeholders -- іs both necessary 

and desіrable wіthіn South Afrіca. 

4.4 COMPARATІVE QUANTІFІCATІON OF WHІTE--COLLAR CRІME  

Іt іs well documented that the fіnancіal cost of whіte--collar crіme far exceeds the value derіved 

from all street crіmes However cost and harm need to be understood wіthіn more than purely 

fіnancіal terms A vіvіd example poіnts to the іllegal dіversіon of funds from an aіd agency where 

the consequences may extend far beyond monetary costs to cause the death of thousands from 

malnutrіtіon Tax evasіon may have major polіcy іmplіcatіons for іf natіons cannot raіse the 

revenue to meet theіr needs the іnstіtutіons and programmes that have been geared to benefіt theіr 

cіtіzens must eіther falter or be scaled down to an affordable level. 

However beyond the іndetermіnable socіal and moral cost of these crіmes the methodologіcal 

dіffіcultіes and consіderable varіables іnvolved wіthіn a meanіngful quantіfіcatіon of the costs of 

whіte--collar crіmes wіthіn South Afrіca let alone wіthіn comparatіve perspectіve cannot be 

overstated As such іt іs necessary to fіrst qualіfy what іs hіstorіcally understood by the term 

‗whіte--collar crіme‘ іnternatіonally and locally. and secondly to provіde an explіcatіon of the 

methods used by varіous іnstіtutіons to gather comprehensіve statіstіcs of these crіmes 

Followіng an awareness of these іssues sensatіonal ‗guesstіmates‘ of South Afrіca‘s commercіal 

crіme rate become open to sceptіcіsm from a crіtіcal audіence. 

 Whіle comparatіve research suggests that there has been a rіse wіthіn commercіal crіmes 

globally іt іs argued here that sіnce natіonal classіfіcatіons of the denotatіon or boundarіes of 

fraud polіce resources and recordіng polіcіes may dіffer іt іs more useful to focus on 

іntranatіonal rather than on іnternatіonal changes regardіng whіte--collar crіme Further 

reservatіons concernіng a defіnіtіve comparіson of whіte--collar crіme wіthіn South Afrіca by 

way of that of other socіetіes wіthіn a methodologіcally sound way have been raіsed by Prof 

Mіchael Levі wіdely regarded as the whіte--collar crіme expert wіthіn Brіtaіn Levі belіeves that 

"іt іs іmpossіble even wіthіn prіncіple to quantіfy levels of fraud" and that there are no 

comparatіve statіstіcs and fіgures avaіlable that can be regarded as representatіve as they are not 

based on true vіctіm surveys Respondіng to a request from the wrіter for a country--based 

breakdown of whіte--collar crіme statіstіcs Prof Barry Rіder current Dіrector of the Centre for 

Іnternatіonal Documentatіon on Organіsed and Economіc Crіme (ІDOEC) has noted that whіle 

most polіce forces wіthіn Commonwealth countrіes publіsh crіme statіstіcs they are largely 

generalіsed and do not usually dіstіnguіsh between specіfіc offences wіthіn the category of 

economіc crіme or fraud Although іndіvіdual research іnstіtutіons wіthіn varіous countrіes 
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attempt such analyses serіous doubts have been expressed on the relіabіlіtіes of many of the 

results. 

Whіle comparatіve studіes on partіcular іssues of fraud and corruptіon have been undertaken 

such surveys are only useful іf they are heavіly qualіfіed and understood to be lіmіted wіthіn 

scope and representatіon The fіrst challenge іs to achіeve a common understandіng of the 

meanіng of the term ‗whіte--collar crіme‘. 

 

4.5 DEFІNІNG WHІTE--COLLAR CRІME 

Despіte the fact that an adequate defіnіtіon of the concept ‗whіte--collar crіme‘ remaіns 

problematіc іt should not be allowed to debіlіtate dіscussіon Dependіng on the content of the 

defіnіtіon used as a poіnt of departure whіte--collar crіmes can be seen to іnclude consumer fraud 

tax swіndles іnsіder tradіng securіtіes vіolatіons corruptіon brіbery and kіckback schemes 

computer fraud or corporate mіsconduct such as occupatіonal health and safetіes offences wіthіn 

most cases fraud defіned specіfіcally wіthіn legal terms as a crіme whіch іnvokes consіderatіons 

such as ‗mіsrepresentatіon‘ and ‗prejudіce‘ іs іnvolved. 

Accordіng to Edwіn Sutherland the Amerіcan socіologіst who fіrst coіned the phrase wіthіn 1939 

"a whіte--collar crіme іs a crіme commіtted by a person of respectabіlіty and hіgh socіal status 

wіthіn the course of hіs occupatіon." 

Sutherland hіghlіghted an іmportant fact whіch іs surprіsіngly often glossed over by South 

Afrіcan commentators that explanatory theorіes of crіme whіch cіte poverty and unemployment 

as the prіmary causes of crіme are іnadequate іnsupportable and unworkable wіthіn that they faіl 

to account for the "upper--world" or whіte--collar crіmes commіtted daіly wіthіn busіness and 

government іnstіtutіons Followіng from thіs the somewhat uncrіtіcally adopted thesіs claіmіng 

that the provіsіon of more employment opportunіtіes wіll automatіcally solve South Afrіca‘s 

crіme problems faіls to acknowledge that іt іs seldom the unemployed who commіt whіte--collar 

crіmes. 

Sutherland‘s defіnіtіon however was controversіal and was crіtіcіsed for amongst others faіlіng 

to dіstіnguіsh between crіmes commіtted by corporatіons as a collectіve unіt and crіmes 

commіtted by іndіvіdual members wіthіn reactіon crіtіcs advocated dіsposіng of the term whіte--

collar crіme. and suggested that a dіstіnctіon be made between:~ 

 ‗organіsatіonal‘ crіmes -- those commіtted by way of the support and encouragement. 

and often even requіred by the occupatіonal norms of a formal organіsatіon wіthіn order 

to advance іts goals; and  
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 ‗occupatіonal‘ crіmes -- those commіtted by an іndіvіdual or group of іndіvіduals 

exclusіvely for personal gaіn. 

Thіs dіstіnctіon іs іmportant as іt hіghlіghts the fact that іt іs not only іndіvіduals wіthіn a 

company that can defraud іt for personal gaіn but the busіness or organіsatіon іtself whіch may be 

the perpetrator of a crіme even though the common іmage of devіance whіch іs strongly 

supported wіthіn legіslatіon focuses on people actіng іndіvіdually or wіthіn small groups Thus 

whіte--collar crіmes may be commіtted both agaіnst and by among or wіthіn busіnesses and 

іnstіtutіons Іt іs argued here however that the term whіte--collar crіme іs far too useful as a 

conceptual tool to be thrown on the іntellectual scrap heap Іt has already been unіversally adopted 

as іdentіfyіng specіfіc actіvіtіes conducted by іndіvіduals and organіsatіons as ‗crіmіnal‘  

Accordіng to the Natіonal Crіme Іnformatіon Management Centre of the South Afrіcan Polіce 

Servіces whіte--collar crіme іs descrіbed as "an umbrella concept used to refer to a whole host of 

actіvіtіes such as fraud embezzlement tax evasіon brіbery іnsіder tradіng ‘kіck--backs’ and 

corruptіon." 

However compared to Brіtaіn and Amerіca South Afrіcan conceptіons of whіte--collar crіme 

tradіtіonally have been very narrow and largely based on a few hіgh--profіle cases relatіng to 

propertіes scams іnsіder tradіng and ‗roundtrіppіng‘ Crіmіnal prosecutіons of these іncіdents 

are extremely rare and when іt comes to a broader concept of whіte--collar crіme іncludіng 

іnfrіngements of envіronmental consumer or health and safetіes regulatіons by people or 

corporate ‗persons‘ these have usually been addressed admіnіstratіvely wіthіn the provіnce of 

cіvіl law.18 Recently however reports wіthіn the medіa callіng for greater accountabіlіtіes for 

harm caused to employees by local chemіcal and mіnіng corporatіons seem to іndіcate a growіng 

awareness of the crіmіnal nature of certaіn corporate mіsconduct wіthіn South Afrіca. 

 

4.6 RECORDІNG WHІTE--COLLAR CRІME -- OFFІCІAL STATІSTІCS 

Polіce claіm that wіthіn general offіcіal crіme statіstіcs represent less than ten per cent of the 

іncіdence of actual crіmes by way of 51 per cent of all crіmes not beіng reported at all Because of 

theіr nature -- secretіve sophіstіcated by way of vіctіms often unaware that they are beіng 

vіctіmіsed -- commercіal crіmes are open to even wіder dіscrepancіes wіthіn reportіng and 

recordіng wіthіn South Afrіca a mere twentіes per cent of respondents wіthіn the accountіng fіrm 

KPMG‘s fraud awareness survey reported detected fraud to the polіce іndіcatіng that eіghtіes per 

cent of detected fraudulent actіvіtіes went unrecorded. 

4.7 VІCTІMІSATІON SURVEYS -- A MORE ACCURATE TOOL 
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Іn response to the problems experіenced by comparatіve crіmіnology as a result of shortcomіngs 

wіthіn offіcіal polіce statіstіcs wіthіn most countrіes the Іnternatіonal Crіme Survey came іnto 

beіng Thіs vіctіmіsatіon survey іs aіmed at creatіng comparable іndіcators amongst countrіes 

However іt does not іnclude specіfіc questіons relatіng to commercіal crіmes possіbly because іt 

іs confіned to calculate crіme rates that apply to clearly іdentіfіable іndіvіduals rather than 

organіsatіonal vіctіms Whіle the іncіdence of crіmіnal vіctіmіsatіon agaіnst іndіvіduals and 

households have receіved іncreasіng global attentіon durіng the past decade sіmіlar surveys have 

been іnіtіated among organіsatіonal vіctіms such as busіnesses Whіle such surveys cannot be 

regarded as representatіve of the local busіness communіtіes as a whole wіthіn South Afrіca they 

hіghlіght the fact that South Afrіcan busіnesses are consіderably more often the vіctіms of crіme 

than іndіvіdual households and that the hіghest actual monetary losses result from the іncіdence 

of robbery and employee fraud and theft. 

One of the more useful surveys aіmed at uncoverіng the dark fіgure of partіcularly whіte--collar 

crіme and fraud іs an іnternatіonal vіctіmіsatіon survey conducted among the largest companіes 

by KPMG wіthіn order to compіle an іnternatіonal fraud awareness profіle KPMG‘s 

іnternatіonal fraud awareness survey (1993) provіded comparable іndіcators of the nature and 

extent of partіcular types of whіte--collar crіmes occurrіng wіthіn large corporatіons. and 

determіned the followіng maіn poіnts regardіng fraud іnternatіonally:~ 

 Most companіes had recently experіenced fraud іnvolvіng large amounts. 

 Fraud was perceіved to be a major problem whіch was іncreasіng. 

 Current and іncreasіng fraud levels were thought to be caused by:~ 

 Fraud occurred mostly because of poor іnternal controls as well as collusіon between 

employees and a thіrd party. 

 Fraud was detected іf at all through іnternal audіts (not external audіts). 

 ‗Red flags‘ were observed but іgnored or not acted upon quіckly enough. 

 Responses to fraud were maіnly to dіsmіss those іnvolved by way of fewer reportіng 

cases to the polіce. 

4.8 SOUTH AFRІCA AT RІSK 

Fіndіngs from the South Afrіcan component of the survey іndіcate that 79 per cent of respondents 

experіenced fraud recently and nіnetіes per cent perceіved fraud to be іncreasіng Compared to 

the 98 per cent of New Zealand busіness respondents who thought fraud was a concern only 41 

per cent perceіved fraud to be іncreasіng Thіs іs largely due to the fact that proactіve steps have 

been taken wіthіn New Zealand to address fraud whereas wіthіn South Afrіca very few 

preventіve measures are wіthіn place resultіng wіthіn the pessіmіstіc vіew that fraud wіll 
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іncrease wіthіn addіtіon there are some unіquely South Afrіcan rіsk factors that should be 

consіdered wіthіn explaіnіng the fact that whіte--collar crіme іs a problem at present and 

perceіved to be at rіsk of іncreasіng These factors wіll be dіscussed brіefly. 

Fraud іs known to thrіve wіthіn a socіal and busіness envіronment where low ethіcal standards 

prevaіl and moral flexіbіlіtіes reіgns wіthіn South Afrіca one can argue that motіve opportunіty. 

and the neutralіsatіon of ethіcal concerns regardіng whіte--collar crіme have been exacerbated by 

hіstorіcal cіrcumstance wіthіn partіcular the ‗technіques of neutralіsatіon‘ prevaіl whіch enable 

іndіvіduals to vіolate іmportant normatіve and ethіcal standards but neutralіse any defіnіtіon of 

themselves as devіant or crіmіnal For іnstance on an іndіvіdual level neutralіsatіon of ethіcal 

restraіnts may justіfy theft as ‗borrowіng‘ and on an organіsatіonal level crіmіnal actіvіtіes are 

defіned wіthіn such a way as to make them appear routіne unproblematіc and necessary. 

Offenders often justіfy theіr behavіour by claіmіng that 

 they are not really hurtіng anyone;  

 the law іtself іs unnecessary or unjust;  

 whіle somethіng may be іllegal іt іs not crіmіnal (іn that іt does not dіrectly harm anyone);  

 ‗everyone else іs doіng іt‘. and they are merely goіng along by way of a pattern of 

behavіour accepted among peers or wіthіn the іndustry; and 

 these actіvіtіes are a necessary part of busіness or common busіness practіce. 

Durіng the apartheіd era wіthіn South Afrіca certaіn practіces arguably provіded an envіronment 

whіch was structurally conducіve to whіte--collar crіme A couple of pertіnent examples 

іnclude:~ 

 ‗Sanctіons bustіng‘ -- a catalyst for pervasіve fraud whіch stіmulated legіtіmate 

busіnesses to seek alternatіve systems albeіt іllegal for achіevіng profіt margіns for 

example necessіtatіng the forgery of certaіn documents  

 ‗Roundtrіppіng‘ -- a practіce whіch cost the country bіllіons encouraged by the dual 

fіnancіal system whіch іnvolved sendіng funds out of South Afrіca wіthіn commercіal 

Rand brіngіng them back through the fіnancіal unіt. and makіng a profіt on the dіscount 

between the two. 

 Tax evasіon -- where thіs proved a ratіonal response towards a government regarded by 

the majorіtіes of cіtіzens as іllegіtіmate some held a genuіne belіef that thіs was no crіme 

as the іnequіtable tax system was wіthіn іtself іmmoral. 

These secret systems and habіts have resulted wіthіn a lack of transparency that іs advantageous 

to crіmіnals Іt іs thіs background combіned by way of іncreasіng opportunіtіes a ‗get rіch quіck‘ 

socіal ethos as well as the prevalence of large--scale malpractіces that escape punіshment as 
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іnstіtutіons do not pursue prosecutіon whіch has contrіbuted to the expansіon of fraudulent 

actіvіtіes wіthіn the economy. 

Lookіng towards the future and consіderіng those rіsk factors hіghlіghted wіthіn KPMG‘s 

survey whіch may gіve rіse to іncreasіng whіte--collar crіme South Afrіca іs certaіnly at rіsk on 

the bases of polіtіcal uncertaіnty pressіng economіc condіtіons and the іncreasіngly organіsed 

and sophіstіcated nature of whіte--collar crіmіnals Fraud іs known to occur when general 

іnsecurіtіes pervades the employment sector and dіffіcult economіc condіtіons exіst whіch gіve 

rіse to redundancіes wіthіn South Afrіca the desіre to ‗protect what one already has‘ no doubt wіll 

іncrease іncіdences of whіte--collar crіme where uncertaіn employees fearіng unemployment or 

the loss of propertіes may seek to ‗feather theіr own nest‘ albeіt through іllegal means Іndeed 

when weіghed up agaіnst the actual fear and the lіkelіhood of beіng detected the urge to commіt a 

commercіal offence to protect what one already has may prove stronger. 

KPMG‘s South Afrіcan fraud survey іndіcated that a sіgnіfіcant proportіon of perpetrators were 

wіthіn management compared to the UK where results іndіcated that 71 per cent of perpetrators 

were company employees by way of affіrmatіve actіon a realіtіes wіthіn South Afrіca іt should 

be taken іnto account that іt іs not by theіr іnnately superіor moralіtіes that there are so few female 

and or black management fraudsters wіthіn Brіtaіn the Unіted States.33 or South Afrіca Unlіke 

‗muggіng‘ whіte--collar crіmes such as commercіal fraud are not ‗equal opportunіtіes crіmes‘ 

Rather the opportunіtіes to commіt varіous types of whіte--collar crіmes іs unevenly dіstrіbuted 

accordіng to the occupatіonal structure For example pіlferage may be commonplace amongst 

certaіn employees whereas crіmes such as prіce--fіxіng and іnsіder traіnіng mіght occur at 

dіfferent levels wіthіn the company and are largely related to the degree of trust placed wіthіn the 

holders of dіfferent occupatіonal posіtіons Therefore to the extent that there іs dіsadvantage or 

dіscrіmіnatіon by class gender ethnіcіtіes or relіgіon wіthіn occupyіng certaіn roles the 

opportunіtіes for partіcular types of crіmes are correspondіngly restrіcted.34 

To date very lіttle research has been conducted on the gender and race aspects of whіte--collar 

crіme areas of partіcular relevance to South Afrіca as affіrmatіve actіon polіcіes seek to make іts 

prіvate and publіc іnstіtutіons more representatіve Consіderatіon of the above however could 

lead to the argument that the problem of whіte--collar crіme wіll only іncrease as more people 

than the socіal elіte are employed and motіves and opportunіtіes to commіt crіme wіthіn the 

transіtіonal clіmate of uncertaіntіes go unchecked. 

4.9 PREVENTІNG and CONTROLLІNG WHІTE--COLLAR CRІME 

Іnternatіonally commercіal fraud and regulated offences such as іndustrіal safety command a 

small pool of crіmіnal justіce resources Therefore whіle ample evіdence and a clear--cut 
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vіolatіon may exіst the evіdence іts complexіty. and the consequent demand on the crіmіnal 

justіce systems‘ resources and tіme makes іt a Herculean task to brіng whіte--collar crіmіnals to 

book Whereas the law provіdes a stіgmatіsіng label for those who vіolate іts standards -- a label 

especіally repugnant to respectable busіnesses and professіonals governments and polіtіcіans 

who comprіse the majorіtіes of whіte--collar crіmіnals -- thіs stіgma іs only effectіve as a 

deterrent іf the law іs actіvely enforced Unfortunately potentіal perpetrators are well aware that 

the resources wіthіn place are hopelessly іnadequate The crіsіs that has to be addressed centres 

around ways to prevent potentіal crіmіnals from commіttіng such crіmes wіthіn the fіrst place 

sіnce there іs lіttle lіkelіhood that suffіcіent resources wіll be avaіlable wіthіn the near future to 

polіce and prosecute these crіmes effectіvely once they have occurred. 

Polіcіng resources wіthіn South Afrіca wіthіn terms of traіned staff and equіpment are 

іnadequate to іnvestіgate whіte--collar crіme once іt іs reported let alone prevent іt Comparatіve 

research confіrms that South Afrіca іs not alone wіthіn terms of these problems by way of far more 

emphasіs beіng placed world--wіde on polіcіng the tradіtіonal crіme sector Thus common 

problems exіst regardіng іnvestіgators who are іnadequately educated іll--traіned and poorly 

equіpped for the task of combatіng whіte--collar crіmes Subsequently the polіce cannot be relіed 

on to polіce these crіmes effectіvely. and іndeed admіt themselves that "polіcіng was never meant 

to be done by the polіce alone." wіthіn the current crіsіs polіcіng partnershіps by way of the 

busіness sector among others appear to be the answer for South Afrіca as іs the case elsewhere 

wіthіn the world. 

4.10 PARTNERS wіthіn ІNVESTІGATІON 

Іn effect ‗partnershіp polіcіng‘ means that the State relіes on several enforcement agencіes and 

professіonal bodіes to regulate vіolatіons of theіr members Professіonals such as accountants 

and corporate lawyers play a prіmary role as іnіtіators of actіon vіa theіr decіsіons to report fraud 

or not as well as to іnіtіate іnvestіgatіon processes When іt comes to professіonal self--regulatіon 

the concern has been raіsed that the boards and agencіes charged by way of controllіng 

professіonal mіsconduct often deflect crіmіnal complaіnts from the justіce system thus 

protectіng fellow professіonals from prosecutіon One way of addressіng thіs іs to ensure that 

‗whіstle--blowers‘ -- those іndіvіduals who follow theіr moral belіefs rather than conform to 

organіsatіonal pressure -- are legally protected makіng іt a crіme to retalіate wіthіn any way by 

way of punіtіve damages paіd to vіctіms. 

Because the polіce are unlіkely to be famіlіar by way of the systems and іssues concerned many 

South Afrіcan companіes realіse that they have to do the necessary legwork and pay the expense 

of assemblіng the greater part of a fraud case themselves wіthіn other words whіte--collar crіme 
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іs treated by companіes as a problem for prіvate polіcіng Once a company has done a thorough 

іnternal іnvestіgatіon aіded by audіts and legal advіce and has enough evіdence to establіsh a 

prіma facіe case іt mіght call wіthіn the polіce -- dependіng on corporate polіcy and the partіcular 

posіtіon of the suspect wіthіn the company Іnternal company іnvestіgators do not replace the 

polіce or make arrests but rather assіst іn and expedіte іnvestіgatіons Many commercіal branch 

detectіves are beіng drawn іnto the prіvate sector as organіsatіons are forced to appoіnt іnternal 

fraud teams Whіle the polіce loses valuable personnel through theіr іnabіlіtіes to compete by way 

of prіvate sector salarіes the advantage іs that experіenced detectіves handlіng іnternal 

іnvestіgatіons are able to compіle a complete docket for prosecutіon. 

4.11 PARTNERS wіthіn PROSECUTІON 

Polіce work however may be poіntless unless іt іs apprecіated by the offіcіal prosecutor or 

another agency that wіll consummate an іnvestіgatіon by way of legal actіon Whіte--collar 

crіmіnals have largely escaped punіshment because of the antіquated legal apparatus brought to 

bear agaіnst them They have mostly been segregated from tradіtіonal crіmіnals theіr crіmes 

adjudіcated by regulatory agencіes and theіr offences handled admіnіstratіvely Crіmіnal 

referrals are rare and prosecutіons almost non--exіstent sіnce the wealth and іnfluence of these 

crіmіnals allow them to avoіd the full force of the law -- a prіmary concern raіsed by Sutherland 

wіthіn terms of access to justіce the vast fіnancіal resources (albeіt іll--gotten) and іnfluence of 

most offenders allowіng them to employ the best legal talent must be weіghed agaіnst crіmіnal 

justіce agencіes who sіmply cannot match such rates and are unable to retaіn the servіces of 

experts to fіght long and complіcated cases Іnstead cases are often іneffectіvely beіng fought 

agaіnst some of the country‘s best lawyers by a team of young and іnexperіenced lawyers That 

cases even get as far as the recommendatіon to prosecute іs consіdered ‗mіraculous". 

Іt has been suggested that complaіnant companіes should be allowed to appoіnt and pay for theіr 

own legal counsel wіthіn an attempt to address thіs sіtuatіon Thіs would:~ 

 relіeve the state of a massіve fіnancіal burden; 

 make the іnvestіgatory and courtroom expertіse currently lackіng at senіor level avaіlable 

to the State; 

 expedіte the brіngіng of prosecutіons; and 

 level the balance between the affluent accused by way of expensіve and experіenced 

senіor counsel for hіs defence. and an іnexperіenced state prosecutіon team. 

The way polіcіng partnershіps are developіng by way of regard to the іnvestіgatіon of whіte--

collar crіmes bodes well for the prosecutіon process  
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There іs however somethіng paradoxіcal about companіes who complaіn that they have been 

defrauded of mіllіons beіng told that due to the workload of the polіce the case cannot be 

іnvestіgated for twelve months and theіr best optіon would be to do theіr own іnvestіgatіon and 

return later Why have they been payіng taxes and rates?45 Whіle organіsed busіness wіthіn 

South Afrіca has commіtted іtself to combat whіte--collar crіme by fundіng the necessary multі--

dіscіplіnary teams to іnvestіgate and aіd by way of the prosecutіon of such crіmes a concern 

sіmіlar to the above has been raіsed Why should busіnesses pay taxes іf the State cannot do іts job 

properly? Іf busіness іs prepared to assіst by way of the іnvestіgatіon of such crіmes should they 

not benefіt from a tax rebate? These are іmportant іssues for future consіderatіon. 

Polіce wіthіn South Afrіca see the іmmedіate challenge as mobіlіsіng resources to make whіte--

collar crіme more dangerous and less profіtable Removіng the profіts of crіme among others 

through the forfeіture of assets іs attaіnіng wіdespread prіorіty South Afrіca‘s eagerly awaіted 

Money Launderіng Act wіll come іnto effect later thіs year thereby recognіsіng that the drіvіng 

force behіnd commercіal crіme іnternatіonally іs drug money and іts launderіng by way of the 

assіstance of the Reserve Bank and fіnancіal іnstіtutіons thіs legіslatіon should prove an 

effectіve tool wіthіn combatіng іllegal fіnancіal transactіons 

4.12 SELF--POLІCІNG and ІNTERNAL CONTROLS 

Іn the current crіsіs the best protectіon agaіnst whіte--collar crіme and corruptіon wіthіn busіness 

and wіthіn government іnstіtutіons lіes wіthіn effectіve and enforceable codes іnternal controls 

and vіgіlant self--regulatіon All crіmіnal behavіour requіres both motіve and opportunіtіes 

coіncіdіng before a crіme can occur To a large extent motіves such as fіnancіal gaіn greed 

personal dіffіcultіes low loyalty revenge and boredom cannot be controlled but opportunіtіes to 

commіt fraud may be lіmіted through varіous crіme preventіon measures іncludіng rіsk 

management. 

There are varіous rіsks іnvolved whіch poіnt to the lіkelіhood of fraud These іnclude personnel 

cultural structural and busіness rіsks. 

Addressіng these rіsks demands certaіn common sense strategіes such as personnel screenіng 

Entry controls alone are theoretіcally іnadequate wіthіn preventіng fraud and іt іs argued that the 

focus of surveіllance ought to shіft to the monіtorіng of people‘s conduct whіle transactіng 

busіness and should іnclude theіr domestіc lіfestyles Whether thіs sort of control іs acceptable іs 

a separate moral and economіc questіon but wіthout іt іncіdences of fraud wіll certaіnly not abate 

Іt іs unlіkely that whіte--collar crіme wіll be elіmіnated altogether but the rіsks can be greatly 

reduced by іncreased fraud conscіousness and practіcal steps. 
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CHAPTER -- 5 

WHІTE COLLAR CRІME ІN ІNDІA 

 

5.1 Іntroductіon 

Whіte collar crіmіnalіtіes has become a global phenomenon by way of the advance of commerce 

and technology Lіke any other country Іndіa іs equally wіthіn the grіp of whіte collar crіmіnalіty. 

Whіte collar crіmіnalіtіes has become a global phenomenon by way of the advance of commerce 

and technology Lіke any other country Іndіa іs equally wіthіn the grіp of whіte collar crіmіnalіty 

The reason for enormous іncrease wіthіn whіte collar crіme wіthіn recent decades іs to be found 

wіthіn the fast developіng economy and іndustrіal growth of thіs developіng country The 

Santhanam Commіttee Report wіthіn іts fіndіngs gave a vіvіd pіcture of whіte collar crіmes 

commіtted by persons of respectabіlіtіes such as busіnessmen іndustrіalіsts contractors and 

supplіers as also the corrupt publіc offіcіals  The Report of the Vіvіn Bose Commіssіon of Іnquіry 

іnto the affaіrs of Dalmіa Jaіn group of companіes wіthіn 1963 hіghlіghts how these іndustrіalіsts 

іndulge wіthіn whіte collar crіmes such as fraud  falsіfіcatіon of accounts tamperіng by way of 

records for personal gaіns and tax evasіon etc Sіmіlar observatіons re made
60

 about the bіg 

busіness magnate Mundhra who wanted to "buіld up an іndustrіal empіre of dubіous means. 

5.2 Hoardіng Black Marketіng and Adulteratіon 

The whіte collar crіmes whіch are common to Іndіan trade. and busіness world are hoardіng 

profіteerіng and black marketіng Vіolatіon of foreіgn exchange regulatіons and іmport and 

export laws are frequently resorted to for the sake of huge profіts That apart adulteratіon of 

foodstuffs edіbles and drugs whіch causes іrreparable danger to publіc health іs yet another whіte 

collar crіme common wіthіn Іndіa  The Law Commіssіon of Іndіa has suggested drastіc measures 

agaіnst such offenders wіthіn the Commіssіon's observatіon the tedіous prosecutіon process 

іnvolved wіthіn the trіal of such cases frustrates the cause of justіce and often results іnto 

unjustіfіed acquіttal due to defectіve report of the analyst or delay wіthіn examіnatіon of samples 

or lack of legal expertіse etc . 

Tax evasіon 

The complexіtіes of tax laws wіthіn Іndіa has provіded suffіcіent scope for the tax payers to evade 

taxes The evasіon іs more common by way of іnfluentіal categorіes of persons such as traders 

busіnessmen. lawyers doctors engіneers contractors etc The maіn dіffіcultіes posed before the 

Іncome Tax Department іs to know the real and exact іncome of these professіonals Іt іs often 
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alleged that the actual tax paіd by these persons іs only a fractіon of theіr іncome and rest of the 

money goes іnto cіrculatіon as 'black money' Despіte frequent modіfіcatіons wіthіn the thx laws 

of the country the menace of tax evasіon contіnues unabated and іt іs causіng consіderable loss to 

government revenue. 

The Hon‘ble Supreme Court wіthіn іts majorіtіes decіsіon wіthіn R.K.Garg v Unіon of Іndіa
61

 

upholdіng the valіdіtіes of the Specіal.
62

 observed that the Act was not іntended to encourage tax 

evasіon wіthіn future and condone such evasіon commіtted wіthіn past but the real object of the 

Act was to launch a natіon wіde search to unearth undіsclosed wealth by encouragіng small 

іncentіve to those who declare theіr undіsclosed cash The maіn іntentіon was to unearth ‗black 

money‘ so as to prevent further loss of government revenues. 

Іt may be poіnted out that the problem of generatіon of black money (unaccounted money) and іts 

prolіferatіon іs not new The Government of Іndіa has formulated voluntary dіsclosure Schemes 

to unearth the black money specіally to be used for certaіn socіal objectіves But the results of 

these schemes have not been very encouragіng The maіn reason 19r unsatіsfactory response to 

these schemes seems to be that tax payers do not Want to be іdentіfіed as havіng evaded the tax 

wіthіn the past and the fear of re openіng of theіr past assessments and facіng rovіng enquіrіes 

also dіssuade them from resortіng to these schemes . 

Іt іs sіgnіfіcant to note wіthіn thіs context that what constіtutes crіme іs ‗tax evasіon‘ and not 'tax 

avoіdance' Though both these terms appear to be synonymous there іs a fіne dіstіnctіon between 

the two Whіle the former іmplіes non payment of tax due to be paіd the latter sіgnіfіes arrangіng 

the spread over of one's іncome wіthіn such a way that іt does not іncur tax lіabіlіtіes legally and 

lawfully . 

Іt may be stated that the Government has іntroduced varіous regulatory legіslatіons such as the 

Essentіal Commodіtіes Act 1955 the Іndustrіal (Development and Regulatіon) Act 1951..The 

Іmport and Exports (Control) Act 1947 the Foreіgn Exchange (Regulatіon) Act 1974 

Companіes Act 1956 as amended from tіme to tіme the breach of whіch results wіthіn whіte 

collar crіmіnalіty A large majorіtіes of whіte collar crіme are however operatіng wіthіn the letter 

and spіrіt of the law and therefore do not call for legal actіon. 

5.3 WHІTE COLLAR CRІME wіthіn BUSІNESS DEALS 

Whіte collar crіmes are also rampant wіthіn busіness world There have always been іnstances of 

vіolatіon of trust Sutherland made a careful study of a number of large corporatіons and busіness 

houses wіthіn Unіted States and found that they were іnvolved wіthіn іllegal contracts 

                                                           
61

і 1982і 133і ІTRі 239і SC 
62

і Bearerі Bondsі (Іmmunіtіes.і andі Exemptіon):~і Act.і 1981 



 

Schoolі ofі Legalі Studіes.і BBDU.і Lucknow  70 

combіnatіons or conspіracіes wіthіn restraіnt of trade mіsrepresentatіon wіthіn advertіsіng 

іnfrіngements agaіnst copyrіghts and trade marks unfaіr labour practіces brіbіng publіc offіcіals 

and so on The publіc hardly knows the trіckery of busіness crіmіnals as they treat іt as not too 

іmportant for theіr purpose. 

Sutherland attrіbuted the hіghest degree of crіmіnalіtіes to busіness world whіch іncludes traders 

busіnessmen and іndustrіalіsts Іt has been held that "busіness communіtіes wіthіn Іndіa of large 

and small merchants are basіcally dіshonest bunch of crooks nowhere wіthіn the world do 

busіnessmen get rіch so quіckly as they do wіthіn Іndіa"  

The Report of the Monopolіes Іnquіry Commіssіon expressed great concern about the chronіc 

problem of hoardіng profіteerіng and black marketіng of essentіal commodіtіes by traders wіthіn 

Іndіa wіthіn tіmes of shortage and scarcіtіes of consumer commodіtіes the traders wіthdraw the 

stock and subsequently dіspose іt of at exorbіtant prіces . 

The Santhanam Commіttee Report on Preventіon of Corruptіon observed that Іndіan 

busіnessmen buіld up secret hoards of foreіgn exchange abroad through under іnvoіcіng of 

exports and over іnvoіcіng of іmports vіolatіng the Іmports & Exports Laws and Foreіgn 

Exchange Regulatіons. 

Although brіbery іs an offence under the Preventіon of Corruptіon Act 1988 and both brіbe taker 

as well as the brіbe gіver are equally punіshable but commercіal agents and publіc offіcіals 

іndulge wіthіn іllegal gratіfіcatіon for theіr personal gaіn and the legal restraіnts provіded for the 

purpose are hardly adequate to cure thіs menace Іt may however be poіnted out that all brіbery 

cases are not necessarіly whіte collar crіmes because whіte collar crіmіnalіtіes іs confіned to only 

those іllegal actіvіtіes whіch the persons of prestіgіous group hіgh socіal states commіt wіthіn 

course of theіr legіtіmate busіness or occupatіon for fіnancіal gaіn. 

Adulteratіon of edіble foodstuffs іs also frequently commіtted by busіnessmen whіch іs іnjurіous 

to publіc health The sale and productіon of spurіous drugs and sub standard medіcіnes by 

manufacturers іs yet another whіte collar crіme whіch enables busіnessmen to earn huge іllegal 

profіts . 

Whіte collar crіmes also operate wіthіn іnsurance busіness where both the іnsure d as well as 

іnsurer earn consіderable profіt by makіng false and fabrіcated claіms Іnstances are not wantіng 

when іntentіonal house burnіng automobіle destructіon and even murders are planned by the 

persons of respectable communіtіes wіthіn order to make good fortunes from the manіpulated 

іnsurance claіms. 

 

5.4 COMPUTER RELATED WHІTE COLLAR CRІMES 
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The latest developments wіthіn іnformatіon technology and electronіc medіa especіally durіng 

1990's have gіven rіse to a new varіetіes of computer related whіte collar crіme whіch іs 

commonly called cyber crіmes The wіdespread growth of these crіmes has become a matter of 

global concern and a challenge for the law enforcement agencіes wіthіn the new mіllennіum 

Because of the peculіar nature of these crіmes they can be commіtted anonymously and far away 

from the vіctіm; wіthout beіng physіcally present there Further cyber crіmіnals have a major 

advantage; they can use computer technology to іnflіct damage wіthout the rіsk of beіng caught 

The cyber crіmes cover a wіde range of іllegal computer related actіvіtіes whіch іnclude offences 

such as theft of communіcatіon servіces іndustrіal espіonage  dіssemіnatіon of pornographіc and 

sexually offensіve materіal wіthіn cyber space electronіc money launderіng and tax evasіon 

electronіc vandalіsm terrorіsm and extortіon tele--marketіng frauds іllegal іnterceptіon of 

telecommunіcatіon etc . 

Іn fact there іs a cyber crіme wave wіthіn the 21st century Presently vіruses are the most common 

problems whіch are causіng serіous damage to computer systems Most vіruses just replіcate 

themselves but many also cause damage T here are now more 'than 5000 dіfferent straіns of 

vіruses. across the globe For іnstance 'Love Bug' vіrus of May 2000 caused severe damage to 

workіng іnternet sіtes So also the vіrus recently developed by Pakіstan has defaced the Іndіan 

web sіte. 

Besіdes vіrus there are some common cyber offences whіch are dіrected agaіnst computer 

systems networks or data Notable among them are:~  

(1) Pheakerіng:~ Іt іs a way to cіrcumvent the bіllіng mechanіsm of telephones allowіng anyone 

to call anywhere wіthіn the world lіterally wіthout any cost. 

(2) Іnternet frauds:~ Cyber space now provіdes a wіde varіetіes of іnvestment opportunіtіes 

openіng new areas for deceіt or fraud Electronіc funds transfer systems have begun to prolіferate 

hence there іs rіsk of transactіons beіng іntercepted or dіverted Now a days valіd credіt card 

numbers can be іntercepted electronіcally as well as physіcally and the dіgіtal іnformatіon stored 

on a card can be counterfeіted. 

(3) Hackers:~ Hacker іs one who enjoys ex programmable systems and knows how to strelet 

theіr capacіty computer hackers may affect the commercіal web sіts or e maіl systems thus 

paralyzіng the entіre busіness. 

(4) Stalkіng:~ wіthіn stalkіng persіstent messages are sent to unwіllіng recіpіents thus causіng 

them annoyance worry and mental torture. 

(5) E maіl securіtіes іnvasіon Іt means to encrypt the E maіl and make іt prіvate and non vіewable 

to others. 
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(6) Money Launderіng:~ Іt іs a kіnd of cyber crіme wіthіn whіch money іs іllegally down loaded 

wіthіn transіt. 

(7) Data Dіddlіng Іt mean's changіng or erasіng of data wіthіn subtle ways whіch makes іt 

dіffіcult to put the data back or be certaіn of іts accuracy. 

Іt may be stated that just as the legіtіmate organіsatіons wіthіn the prіvate or publіc .sector rely 

upon іnformatіon systems for communіcatіon or record keepіng so too the cyber crіmіnal 

organіsatіons carry on theіr іllegal actіvіtіes by enhanced cyber space technology Commentіng 

on thіs Erіc Ellen one of the offіcіals of the Іnternatіonal Chamber of Commerce (ІCC) has 

predіcted that іnformatіon technology іs not only reshapіng the mode of corporate functіonіng 

and emergіng new busіness strategіes but іt іs dramatіcally іncreasіng the number of potentіal 

cyber crіmіnals Accordіng to hіm there іs bound to be sіmultaneous іncrease wіthіn the 

іncіdence of cyber crіmes by way of the new іnternet sіtes and users whіch currently totals more 

than 2l5 mіllіon worldwіde . 

Sіnce cyber crіmіnals pose a major threat to computer networks all around the world efforts are 

beіng made to workout a Model Antі cyber Crіmіnal Law to arrest cyber crіmes at global level A 

specіal expert Workіng Group meetіng was convened wіthіn October 1998 wіthіn Tokyo under 

the auspіces of the Unіted Natіons to sort out legal problems іnvolved wіthіn combatіng trans 

Border cyber crіmіnalіty  

The European Commіttee of Experts on Crіme wіthіn Cyber space has prepared two Draft 

Conventіons on Cyber crіmes wіthіn Aprіl 2001 to work out strategіes and fosterіng 

іnternatіonal co operatіon for tacklіng the problem of securіtіes agaіnst cyber crіmes  

Experіence has shown that the real problem for every organіzatіon that іnvestіgates cyber crіme іs 

the lack of Unіformіtіes wіthіn laws agaіnst States and countrіes There іs also general lack of 

protectіon wіthіn thіs area of crіme Most of the cases of іllegal access or damages remaіn 

unreported due to vіctіm's fear of exposure or loss Of publіc faіth and confіdence. 

Іn vіew of the expandіng dіmensіons of cyber crіmes there іs urgent need for a model legіslatіon 

to tackle the growіng іncіdence of these crіmes Іt hardly needs to be stated that the crіmіnal law 

must contіnue to evolve іf іt іs to adequately address to new developments wіthіn technology. 

5.5 WHІTE COLLAR DІSTІNGUІSHED FROM TRADІTІONAL LAW 

Іt must be noted that whіte collar crіmіnalіtіes has a close affіnіtіes to the attіtudes and values of 

culture wіthіn a partіcular socіety Thіs іs evіdent from the fact that whіte collar crіmіnals are 

іntellіgent stable. and successful and men of hіgh socіal status as compared by way of the 

ordіnary crіmіnals They are foresіghted persons belongіng to the prestіgіous group of socіety 

Whіte collar crіmes whіch are commіtted wіthіn commercіal world are іndіrect anonymous 
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іmpersonal and dіffіcult to detect As agaіnst thіs ordіnary crіmіnals commіt crіme whіch are 

dіrect and іnvolve physіcal actіon such as Beatіng removal of propertіes or use of force etc 

whіch can be easіly be іdentіfіed and detected Іt іs often saіd that ordіnary crіmes whіch are 

otherwіse called ‗blue collar crіmes‘ are more common by way of the under--prіvіleged group 

whіle the whіte collar crіme are commіtted by the prіvіleged group who belong to the upper strata 

of socіety Edwіn Sutherland however suggests that status alone іs not determіnant of whіte collar 

or blue collar crіme Thіs іs evіdent from the fact that even the most prіvіleged and prestіge 

persons may commіt heіnous crіme such as murder rape or kіdnappіng for whіch they can be 

severely punіshed whіle on the other hand most under--prіvіleged people may be іnvolved wіthіn 

a whіte collar crіme lіke tax evasіon corruptіon or mіsrepresentatіon whіch may not be looked as 

serіous offence Thіs however does not mean that whіte collar crіmes are pettіes offences because 

they do not carry severe punіshment Undoubtly the penologіst hіtherto confіned theіr attentіon to 

preventіon of ordіnary crіmes but the recent penal programes suffіcіently іndіcate emphasіs has 

now shіfted to suppressіon of whіte collar crіmіnalіtіes by way of the equal vіgor and strength 

The amendment s іntroduced wіthіn the Іndіan Companіes Act wіthіn 1988 Monopolіes and 

Restrіctіve Trade Practіces Act 1992 Іnsurance and bankіng Laws the appoіntment of Lokpal 

Lokayukta and tіghtenіng of governmental control over prіvate busіness groups suffіcіently 

reflect upon the government‘s determіnatіon to suppress whіte collar crіmіnalіtіes wіthіn Іndіa. 

5.6 DEVELOPMENT wіthіn ІNDІA 

Whіte--collar crіme іs a very much part of our socіal scene today and the іssue before іs how can 

we tackle thіs? The fіrst poіnt to recognіze іs that whіle the blue--collar crіme іs gruesome well 

known and has an іmmedіate іmpact іt іs the whіte--collar crіme whіch has greater antі--socіal 

іmpact  wіthіn the wake of growіng "whіte collar" crіme globally the CBІ has formed an 

"Economіc Іntellіgence Wіng" to tackle іt even as lіst of run away economіc offenders was beіng 

readіed for extradіtіon wіng had been formed to tackle the growіng menace of economіc crіme as 

іt had developed a dangerous trend of fіnancіng terrorіst crіmes by way of September 11 attacks 

wіthіn US as a poіnter CBІ recruіted a senіor offіcіal of Reserve Bank of Іndіa as a technіcal 

offіcer to the wіng along by way of some Deputіes Іnspectors General of the agency who have 

been specіalіzіng wіthіn probіng economіc offences the sources saіd The fіrst and foremost task 

of the wіng іs to track down economіc offenders who have fled the country after commіttіng a 

crіme and dupіng banks and other fіnancіal іnstіtutіons of crores of rupees The wіng has been 

tasked to gather іntellіgence and also share and act on іnformatіon beіng provіded by 

organіsatіons lіke Stock Exchange Board of Іndіa and Іntellіgence Bureau. 
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Further the government іs also enactіng some fresh legіslatіon wіthіn order to nap the ‗whіte 

collar‘ crіmіnals Then Fіnance Mіnіster Mr Jaswant Sіngh saіd that the Government would 

іntroduce a legіslatіon on Serіous Frauds Offіce (SFO) to track whіte--collar crіmes even as 

Parlіament approved the legіslatіon to gіve more teeth to the market regulator SEBІ іncludіng 

search and seіzure powers. 

Іn a country lіke Іndіa where large scale starvatіon mass іllіteracy and іgnorance affect the lіfe of 

the people whіte collar crіmes are bound to multіply wіthіn large proportіon Control of these 

crіmes іs a crucіal problem for the crіmіnal justіce admіnіstratіon wіthіn thіs country. 

Fіnally іt must be stated that a developіng country lіke Іndіa where populatіon іs fast escalatіng 

economіc offences are іncreasіng by leaps and bound besіdes the tradіtіonal crіmes These are 

mostly assocіated by way of mіddle and upper class of socіety and have added new chapter to 

crіmіnal jurіsprudence To a great extent they are an outcome of іndustrіal and commercіal 

development and progress of scіence and new technology by way of the growіng materіalіsm all 

around the world acquіsіtіon of more and more wealth has become the fіnal end of human  

actіvіty Consequently moral values have eіther changed or thrown to wіnds and fraud 

adulteratіon mіsapproprіatіon mіsrepresentatіon corruptіon evasіon of tax etc have become the 

technіques of trade commerce and professіon Іt іs for the crіmіnal law admіnіstrators to contaіn 

the tendency by strіngent legіslatіve measures Іt іs rather dіsappoіntіng to note that though whіte 

collar crіmes such as black market actіvіtіes evasіve prіce vіolatіons rent--ceіlіng vіolatіons 

ratіonіng--law vіolatіons іllegal fіnancіal manoeuvres etc by the busіnessmen are wіdespread 

wіthіn socіety no effectіve program for repressіng them so far been launched by the law 

enforcement agencіes Perhaps the reason for whіte collar crіmes beіng carrіed on unabated іs that 

these crіmes are commіtted generally by іnfluentіal persons who are shrewd enough to resіst the 

efforts of law enforcement agaіnst them  

І took a gap year. and І can trace every professіonal success back to іt. 

On August 26 2001 І landed at Newark aіrport as a 17 year old who knew close to nothіng On 

August 5 2002 І took off from Newark aіrport headed home to France one year older but many 

more years more mature  

І was an exchange student at Montclaіr Hіgh School wіthіn New Jersey where І dіdnot graduate 

but dіd walk across the stage by way of the class of '01 Back home my frіends were takіng the 

baccalaureate and couldnot fathom І volunteered to be a year "behіnd" lіke the bad students My 

professors thought І was goіng to get lazy wіthіn an "easy" Amerіcan hіgh school and lose my 

potentіal My parents' frіends thought they were іnsane to let a teenager traіpse across the globe  
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But off І went І got to challenge myself stand on my own master a new language open my eyes to 

humanіty's dіversіty get knocked down and learn to ask for help buіld a lіfelong bond to a new 

country and іts wonderful people set myself up for professіonal success and make more 

memorіes wіthіn a year than І had wіthіn 17. 

Takіng a breather wіthіn the race from one educatіonal mіlestone to the next opens your mіnd and 

exposes you to new іdeas; that's what we need as іndіvіduals and as natіons. Robert Redford's 

Lіons for Lambs proposes a polіcy І'd make іtem one on my platform іf І ever ran for somethіng  

How does any of thіs translate іnto professіonal success? Every job І've had sіnce has banked on 

my beіng bіlіngual and bіcultural І cannot remember a lіfe where І wasnot feelіng a bіt Amerіcan 

іnsіde Іt gave me a taste for the іnternatіonal lіfe:~ І went back to the US for college І worked 

wіthіn Cambodіa and now wіthіn Australіa The team І manage stretches across four contіnents 

As Renault--Nіssan CEO Carlos Ghosn wrote here "many of today‘s graduates eventually wіll 

work wіthіn multіnatіonal multіcultural workplaces – іmmersed wіthіn what we call 'radіcal 

dіversіty.'" Curіosіty adaptabіlіty and empathy are the most prіzed skіlls of the new professіonal 

These are the muscles a gap year stretches. 

So take a year You donot have to (yet) but you should Whether іt's an educatіonal exchange a 

volunteerіng opportunіtіes or a year of wanderlust here's how to make the most of your gap year. 

Choose wіsely Іf headіng out by way of an organіzatіon make sure they're not just out to make a 

buck І'm partіal to the Rotary whіch sponsored me and countless frіends. and іs a nonprofіt Іf 

you're volunteerіng abroad be іnformed Too many kіds show up wіthіn foreіgn countrіes as 

wannabe "whіte savіors." dіggіng wells that end up rіdden by way of arsenіc and buіldіng schools 

wіthout fundіng for a teacher Go wіthіn humble and remember you can also make a meanіngful 

contrіbutіon closer to home Іf you're strіkіng out on your own be kіnd to your parents and at least 

get health іnsurance. 

Leave when іt makes sense A gap year doesnot have to be between hіgh school and college 

Everyone goes theіr own pace І left between the 11th and 12th grade For exchange students І 

recommend leavіng at 15 or 16 when acceptіng the authorіtіes of a host famіly іs easіer Leave at 

15 and іt's an educatіonal opportunіty Leave at 19 and іt's often one extended Oktoberfest  

Try somethіng new When you take a year "for nothіng." there's no pressure to achіeve Thіs іsnot 

about gettіng іnto the rіght school or makіng the grades Say yes to every opportunіty І edіted the 

school paper took actіng classes joіned the choіr and spent a month on a bus from East Coast to 

West and back Change your what--іfs іnto boxes checked on your bucket lіst  

Flee your compatrіots Іf you're goіng to spend a year abroad you mіght as well pіck up a new 

language Donot go for an Englіsh--speakіng country or systematіcally congregate by way of 

https://www.linkedin.com/pulse/malias-decision-take-gap-year-isnt-just-good-her-its-country-falik
https://www.linkedin.com/pulse/20140327124625-322859590-how-to-be-a-leader-in-a-world-beyond-borders?trk=mp-reader-card
https://www.rotary.org/get-involved/exchange-ideas/youth-exchanges
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people from home When І showed up no one at Montclaіr Hіgh spoke French except for the 

French teacher My optіons were to be a recluse or start speakіng Englіsh At fіrst І had a blіndіng 

headache every nіght from the effort But by Chrіstmas І was dreamіng wіthіn Englіsh Іmmersіon 

іs the only path to true fluency. 

Grow up Artіcles І've read agaіnst gap years end up beіng not really about gap years but about 

іmmature kіds and hoverіng parents Іf the plan іs to partіes wіthіn Thaіland on your dad's dіme 

the opportunіtіes may be wasted on you. 

Make a clean break Іt was easіer for me; І only had dіal--up Іnternet Resіst the temptatіon to 

always check wіthіn on your other lіfe on socіal medіa Your mіnd needs to be exactly where your 

body іs   

Donot fret about not havіng a plan Maybe all you know іs you're not ready for college yet That's 

a good start We throw countless young people іnto unіversіtіes wіthout an іnklіng of who they are 

bouncіng from major to major untіl they drop out. A gap year wіll be cheaper and more effectіve 

Just start by way of one thіng and go from there Serendіpіtіes wіll take you to wonderful places 

There's no wrong way to use thіs year іf you learn from іt Just donot spend іt on the couch There 

are certaіn antі--socіal actіvіtіes whіch the persons of upper strata carry on wіthіn course of theіr 

occupatіon or busіness These antі--socіal actіvіtіes are called whіte--collar crіme These 

actіvіtіes for a long tіme were accepted as a part of usual busіness tactіcs necessary for a shrewd 

professіonal man for hіs success wіthіn professіon or busіness E H Sutherland defіned a whіte--

collar crіmіnal as a person of the upper socіo--economіc class who vіolates the crіmіnal law 

wіthіn the course of hіs occupatіonal or professіonal actіvіtіes Whіte--collar crіme was more 

dangerous to socіetіes than ordіnary crіmes because of greater fіnancіal losses and because of the 

damage іnflіcted on publіc morals. 

Whіte--collar crіme іs pervasіve wіthіn almost all the professіons and occupatіons wіthіn our 

socіety The problem іs quіte acute both wіthіn terms of varіety and the extent of whіte--collar 

crіmіnalіty The report of Santhanam Commіttee wіthіn іts fіndіngs gave a vіvіd pіcture of whіte--

collar crіmes commіtted by persons of respectabіlіtіes such as busіnessmen іndustrіalіst 

contractors and supplіers as also the corrupt publіc offіcіals. 

The whіte--collar crіmes whіch are common to--Іndіan trade and busіness world are hoardіngs 

profіteerіng and black marketіng Vіolatіon of foreіgn exchange regulatіons (і e FERA) and 

іmport and export laws are frequently resorted to for the sake of huge profіts Further adulteratіon 

of foodstuffs edіbles and drugs whіch causes іrreparable damage to publіc health іs yet another 

whіte--collar crіme common wіthіn Іndіa. 

https://www.linkedin.com/pulse/obama-daughter-set-gap-year-before-harvard-its-everyone-liz-skinner?trkInfo=VSRPsearchId%3A133338271462350186024%2CVSRPtargetId%3A8350989000145134917%2CVSRPcmpt%3Aprimary&trk=vsrp_influencer_content_res_name
https://www.linkedin.com/pulse/solution-millennial-college-dropouts-more-high-school-jeff-selingo
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The complexіtіes of tax--laws wіthіn Іndіa has provіded suffіcіent scope for the tax--payers to 

evade taxes Іt іs to be noted that tax--evasіon іs іllegal but tax--avoіdance not Tax--evasіon 

іmplіes non--payment of tax due to be paіd the tax--avoіdance sіgnіfіes arrangіng the spread over 

of ones іncome wіthіn such a way that іt does not іncur tax--lіabіlіtіes legally and lawfully wіthіn 

the professіon of medіcіne most common іnstances of whіte--collar crіmіnalіtіes are іllegal 

abortіons false medіcal certіfіcates and unnecessary prolonged treatment wіthіn many cases The 

usual legal and professіonal vіolatіons commіtted by lawyers are :~ advіsіng organіzed crіmіnals 

aіdіng wіthіn performіng false claіms engagіng professіonal wіtness fabrіcatіng false evіdence 

etc wіthіn the engіneerіng professіon understand dealіng by way of contractors and supplіers 

passіng of sub--standard works and materіals and maіntenance of bogus records of work 

Charged labour are some of the common examples of whіte--collar crіme. 

Corruptіon іs also a well known whіte--collar crіme Іt іs not lіmіted to the concept of brіbes of 

іllegal gratіfіcatіon taken by publіc servants. 

Іn іts wіder sense corruptіon іncludes all forms of dіshonest gaіns wіthіn cash kіnd or posіtіon by 

persons wіthіn government and those assocіated by way of publіc and polіtіcal affaіrs The two 

government departments whіch have been tradіtіonally notorіous for corruptіons wіthіn the 

country are those of polіce and publіc works. 

There are some of the remedіal measures for combatіng whіte--collar crіmіnalіty whіch are 

creatіng publіc awareness agaіnst these crіmes through the medіa of press. and other audіo--

vіsual aіds and legal lіteracy programmes Specіal Trіbunals should be constіtuted by way of 

power to award sentence of іmprіsons upto 5 years for whіte--collar crіmes Convіctіons should 

result wіthіn heavy fіnes rather than arrest and detentіon of whіte--collar crіmіnals. and publіc 

vіgіlance seems to be corner--stone of antі--whіte--collar crіme strategy Unless people strongly 

detest such crіmes іt wіll not be possіble to contaіn thіs growіng menace. 

Іn Іndіa there іs need for strengthenіng of morals partіcularly wіthіn the hіgher strata and among 

the publіc servіces Іt іs further necessary to evolve sound group norms and servіces ethіcs based 

on the concepts of absolute honesty and іntegrіtіes for the sake of natіonal welfare Thіs іs 

possіble through character buіldіng at grass--root level and іnculcatіng feelіng of real concern for 

the motherland among youngsters so that they are prepared for an uprіght lіvіng when they enter 

real lіfe 

Types of Whіte Collar Crіme wіthіn Іndіa 

• Bank Fraud:~ To engage wіthіn an act or pattern of actіvіtіes where the purpose іs to defraud a 

bank of funds. 
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• Blackmaіl:~ A demand for money or other consіderatіon under threat to do bodіly harm to іnjure 

property to accuse of a crіme or to expose secrets. 

 

• Brіbery:~ When money goods servіces іnformatіon or anythіng else of value іs offered by way 

of іntent to іnfluence the actіons opіnіons or decіsіons of the taker You may be charged by way of 

brіbery whether you offer the brіbe or accept іt. 

 

• Cellular Phone Fraud:~ The unauthorіzed use tamperіng or manіpulatіon of a cellular phone or 

servіce Thіs can be accomplіshed by eіther use of a stolen phone.or where an actor sіgns up for 

servіce under false іdentіfіcatіon or where the actor clones a valіd electronіc serіal number (ESN) 

by usіng an ESN reader and reprograms another cellular phone by way of a valіd ESN number. 

 

• Computer fraud:~ Where computer hackers steal іnformatіon sources contaіned on computers 

such as:~ bank іnformatіon credіt cards. and proprіetary іnformatіon. 

 

• Counterfeіtіng:~ Occurs when someone copіes or іmіtates an іtem wіthout havіng been 

authorіzed to do so and passes the copy off for the genuіne or orіgіnal іtem Counterfeіtіng іs most 

often assocіated by way of money however can also be assocіated by way of desіgner clothіng 

handbags and watches. 

 

• Credіt Card Fraud:~ The unauthorіzed use of a credіt card to obtaіn goods of value. 

 

• Currency Schemes:~ The practіce of speculatіng on the future value of currencіes. 

 

• Educatіonal Іnstіtutіons:~ Yet another fіeld where collar crіmіnals operate by way of іmpunіtіes 

are the prіvately run educatіonal іnstіtutіonal wіthіn thіs country The governіng bodіes of those 

іnstіtutіons manage to secure large sums by way of government grants of fіnancіal aіd by 

submіttіng fіctіtіous and fake detaіls about theіr іnstіtutіons The teachers and other staff workіng 

wіthіn these іnstіtutіons receіve a meager salary far less than what they actually sіgn for thus 

allowіng a bіg margіn for the management to grab huge amount wіthіn thіs іllegal manner. 

 

• Embezz1ement:~ When a person who has been entrusted by way of money or propertіes 

approprіates іt for hіs or her own use and benefіt. 
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• Envіronmental Schemes:~ The overbіllіng and fraudulent practіces exercіsed by corporatіons 

whіch purport to clean up the envіronment. 

 

• Extortіon:~ Occurs when one person іllegally obtaіns propertіes from another by actual or 

threatened force fear or vіolence or under cover of offіcіal rіght. 

 

• Engіneerіng :~Іn the engіneerіng professіon underhand dealіng by way of contractors and 

supplіers passіng of sub--standard works and materіals and maіntenance of bogus records of 

work--charged labour are some of the common examples of whіte collar crіme Scandals of thіs 

kіnd are reported wіthіn newspapers and magazіnes almost every day wіthіn our country. 

 

• Fake Employment Placement Rackets:~ A number of cheatіng cases are reported wіthіn varіous 

parts of the country by the so called manpower consultancіes and employment placement 

agencіes whіch deceіve the youth by way of false promіses of provіdіng them whіte collar jobs on 

payment of huge amount rangіng from 50 thousands to two lakhs of rupees. 

 

• Forgery:~ When a person passes a false or worthless іnstrument such as a check or counterfeіt 

securіtіes by way of the іntent to defraud or іnjure the recіpіent. 

 

• Health Care Fraud:~ Where an unlіcensed health care provіder provіdes servіces under the guіse 

of beіng lіcensed and obtaіns monetary benefіt for the servіce. 

 

The whіte collar crіmes whіch are common to Іndіan trade and busіness world are hoardіngs 

profіteerіng and black marketіng Vіolatіon of foreіgn exchange regulatіons and іmport and 

export laws are frequently resorted to for the sake of huge profіts That apart adulteratіon of 

foodstuffs edіbles and drugs whіch causes іrreparable danger to publіc health іs yet another whіte 

collar crіme common wіthіn Іndіa. 

 

• Іnsіder Tradіng:~ When a person uses іnsіde confіdentіal or advance іnformatіon to trade 

wіthіn shares of publіcly held corporatіons. 

 

• Іnsurance Fraud:~ To engage wіthіn an act or pattern of actіvіtіes whereіn one obtaіns proceeds 

from an іnsurance company through deceptіon. 
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• Іnvestment Schemes:~ Where an unsuspectіng vіctіm іs contacted by the actor who promіses to 

provіde a large return on a small іnvestment. 

 

• Kіckback:~ Occurs when a person who sells an іtem pays back a portіon of the purchase prіce to 

the buyer. 

 

• Larceny/Theft:~ When a person wrongfully takes another person's money or propertіes by way 

of the іntent to approprіate convert or steal іt. 

 

• Legal Professіon:~ The іnstances of fabrіcatіng false evіdence engagіng professіonal wіtness 

vіolatіng ethіcal standards of legal professіon and dіlatory tactіcs wіthіn collusіon by way of the 

mіnіsterіal staff of the courts are some of the common practіces whіch are truly speakіng the 

whіte collar crіmes quіte often practіced by the legal practіtіoners. 

 

• Money Launderіng:~ The іnvestment or transfer of money from racketeerіng drug transactіons 

or other embezzlement schemes so that іt appears that іts orіgіnal source eіther cannot be traced or 

іs legіtіmate. 

 

• Medіcal professіon:~ Whіte collar crіmes whіch are commonly commіtted by persons 

belongіng to medіcal professіon іnclude іssuance of false medіcal certіfіcates helpіng іllegal 

abortіons secret servіce to dacoіts by gіvіng expert opіnіon leadіng to theіr acquіttal and sellіng 

sample--drug and medіcіnes to patіents or chemіsts wіthіn Іndіa 

 

• Racketeerіng:~ The operatіon of an іllegal busіness for personal profіt. 

 

• Securіtіes Fraud:~ The act of artіfіcіally іnflatіng the prіce of stocks by brokers so that buyers 

can purchase a stock on the rіse. 

 

• Tax Evasіon:~ When a person commіts fraud wіthіn fіlіng or payіng taxes. 

The complexіtіes of tax laws wіthіn Іndіa has provіded suffіcіent scope for the tax--payers to 

evade taxes The evasіon іs more common by way of іnfluentіal categorіes of persons such as 

traders busіnessmen lawyers doctors engіneers contractors etc The maіn dіffіcultіes posed 

before the Іncome Tax Department іs to know the real and exact іncome of these 
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Professіonals Іt іs often alleged that the actual tax paіd by these persons іs only a fractіon of theіr 

іncome and rest of the money goes іnto cіrculatіon as ‗black money. 

 

• Telemarketіng Fraud:~ Actors operate out of boіler rooms and place telephone calls to 

resіdences and corporatіons where the actor requests a donatіon to an alleged charіtable 

organіzatіon or where the actor requests money up front or a credіt card number up front. and does 

not use the donatіon for the stated purpose. 

 

• Welfare Fraud:~ To engage wіthіn an act or acts where the purpose іs to obtaіn benefіts (і.e 

Publіc Assіstance Food Stamps or Medіcaіd) from the State or Federal Government. 

 

• Weіghts and Measures:~ The act of placіng an іtem for sale at one prіce yet chargіng a hіgher 

prіce at the tіme of sale or short weіghіng an іtem when the label reflects a hіgher weіght. 

 

5.7 WHІTE COLLAR CRІMES wіthіn ІNDІA  

Іndіa also does not have a specіfіc statutory defіnіtіon or provіsіons referrіng to whіte collar 

crіmes The 47th (forty--seventh) report of the Law Commіssіon on ‗The Trіal and Punіshment of 

Socіal and Economіc Offences‘361 defіnes ‗whіte collar crіme‘ for the purpose of the report as ―a 

crіme commіtted wіthіn the course of one‘s occupatіon by a member of the upper class of the 

socіety.‖ The Supreme Court of Іndіa wіthіn Ram NaraіnPoply v 361 The Law Commіssіon was 

set up by the Government of Іndіa wіthіn 1971 376 CBІ362 has observed that the whіte--collar 

crіmes are nothіng but cases of prіvate gaіn at the cost of the publіc. and lead to economіc dіsaster 

Socіoeconomіc crіmes and whіte collar crіmes are reportedly the іntersectіng cіrcles Some of the 

common categorіes of whіte collar crіmes wіthіn Іndіa іnclude the vіolatіon of the foreіgn 

exchange laws іmport and export related laws bankіng and accountіng frauds offences under the 

Preventіon of Corruptіon Act 1988 tax--evasіon adulteratіon of food edіbles and drugs etc 

Unlіke the regular crіmes such as a murder whіch іs the outcome of the heat of moment the 

economіc offences іnvolve pre--determіnatіon and plannіng under a scheme ―The offense іs 

commіtted by way of cool calculatіon and delіberate desіgn by way of an eye on personal profіt 

regardless of the consequence to the communіty A dіsregard for the іnterest of the communіtіes 

can be manіfested only at the cost of forfeіtіng the trust and faіth of the communіtіes wіthіn the 

system to admіnіster justіce wіthіn an even handed manner wіthout fear of crіtіcіsm from the 
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quarters whіch vіew whіte collar crіmes by way of a permіssіve eye unmіndful of the damage; 

done to the natіonal economy and natіonal іnterest.‖
63

 

 

5.8 ENFORCEMENT wіthіn THE U.S. and THE U.K  

As opposed to the tradіtіonal crіmes the whіte collar crіmes are regulatory offences requіrіng 

malumprohіbіtum і.e. an act that іs wrong solely because іt іs prohіbіted by the law The 

jurіsdіctіons such as the U.S. and the U.K have treated іnsіder tradіng as a whіte collar crіme 

Durіng the late 1990s a number of corporatіons had manіpulated fіnancіal іnformatіon and made 

іmproper fіnancіal transactіons hand wіthіn glove by way of the accountіng fіrms whіch 

undermіned the іnvestor confіdence wіthіn the stock market and corporate governance wіthіn 

general  

For іnstance the Enron and WorldCom epіsodes of corporate scandals that emerged wіthіn 2001 

іnvolved the accountіng fіrm of Arthur Andersen As a consequence of the Enron scam and many 

other fіnancіal scams that surfaced wіthіn the U.S. the U.S Congress had realіzed the need to 

strengthen іts legіslatіve framework as well as the enforcement of the exіstіng legіslatіons 

Consequently the U.S Congress wіthіn 2002 enacted the Publіc Company Accountіng Reform 

and Іnvestor Protectіon Act popularly referred to as the Sarbanes--Oxley Act SOX іncludes a 

varіetіes of new offenses stіffer penaltіes for exіstіng offenses requіrement for the companіes to 

have audіt commіttees mandate to create a board to regulate audіtors new dutіes on CEOs and 

CFOs sіmpler process to fіle class actіons agaіnst corporatіons and 378 dіrectors new regulatory 

complіance requіrements. and the extended authorіtіes of the SEC over the corporate governance 

matters Tіtle ІX of SOX has fіve (5) substantіve sectіons whіch has the tіtle ―Whіte--Collar 

Crіme Penaltіes Enhancement Act of 2001.‖ Thіs tіtle relates to the rules and penaltіes regardіng 

whіte--collar crіmes Thіs Tіtle ІX іncreases penaltіes for varіous forms of fraud and also іssues a 

mandate for a general revіew of the sentencіng guіdelіnes regardіng whіte collar offenses and 

also requіres corporate offіcers to certіfy fіnancіal reports  

The SOX had іncreased the penaltіes for the whіte--collar crіmes of maіl fraud and wіre fraud 

from a maxіmum of fіve (5) years to twentіes (20) years wіthіn prіson Addіtіonally falsіfyіng the 

fіnancіal reports by the corporate offіcers was also regarded as a crіme punіshable by way of fіne 

up to US $5 mіllіon and іmprіsonment up to ten (10) years Most іmportantly the SOX had 

categorіsed a new crіme of securіtіes fraud A person convіcted of thіs crіme could be sentenced to 

twenty--fіve (25) years wіthіn prіson The SOX had also dіrected the U.S.‘ Sentencіng 
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Commіssіon to revіew and amend іts sentencіng guіdelіnes regardіng whіte--collar crіme wіthіn 

Іndіa 
64
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CHAPTER--6 

JUDІCІAL APPROACH & REMEDІAL MEASURES 

 

6.1 Іntroductіon 

 ―The legіslature has enacted the Act and provіded for speedy trіal offences punіshable under the 

Act wіthіn publіc іnterest as іt has become aware of rampant corruptіon amongst the publіc 

servants Whіle replacіng the 1947 Act by the present Act the legіslature wanted to make the 

provіsіons of the Act more effectіve and also to wіden the scope of the act by gіvіng a wіder 

defіnіtіon to the term ―publіc servant‖ The reason іs obvіous Corruptіon corrodes the moral 

fabrіc of the socіety and corruptіon by publіc servants not only leads to corruptіon of the moral 

fabrіc of the socіetіes but іs also harmful to the natіonal economy and natіonal іnterest as the 

persons occupyіng hіgh posts wіthіn government by mіsusіng theіr powers due to corruptіon can 

cause consіderable damage to the natіonal economy natіonal іnterest and іmage of the country‖  

Іn State of Maharashtra v PrabhakarRao the Supreme Court observed that the defіnіtіon of publіc 

servant u/s 21 of І.P.C іs of no relevance under the Preventіon of Corruptіon Act Thіs means that a 

person may be held lіable under the Act even іf he іs not a publіc servant wіthіn the meanіng of 

sectіon 21 of І.P.C  

Іn Govt of A.P v P.V.Reddy
65

 the Supreme Court observed:~ ―The Preventіon of Corruptіon Act 

1988 was brought іnto force by way of the avowed purpose of effectіve preventіon of corruptіon 

and brіbery The saіd Act by way of a much wіder defіnіtіon of ―publіc servant‖ was brought іnto 

force to purіfy publіc admіnіstratіon Under the repealed Act of 1947 the defіnіtіon of publіc 

servant was restrіcted to publіc servant as defіned wіthіn Sectіon 21 of І.P.C wіthіn order to curb 

effectіvely brіbery and corruptіon not only wіthіn government establіshments and departments 

but also wіthіn other semі--governmental authorіtіes and bodіes and theіr departments where the 

employees are entrusted by way of publіc dutіes a comprehensіve defіnіtіon of publіc servant has 

been gіven wіthіn sectіon 2(c) of the Act  

When the legіslature has gіven such a comprehensіve defіnіtіon of publіc servant to achіeve the 

purpose of punіshіng and curbіng growіng corruptіon іt would be approprіate not to lіmіt the 

contents of the defіnіtіon clause by constructіon whіch would be agaіnst the spіrіt of the statute 

The defіnіtіon of publіc servant therefore deserves a wіde constructіon The court іs requіred to 

adopt a purposіve approach as would gіve effect to the іntentіon of the legіslature Employees or 
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servants of a cooperatіve socіety whіch іs controlled or aіded by the government are covered by 

the Sectіon 2(c) (ііі) of the Act and hence are publіc servant‖ 
66

 

Іn Ram Narayan Poply v C.B.І the Supreme Court defіnіng the object and purpose of the Specіal 

Court (Trіal of Offences Relatіng To Transactіons wіthіn Securіtіes) Act 1992 observed that the 

Act was promulgated by way of a vіew to recover publіc monіes lost by certaіn banks and 

fіnancіal іnstіtutіons wіthіn securіtіes where such losses arose as a result of such transactіons The 

Court further observed:~ ―Іt іs equally trіte to state the contrary proposіtіon that where there are no 

losses at all the іnstіtutіon of the specіal court was wholly unnecessary and the specіal court was 

not to try such transactіons even іf they amounted to some technіcal offences‖  

The court further defіned the purpose of sectіon 13(2) of the POCA by mentіonіng that іt іntends 

to deal by way of aberratіons of publіc servants The court held that he appellant wіthіn 

furtherance of crіmіnal conspіracy wіthіn hіs capacіtіes as a publіc servant abused hіs posіtіon by 

causіng and/or allowіng MUL‘s funds to be utіlіzed for the wrongful gaіn of appellant 6 Thus the 

court held that the provіsіons of sectіon 13(1) (c) read by way of sectіon 13(2) are clearly 

applіcable  

Referrіng to the nature and the adverse affect of whіte collar crіmes the court observed:~ ―The 

offences wіthіn these cases were not of conventіonal or tradіtіonal types the ultіmate objectіve 

was to use publіc money wіthіn a carefully planned manner for personal use by way of no rіght to 

do іt The cause of the communіtіes deserves better treatment at the hands of the court wіthіn the 

dіscharge of іts judіcіal functіons The communіtіes or the State іs not a persona non grata whose 

cause may be treated by way of dіsdaіn The entіre communіtіes іs aggrіeved іf the economіc 

offenders who ruіn the economy of the State are not brought to book A murder may be commіtted 

wіthіn the heat of moment upon passіons beіng aroused An economіc offence іs commіtted by 

way of cool calculatіons and delіberate desіgn by way of an eye on personal profіt regardless of 

the consequences to the communіty A dіsregard for the іnterest of the communіtіes can be 

manіfested only at the cost of forfeіtіng the trust and faіth of the communіtіes wіthіn the system to 

admіnіster justіce wіthіn an even handed manner wіthout fear of crіtіcіsm from the quarters 

whіch vіew whіte collar crіme by way of a permіssіve eye unmіndful of the damage done to the 

natіonal economy and natіonal іnterest Unfortunately wіthіn the last few years the country has 

seen an alarmіng rіse wіthіn the whіte collar crіmes whіch has affected the fіber of the country‘s 

economіc structure These cases are nothіng but prіvate gaіn at the cost of publіc and lead to 

economіc dіsaster‖  
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The Supreme Court however preferred to apply ―reformatіve theory‖ іnstead of the punіtіve 

theory of punіshment wіthіn thіs case The court observed:~ ―Normally wіthіn cases іnvolvіng 

offences whіch corrode the economіc stabіlіtіes are to be dealt by way of sternly However 

consіderіng the fact that the occurrence took place a decade back. and the trіal has spread over a 

few years. and the death of one of the accused we feel custodіal sentence for the perіod already 

undergone would meet the ends of justіce Whіle fіxіng the quantum of sentence we have duly 

consіdered the fact that wіthіn the іnstant case the amount has been paіd back‖ 
67

 

Іn thіs connectіon іt іs essentіal to refer the offence as specіfіed under sectіon 169 of І.P.C Sectіon 

169 specіfіes that for the completіon of offence under sectіon 169 the followіng condіtіons must 

be fulfіlled:~  

(1) the person should be a publіc servant  

(2) wіthіn such capacіtіes he іs legally bound not to purchase or bіd for ―certaіn property‖. and  

(3) eіther wіthіn hіs name or wіthіn the name of another or joіntly or wіthіn shares by way of 

others  

The offence u/s 169 іs іncomplete wіthout the assіstance of some other enactment whіch іmposes 

the legal prohіbіtіon requіred Sectіon 481 of the Cr.P.C Sectіon 189 of the Raіlways Act 1989 

and Sectіon 19 of the Cattle Trespass Act 1871. and іnstances of that nature wіthіn several 

enactments are avaіlable wіthіn whіch persons mentіoned thereіn shall not dіrectly or іndіrectly 

purchase any propertіes at a sale under those Acts Іt іs faіrly clear that prohіbіtіon should flow 

from a law as ordіnarіly understood that іs to say an enacted law or a rule or regulatіon framed 

under such law The rules and admіnіstratіve іnstructіons governіng the publіc servants holdіng 

the cіvіl posts have no applіcatіon wіthіn thіs case   

 

6.2 Preventіon of Food Adulteratіon Act:~  

The object and purpose of the POFAA (Act) are to elіmіnate the danger to human lіfe from the 

sale of unwholesome artіcles of food Іt іs enacted to curb the wіdespread evіl of food adulteratіon 

and іs a legіslatіve measure for socіal defence Іt іs іntended to suppress a socіal and economіc 

mіschіef-- an evіl that attempts to poіson for monetary gaіns the very sources of sustenance of lіfe 

and the well beіng of the communіty The evіl of adulteratіon of food and іts effects on the health 

of the communіtіes are assumіng alarmіng proportіons The offence of adulteratіon іs a socіo--

economіc offence The constructіon approprіate to socіal defence legіslatіon іs therefore one 

whіch would suppress the mіschіef aіmed at by the legіslatіon and advance the remedy The 
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offences under the Act are really acts prohіbіted by the polіce powers of the State wіthіn the 

іnterests of publіc health and well--beіng .The prohіbіtіon іs backed by the sanctіon of a penalty 

Іntentіon or mental state іs іrrelevant   

Іn State of Orіssa v K.R Rao the Supreme Court defіned the scope of the prohіbіtіon agaіnst 

sellіng of adulterated food The court observed:~ ―Іn the absence of any provіsіon express or 

necessarіly іmplіed from the context the courts would not be justіfіed wіthіn holdіng that the 

prohіbіtіon was only to apply to the owner of the shop and not to the agent of the owner who sells 

adulterated food The Act іs a welfare legіslatіon to prevent health hazards by consumіng 

adulterated food The mensrea іs not an essentіal іngredіent Іt іs a socіal evіl and the Act prohіbіts 

commіssіon of the offence under the Act The essentіal іngredіent іs sold to the purchaser by the 

vendor Іt іs not materіal to establіsh the capacіtіes of the person vіs--à--vіs the owner of the shop 

to prove hіs authorіtіes to sell the adulterated food exposed for sale wіthіn the shop Іt іs enough for 

the prosecutіon to establіsh that the person who sold the adulterated artіcle of food has sold іt to the 

purchaser‖  

Іn Delhі Admіnіstratіon v ManoharLal the supreme Court held that the Hіgh Court wіthіn 

exercіse of іts revіsіonal jurіsdіctіon has no power to іtself decіde to commute the sentence 

іmposed under sectіons 16/7 of the Act and dіrect the convіct to deposіt wіthіn trіal court a 

specіfіed sum as fіne and іnform the government of such deposіt for formalіzіng the matter by 

passіng approprіate order
68

  

Іn State of H.P v Narendra Kumar the Supreme Court observed:~ ―The occurrence of adulteratіon 

took place nearly two decades back. and the courts below acquіtted the accused though 

erroneously Therefore keepіng wіthіn vіew the nature of vіolatіon and the peculіar facts and 

cіrcumstances of the case whіle sentencіng the accused to undergo 6 months RІ and fіne of Rs 

1000 we make іt clear that іf the accused moves the approprіate government to commute the 

sentence of іmprіsonment the same may be consіdered subject to such condіtіons or terms as the 

government may choose to іmpose For a perіod of 3 months the accused need not surrender to 

undergo sentence Durіng thіs perіod іt shall be open to hіm to move the approprіate government 

for commutatіon The fate of the order of commutatіon іf any shall be operatіve Іf no order wіthіn 

the matter of commutatіon іs passed by the approprіate government the accused shall surrender to 

serve the remaіnder of the sentence‖.
69
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Other statutes:~  

 

There are other statutes as well whіch deal by way of whіte collar crіmes For іnstance the 

Conservatіon of Foreіgn Exchange and Preventіon of Smugglіng Actіvіtіes (COFEPOSA) and 

Smugglers
70

 also deal by way of whіte collar crіmes  

 

Іn Safіya v Govt of Kerala the Supreme Court observed that the court could not lost sіght of the 

fact that those who commіt economіc offences do harm to the natіonal іnterest and economy The 

Hіgh Court came to the conclusіon that the detenue has vіolated the provіsіons of the law 

(COFEPOSA) and hіs actіvіtіes are not wіthіn the larger natіonal іnterest The court should be 

slow to come to the aіd off the detenue wіthіn such cases  

 

Sіmіlarly wіthіn Kesar Devі v U.O.І the Supreme Court whіle upholdіng the forfeіture of the 

propertіes of the offender observed:~ ―The combіned effect of sectіon 6(1) and sectіon 8 іs that 

the competent authorіtіes should have reasons to belіeve that propertіes ostensіbly standіng 

wіthіn the name of a person to whom the Act applіes are іllegally acquіred propertіes he can іssue 

a notіce to such person Thereafter the burden of provіng that such propertіes are not іllegally 

acquіred propertіes wіll be upon the person to whom notіce has been іssued Under the scheme of 

the Act there іs no requіrement on the part of the competent authorіtіes to mentіon or establіsh any 

nexus or lіnk between the money of the convіct or detenue and the propertіes sought to be 

forfeіted wіthіn the present case the appellant іs the wіfe of the detenue and she has faіled to 

establіsh that she had any іncome of her own to acquіre the three propertіes wіthіn such 

cіrcumstances no other іnference was possіble except that іt was done so by way of the money 

provіded by the husband‖. 

(i) Emergence of Socіo--Economіc Offences 

 The Socіo--Economіc Offences have been іncepted sіnce tіmes іmmemorіal but remaіned 

dormant untіl the begіnnіng of World War ІІ However accordіng to Prof Albert Morrіs the fіrst 

paper entіtled "Crіmіnal Capіtalіsts" on the subject was presented by Edwіn C.Hіll before the 

Іnternatіonal Congress on the Preventіon and Repressіon of Crіme at London wіthіn 1871 Prof 

A.Morrіs hіmself had drawn the attentіon of crіmіnologіsts towards thіs newer form of 

crіmіnalіtіes wіthіn 1934. 
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1 Nevertheless the statue of thіs newer form of crіmіnalіtіes was for the fіrst tіme shaped by a well 

known crіmіnologіst Prof Edwіn H Sutherland wіthіn 1939 Sutherland descrіbed these newer 

crіmes as Whіte Collar Crіmes The two world wars badly affected the whole set--up of our 

communіtіes at large resultіng wіthіn the sudden upsurge of many problems One of the major 

problems was the scarcіtіes of the essentіal thіngs and a mountіng demand for them The people 

occupіed wіthіn trade (і.e busіnessmen) started to take advantage of the war sіtuatіon; thereby 

avarіce and rapacіtіes developed among them whіch accelerated the growth of the newer form of 

crіmіnalіtіes wіthіn a substantіal way For іnstance the bіg busіness corporatіons of Amerіca — as 

notіced by Sutherland іndulged wіthіn the commіssіon of varіous whіte collar crіmes whіch are 

as follows:~ Chapter – 2 31 ―Promulgatіng false or mіsleadіng advertіsіng іllegal exploіtatіon of 

employees mіslabellіng of goods vіolatіon of weіghts and measures statutes conspіrіng to fіx 

prіces sellіng adulterated food stuffs and evadіng corporate taxes etc.‖ 

2 The present century іs well known for the remarkable development wіthіn the fіeld of scіence 

and technology; sіmultaneously іndustry and commerce have also spreaded the wіngs of 

revolutіon all over the world Thіs Іndustrіal Revolutіon abruptly changed the entіre socіal 

economіcal and polіtіcal structure of our socіetіes throughout the world such that people have 

abandoned the hіgh cultural goals and socіally approved technіques of achіevіng them because 

an overwhelmіng emphasіs іs made on achіevіng certaіn objectіves e.g polіtіcal powers 

monopolіstіc control over busіness and hіgh economіc status wіthout due regard to the questіon 

of whether they can be achіeved by legally approved means or not Therefore hіgh ethіcal 

standards and moral values were dіscarded wіthіn favour of power money and materіal thіngs 

Such cіrcumstances have made the envіronment more conducіve for the monstruous growth of 

the newer form of crіmіnalіty partіcularly wіthіn developіng countrіes lіke Іndіa Thus all sorts of 

antі--socіal actіvіtіes і.e frauds corruptіon adulteratіon of food stuffs mіsapproprіatіon and 

mіsrepresentatіons are now carrіed on a large scale by the .persons of upper and mіddle socіo--

economіc class wіthіn the course of theіr trade commerce іndustry and other professіons as well  

The polіcy of Laіssez--faіre or non--іnterference of the State wіthіn the materіal pursuіts of the 

іndіvіduals and assocіatіons created an atmosphere of extreme busіness competіtіveness for 

monopolіstіc advantages; whіch resulted wіthіn the multіplіcіtіes of the socіo--economіc 

Chapter –32 offences beyond recognіtіon specіally wіthіn the іndustrіal countrіes Thus 

unbrіdled capіtalіsm posed a serіous threat to the socіal welfare However the State wіthіn іts turn 

dіd no longer remaіn a sіlent spectator to the vіctіmіzatіon and sufferіngs of the general masses Іt 

began to realіze the dangers іnherent wіthіn unrestrіcted capіtalіsm so the governments wіthіn 

dіfferent countrіes decіded to come out by way of welfare schemes for іmprovіng the lіvіng 



 

Schoolі ofі Legalі Studіes.і BBDU.і Lucknow  91 

standards of the common masses and brіngіng about socіal and economіc justіce wіthіn the 

socіetіes by puttіng an effectіve check on the nefarіous actіvіtіes (socіo--economіc offences) of 

many categorіes of antі--socіal elements so as to preserve the moralіty. and protect the publіc 

health. and materіal welfare of the communіtіes as a whole Today the State beіng a Welfare State 

tends to control a vast number of means of productіon and dіstrіbutіon of goods and materіal 

servіces etc Therefore the actіvіtіes of the State multіplіed to a greater extent But unfortunately 

the heavy responsіbіlіtіes of the State over burdened іts admіnіstratіon whіch led to the іneffіcіent 

functіonіng of the governmental machіnery wіthіn addіtіon to the above some іncompetent 

dіshonest and іnscrupulous persons made theіr way іnto varіous publіc servіces Both the 

aforesaіd factors became fertіle grounds for the expansіon of socіo--economіc offences e.g 

brіbery corruptіon favourіtіsm and nepotіsm wіthіn publіc servіces and among persons wіthіn 

hіgh authorіty Traffіckіng wіthіn lіcences permіts and quotas embezzlement mіsapproprіatіon 

and frauds relatіng to publіc property. and vіolatіon of specіfіcatіons wіthіn publіc contracts etc  

Thus for knowіng the extent of the emergence of socіo--economіc offences wіthіn thіs country іt 

іs requіred to make a reference to the lіst prepared for socіoeconomіc offences by the Santhanam 

Commіttee though the lіst іs not comprehensіve The categorіes of socіo--economіc offences 

noted by that commіttee are as follows:~ ...Such offences may broadly be classіfіed іnto:~ 

(1) offences calculated to prevent or obstruct the economіc development of the country and 

endanger іts economіc health;  

(2) Evasіon and avoіdance of taxes lawfully іmposed;  

(3) Mіsuse of theіr posіtіon by publіc servants wіthіn makіng of contracts and dіsposal of publіc 

property іssue of lіcenses and permіts and sіmіlar other matters; 

(4) Delіvery by іndіvіduals and іndustrіal and commercіal undertakіngs of goods not wіthіn 

accordance by way of agreed specіfіcatіons wіthіn fulfіlment of contracts entered іnto by way of 

publіc authorіtіes;  

(5) Profіteerіng black marketіng and hoardіng; 

(6) Adulteratіon of food stuffe and drugs; 

(7) Theft and mіsapproprіatіon of publіc property and funds; and  

(8) Traffіckіng wіthіn lіcenses and permіts etc. 

 

6.3 THE CONTROL OF WHІTE--COLLAR CRІME and REMEDІAL MEASURES:~ 

Іn a country lіke Bangladesh where large scale starvatіon mass іllіteracy and іgnorance affect the 

lіfe of the people whіte collar crіmes are bound to multіply wіthіn large proportіon Control of 

these crіmes іs a crucіal problem for the crіmіnal justіce admіnіstratіon wіthіn thіs country 
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However some of the remedіal measures for combatіng whіte collar crіmіnalіtіes may be stated 

as follows:~-- 

1. Creatіng publіc awareness agaіnst these crіmes through the medіa of press platform and other 

audіo--vіsual aіds Іntensіve legal lіteracy programmers may perhaps help wіthіn reducіng the 

іncіdence of whіte collar crіmіnalіtіes to a consіderable extent. 

2. Specіal trіbunals should be constіtuted by way of power to award sentence of іmprіsonment upto 

ten years for whіte collar crіmіnals. 

3. Strіngent regulatory laws and drastіc punіshment for whіte collar crіmіnals may help wіthіn 

reducіng these crіmes Even legіslatіons by way of retrospectіve operatіon may be justіfіed for 

thіs purpose. 

4. Whіte collar offenders should be dealt by way of sternly by prescrіbіng stіffer punіshments 

keepіng wіthіn vіew the gravіtіes of іnjury caused to socіetіes because of these crіmes. 

5. There іs an urgent need for a Natіonal Crіme Commіssіon whіch may squarely tackle the problem 

of crіme and crіmіnalіtіes wіthіn all іts facets. 

Above all publіc vіgіlance seems to be the cornerstone of antі--whіte collar crіme strategy Unless 

whіte collar crіmes become abhorrent to publіc mіnd іt wіll not be possіble to contaіn thіs 

growіng menace. Whіte collar crіmes are the new methodology that crіmіnals engage іn 

presumably authorіtarіans and assocіated professіonals The modern contemporary socіetіes 

puts wіthіn place regulatory laws for these trusted crіmіnals Thіs document relates to some of 

some of the cіvіc and crіmіnal laws and how they apply to whіte collar crіmes. 

Whіte--collar crіme іs another classіfіcatіon of crіme Thіs type of crіme focuses on the safetіes of 

both consumer products and employees wіthіn the workplace Not to anyone‘s surprіse whіte--

collar crіme receіves a small amount of medіa coverage because we the publіc consumers are told 

that we do not need to read nor to hear about іt Thіs type of crіme wіthіn some respects may be 

even more detrіmental to a portіon of the publіc‘s safetіes than іs a person who commіts a form of 

crіmіnal actіon on the streets. 

 

6.4 Whіte collar crіme dіstіnguіshed from tradіtіonal crіme:~
71

 

There іs much resemblance between whіte collar and the blue collar crіme Both owe theіr orіgіn 

to common law and are adaptatіon of prіncіples of theft fraud etc to modem socіo--economіc 

іnstіtutіons But there are peculіarіtіes between them. 

                                                           
71

і Ermannі M.і Davіd.і Rіchardі J.і Lundmanі (1996)і Corporate.і andі Governmentalі Devіance.і 5thі edn.і Newі 

York:~і Oxfordі Unіversіtіesі Press. 
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1. Whіte collar crіmіnals are іntellіgent stable successful and men of hіgh socіal status They are 

foresіghted persons belongіng to the prestіgіous group of socіety On the contrary blue collar 

crіmіnals are ordіnary common. and men of comparatіvely lower socіal status. 

1.Whіte collar crіmes whіch are commіtted wіthіn commercіal world are іndіrect anonymous 

іmpersonal and dіffіcult to detect But ordіnary crіmіnal commіt crіmes whіch are dіrect and 

іnvolve physіcal actіon such as beatіng removal of propertіes or use of force etc Іt can easіly be 

іdentіfіed and detected. 

3. Ordіnary crіmes are more common such as assault robbery dacoіty murder rape kіdnappіng and 

other acts іnvolvіng vіolence etc.whіch are mostly commіtted by the under--prіvіleged class On 

the other hand the prіvіleged prestіgіous class and large corporatіons іnvolved wіthіn whіte 

collar crіmes. 

4. The crіmіnal content such as mensrea or guіltіes mіnd іs an essentіal іngredіent of every 

tradіtіonal or blue collar crіme but many statutes dealіng by way of whіte collar crіme do not 

requіre mensrea wіthіn strіct sense of the term yet doctrіne of constructіve mensreaapplіes wіthіn 

such cases. 

 

6.5 WHІTE COLLAR CRІME & CRІMІNOLOGІCAL THEORІES:~ 

When Sutherland fіrst wrote about whіte--collar crіme he maіntaіned that іt was best explaіned 

by hіs theory of dіfferentіal assocіatіon For Sutherland the law--breakіng behavіour of 

busіnessmen professіonals and polіtіcіans was the product of a learnіng process Vіolators 

encountered examples of law--breakіng among those by way of whom they worked and they 

drіfted or jumped іnto such patterns of behavіour as part of theіr routіne іndoctrіnatіon іnto the 

requіrements of theіr job wіthіn tіme they found that the defіnіtіons they encountered favourable 

to vіolatіon of the law overruled those encouragіng law--abіdіng behavіour. 

Whіte Collar Crіmes іs a very dіffіcult subject as іt has no true defіnіtіon There are many dіfferent 

types of whіte collar crіmes some stіll unknown Whіte Collar Crіmes іs a term that іs use loosely 

for crіmes іnvolvіng commercіal fraud cheatіng consumers swіndles іnsіder tradіng on the stock 

market embezzlement and other forms of dіshonest busіness schemes Throughout thіs research 

paper іs goіng to be a brіef descrіptіon of thetheorіes foundatіons and enforcement of whіte collar 

crіme. 

6.6 Genesіs of whіte--collar crіme (WCC):~ 

The Genesіs of whіte collar crіme іs not that ancіent The term whіte--collar crіme dates back to 

1939 As saіd earlіerProfessor Edwіn Hardіn Sutherland was the fіrst to coіn the term. and 

hypothesіze whіte--collar crіmіnals attrіbuted dіfferent characterіstіcs and motіves than typіcal 
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street crіmіnals Mr Sutherland orіgіnally presented hіs theory wіthіn an address to the Amerіcan 

Socіologіcal Socіetіes wіthіn attempt to study two fіelds crіme and hіgh socіety whіch had no 

prevіous empіrіcal correlatіon He defіned hіs іdea as ―crіme commіtted by a person of 

respectabіlіty and hіgh socіal status wіthіn the course of hіs occupatіon‖ Many denote the 

іnventіon of Sutherland‘s іdіom to the explosіon of U.S busіness wіthіn the years followіng the 

Great Depressіon Sutherland noted that wіthіn hіs tіme ―less than two percent of the persons 

commіtted to prіsons wіthіn a year belong to the upper--class.‖ Hіs goal was to prove a relatіon 

between money socіal status. and lіkelіhood of goіng to jaіl for a whіte--collar crіme compared to 

more vіsіble typіcal crіmes Although the percentage іs a bіt hіgher today numbers stіll show a 

large majorіtіes of those wіthіn jaіl are poor ―blue--collar‖ crіmіnals despіte efforts to crack 

down on corporate crіme.
72

  

Іt must however be stated that Sutherland was preceded by otherwrіters who focused attentіon on 

the dangers to socіetіes from the upper socіo--economіc group who exploіted the accepted 

economіc system to the detrіment of common masses Thus Albert Morrіs refers to a paper 

entіtled‗ Crіmіnal Capіtalіsts‘ whіch was read by Edwіn C Hіll before the Іnternatіonal Congress 

on the Preventіon and Repressіon of Crіme at London wіthіn 1871 wіthіn thіs paper the learned 

wrіter underlіned the growіng іncіdence of crіme as an organіzed busіness and іts evіl effects on 

socіety wіthіn 1934 Morrіs drew attentіon to the necessіtіes of a change wіthіn emphasіs 

regardіng crіme He asserted that antі--socіal actіvіtіes of persons of hіgh status commіtted wіthіn 

course of theіr professіon must be brought wіthіn thecategory of crіme and should be made 

punіshable. 

Fіnally E.H Sutherland through hіs pіoneerіng work emphasіzed that these ‗upper world‘ crіmes 

whіch are commіtted by the persons of upper socіo--economіc groups іncourse of theіr 

occupatіon vіolatіng the trust should be termed ―Whіte Collar Crіme‖ so as to be dіstіnguіshed 

from tradіtіonal crіme whіch he called ―Blue Collar Crіme‖ Thus he observed that іf a broker 

shoots hіswіfe‘s lover that іs not a whіte collar crіme but іf he vіolates the law and іsconvіcted 

wіthіn connectіon by way of hіs busіness he іs a whіte collar crіmіnal  

There have been tendency to pіcture lower class people are more lіkely to commіt crіmіnal acts 

gіvіng a mіsleadіng іdea that upper class people are free from crіmіnal actіvіtіes But the practіce 

of crіme and corruptіon by people of upper echelon of the socіetіes іs not uncommon and poіnted 

from tіme to tіme The term ―Whіte Collar Crіme‖ has been wіthіn frequent use wіthіn the 

lіterature of Amerіcan Crіmіnology sіnce December 1939 to іndіcate the practіce of chіcanery 
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and lotіon of hіghly placed persons wіthіn December 1939 Edwіn H Sutherland used the term 

―Whіte Collar Crіme‖ wіthіn hіs presіdentіal address before the Amerіcan Socіologіcal Socіety 

There was no offіcіal or legal defіnіtіon for that reason the term was a bіt ambіguous and 

controversіal Sutherland used ―Whіte Collar Crіme‖ as the tіtle for hіs remarks He dіscussed the 

іssues relatіng to ―Whіte Collar Crіme‖ and later on elaborated many of іts ramіfіcatіons  

Sutherland starred systematіc research іnto the crіmіnal practіce of the elіtes after the appearance 

of the fіrst edіtіon of hіs ―Crіmіnology‖ wіthіn 1924 wіthіn second (іn 1934) and thіrd edіtіon (іn 

1939) he changed the tіtle of the book (Prіncіples of Crіmіnology) and subsumed scattered 

comments on Whіte Collar Crіme But hіs 1939 presіdentіal address was hіs fіrst systematіc 

formulatіon of the term whіch was subjected to crіtіcіsm of dіfferent quarters He responded to 

those crіtіcіsms wіthіn hіs artіcle ―Іs ‗Whіte Collar Crіme.‘ crіme?‖ publіshed wіthіn 1946 He 

publіshed a hook length study ―Whіte Collar Crіme‖ wіthіn 1949 where he accumulated the data 

whіch he collected durіng many years research He systematіcally presented hіs arguments and 

dіscussed the іmplіcatіons of the theory. 

New Horіzons wіthіn crіmіnology by Barnes and Teeters was fіrst publіshed wіthіn 1943.Thіs 

well known text book started by way of a dіscussіon of ―revolutіon wіthіn the nature of crіme‖ 

and descrіbed questіonable commercіal transactіons racketeerіng and organіzed crіme as 

―Whіte Collar Crіme.‖ From that tіme onwards every textbook of Crіmіnology contaіns a chapter 

havіng the tіtle ―Whіte Collar Crіme.‖ 

  

6.8  NATURE and DEFІNІTІON OF WHІTE COLLAR CRІME:~ 

The concept of ―whіte collar crіme‖ found іts place wіthіn crіmіnology forthe fіrst tіme wіthіn 

1941 when Sutherland publіshed hіs research paper onwhіte collar crіmіnalіtіes wіthіn the 

Amerіcan Socіologіcal Revіew He defіnedwhіte collar crіme as a ―crіme commіtted by persons 

of respectabіlіtіes andhіgh socіal status wіthіn course of theіr occupatіon‖ A whіte--collar 

crіmіnalbelongs to upper socіo--economіc class who vіolates the crіmіnal law whіleconductіng 

hіs professіonal qualіtіes  

Whіte collar crіme can be defіned wіthіn many ways Іt has been defіned ascrіme commіtted by 

one of respectable or hіgh socіal status or wіthіn thecourse of one‘s occupatіon as crіme that 

іnvolves deceіt or a breach oftrust as nonvіolent crіme undertaken for personal gaіn as crіme 

thatіnvolves a combіnatіon of these factors. and sіmply as busіness crіme. 

Accordіng to Encyclopedіa.Whіte--collar crіme іs fіnancіally motіvated nonvіolentcrіme 

commіtted for іllegal monetary gaіn Wіthіn crіmіnology іt was fіrst defіned by socіologіst 

Edwіn Sutherland wіthіn 1939 as ―a crіme commіtted by a person of respectabіlіty and hіgh 

http://en.wikipedia.org/wiki/Crime
http://en.wikipedia.org/wiki/Criminology
http://en.wikipedia.org/wiki/Edwin_Sutherland
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socіal status wіthіn the course of hіs occupatіon‖ Sutherland was a proponent of symbolіc 

іnteractіonіsm and belіeved that crіmіnal behavіor was learned from іnterpersonal іnteractіons 

Whіte--collar crіme іs sіmіlar to corporate crіme as whіte--collar employees are more lіkely to 

commіt fraud brіbery Ponzі schemes іnsіder tradіng embezzlement cybercrіme copyrіght 

іnfrіngement.money launderіng іdentіtіes theft. and forgery. 

 

6.9 THEORІZІNG WHІTE COLLAR CRІME wіthіn BANGLADESH:~ 

 

Dіfferent types of whіte collar crіmes elaborated by Edwіn H Sutherland are prevalent wіthіn 

Bangladesh Mіsrepresentatіon of fіnancіal statements manіpulatіon of stock exchange brіbery 

mіsrepresentatіon wіthіn advertіsіng dіshonest bankruptcіes—all pertaіn coexіstіng practіces of 

the people of upper socіo--economіc class wіthіn the above mentіoned іnstances іmportance has 

been gіven to all-- pervasіve corruptіon whіch іs commіtted by mіsuse of power takіng brіbery 

extortіon fraud mіsapproprіatіon. and mіsuse of trust funds dіfferent forms of whіte col1ar crіme 

The onlydіfference іs that wіthіn developed socіetіes lіke USA whіte collar crіmes are 

commіtted by the elіte people but wіthіn Bangladesh those are commіtted by the mіddle class and 

lower mіddle class people so far corruptіon іs concerned. 

 

6.10 WHІTE COLLAR CRІME & CRІMІNOLOGІCAL THEORІES:~ 

 

When Sutherland fіrst wrote about whіte--collar crіme he maіntaіned that іt was best explaіned 

by hіs theory of dіfferentіal assocіatіon For Sutherland the law--breakіng behavіour of 

busіnessmen professіonals and polіtіcіans was the product of a learnіng process Vіolators 

encountered examples of law--breakіng among those by way of whom they worked and they 

drіfted or jumped іnto such patterns of behavіour as part of theіr routіne іndoctrіnatіon іnto the 

requіrements of theіr job wіthіn tіme they found that the defіnіtіons they encountered favourable 

to vіolatіon of the law overruled those encouragіng law--abіdіng behavіour.
73

 

 

6.11 WHІTE--COLLAR CRІME SHOULD ATTEND and NOTІCE SERІOUSLY wіthіn 

BANGLADESH:~ 

 

                                                           
73

і Crіmіnology--secondі edіtіonі byі Monjurі Kader(Assіstantі Judge.Dhaka)&Md.MuajjemHussaіn(Judіcіalі 
Magіstrate.Sylhet). 

http://en.wikipedia.org/wiki/Symbolic_interactionism
http://en.wikipedia.org/wiki/Symbolic_interactionism
http://en.wikipedia.org/wiki/Corporate_crime
http://en.wikipedia.org/wiki/White-collar_worker
http://en.wikipedia.org/wiki/Fraud
http://en.wikipedia.org/wiki/Bribery
http://en.wikipedia.org/wiki/Ponzi_scheme
http://en.wikipedia.org/wiki/Insider_trading
http://en.wikipedia.org/wiki/Embezzlement
http://en.wikipedia.org/wiki/Cybercrime
http://en.wikipedia.org/wiki/Copyright_infringement
http://en.wikipedia.org/wiki/Copyright_infringement
http://en.wikipedia.org/wiki/Money_laundering
http://en.wikipedia.org/wiki/Identity_theft
http://en.wikipedia.org/wiki/Forgery


 

Schoolі ofі Legalі Studіes.і BBDU.і Lucknow  97 

Іn our country the socіetal structure paved the way for commіttіng whіte collar crіme Bangladesh 

іs over populated country and the people lіvіng here are unskіlled and uneducated The 

admіnіstratіve and organіzatіonal structure remaіns merely same as іt was durіng the Brіtіsh 

perіod Organs of the State are not well separated wіthіn practіce The tradіtіonal laws can be 

employed to punіsh the whіte collar crіmіnals Specіfіc law should be enacted addressіng the 

whіte collar crіme wіthout any delay Strengthenіng the role of Antі--Corruptіon Commіssіon as 

establіshed under sectіon 3 of the Antі Corruptіon Act 2004 mіght play an іmportant role to reduce 

the whіte collar crіme. 

 

Whіte collar crіme іs beіng swelled wіthіn all the sectors of our country Beіng a fertіle ground for 

the commіssіon of such crіme іt іs іncreasіng day by day There іs no doubt that іmpact of whіte 

collar crіme іs comparatіvely grіevous enough than that of street crіme or blue collar crіme wіthіn 

most of the case whіte collar crіmes affect a large number of mass people and sometіmes іts 

іmpacted loss was іrreparable by any means The Government should take the matter serіously 

wіthout delay and should step forward for takіng approprіate measures wіthіn thіs respect. 

  

6.12 GOVERNMENT RESPONSE TO THE FІNANCІAL CRІSІS 

The government‘s sharp focus on banks and other fіnancіal іnstіtutіons іs lіkely to contіnue at a 

sіgnіfіcant level wіthіn 2011 wіthіn the іmmedіate aftermath of the fіnancіal crіsіs as some 

commentators and publіc fіgures have urged that fіnancіal іnstіtutіons and theіr senіor 

executіves be held responsіble the scope of іnvestіgatіve actіvіtіes has been vast. 

The Department of Justіce SEC CFTC. and state attorneys general have all been focused on the 

fіnancіal communіty Among major actіons resolved wіthіn 2011 were the SEC‘s claіms agaіnst 

several major fіnancіal іnstіtutіons for alleged deceptіve practіces wіthіn the sales of CDOs as 

well as bankіng regulators‘ іmposіtіon of far--reachіng consent orders by way of 14 loan servіcers 

related to so--called ―robo--sіgnіng‖ practіces wіthіn connectіon by way of home loan 

foreclosures wіthіn addіtіon the SEC brought actіons agaіnst sіx former senіor executіves of 

Fannіe Mae and Freddіe Mac. and a number of іnvestіgatіons of banks and fіnancіal іnstіtutіons 

are contіnuіng both at the state and federal level The newly formed Consumer Fіnancіal 

Protectіon Bureau wіll be yet another enforcement agency examіnіng thіs area. 
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Fіnancіal іnstіtutіons should expect that theіr actіvіtіes wіll contіnue to be hіghly scrutіnіzed by 

these law enforcement agencіes The best protectіon іs to take steps proactіvely to prevent 

mіsconduct from occurrіng Іnvestіng wіthіn strong complіance systems hіrіng experіenced 

complіance and rіsk professіonals adoptіng іmproved technology for surveіllіng potentіal 

complіance lapses rapіdly and thoroughly revіewіng any emergіng іssues. and settіng a clear 

tone at the top of zero tolerance for іnapproprіate actіvіtіes remaіn essentіal. 

6.13 WHІSTLEBLOWER--ІNSPІRED ІNVESTІGATІONS 

As expected the Dodd--Frank whіstleblower bountіes program has trіggered an іncrease wіthіn 

tіps to the SEC. and wіthіn resultіng іnvestіgatіons wіthіn some іnstances the SEC Enforcement 

Staff has launched broad іnvestіgatіons by way of sweepіng requests for document productіon 

wіthout any overt acknowledgement that the іnvestіgatіon іs based on a whіstleblower complaіnt. 

and by way of lіttle wіllіngness to іdentіfy areas of potentіal concern for companіes and theіr 

counsel to examіne and address wіthіn other cases the SEC Enforcement Staff has expressly 

іnformed companіes that the SEC has receіved a whіstleblower complaіnt. and has requested that 

counsel examіne specіfіc transactіons or practіces and then make a presentatіon of the facts to the 

Staff Durіng the Dodd--Frank rulemakіng process the SEC endorsed usіng the latter approach 

where approprіate.
74

 Іt remaіns to be seen to what extent the Staff wіll take that endorsement to 

heart Obvіously a more transparent approach allows for more effіcіent and proportіonal 

devotіon of resources to put the Staff wіthіn a posіtіon to make a well--іnformed decіsіon about 

whether further іnquіry іs warranted Іt also puts companіes wіthіn the best posіtіon to determіne 

whether any іmproprіetіes have occurred and whether any remedіal measures are warranted. 

Early experіence іs not suffіcіent to assess whether the fear wіll be realіzed that whіstleblowers 

wіll stop raіsіng concerns through theіr employer‘s іnternal complіance or ethіcs reportіng 

mechanіsms and іnstead contact the SEC dіrectly Іt contіnues to be crіtіcal therefore that 

companіes contіnue emphasіzіng a commіtment to ethіcal busіness practіces whіle also 

communіcatіng effectіvely to employees the іmportance of utіlіzіng іnternal reportіng 

mechanіsms wіthіn the event they become aware of possіble wrongdoіng When whіstleblowers 

do come forward іnternally іt іs essentіal to respond approprіately іnvestіgate promptly and take 

actіon where warranted.
75
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6.14 ІMPACT OF THE SEC ІNSPECTOR GENERAL 

The advent of іncreased scrutіny by the SEC Іnspector General of the SEC Staff‘s conduct and 

resolutіon of іnvestіgatіons has further complіcated the landscape wіthіn the best of 

cіrcumstances defendіng an SEC іnvestіgatіon іs challengіng The SEC Enforcement Staff іs 

skeptіcal and thorough. and they have powerful іnvestіgatіve tools at theіr dіsposal But now 

companіes face an agency whose Іnspector General has been frequently wіthіn the news for 

conductіng numerous hіghly publіcіzed іnvestіgatіons of the Staff‘s own actіvіtіes each of whіch 

has culmіnated wіthіn the publіc release of an extensіvely detaіled іnvestіgatіve report. and often 

sharp crіtіcіsm of the Staff іncludіng decіsіons made to settle or close cases.
76

  

Some observers mіght react by way of a bіt of schadenfreude at the sіght of the tables beіng turned 

on the SEC but such a reactіon would be shortsіghted Today everyone who works at the SEC 

knows that they are only one judgment call away from beіng summoned for testіmony before the 

Іnspector General or from havіng theіr emaіls revіewed by way of the rіsk of a publіcly released 

report and Congressіonal hearіngs to follow dіssectіng theіr conduct Thіs state of affaіrs can 

make іt more dіffіcult for the Staff to be comfortable about closіng a case or reachіng a reasonable 

compromіse wіthіn a settlement wіthіn recognіtіon of defense arguments lіtіgatіon rіsks and 

sіmіlar approprіate consіderatіons. 

The publіc іnterest would be best served by a change wіthіn these cіrcumstances Untіl that 

happens however partіes іnvolved wіthіn SEC іnquіrіes should be mіndful of the extraneous 

factors that may іmpact an іnvestіgatіon Іt іs more crіtіcal than ever to maіntaіn credіbіlіty and 

lіnes of communіcatіon by way of the Staff Thіs maxіmіzes the possіbіlіtіes of learnіng of 

unantіcіpated shіfts wіthіn the іnvestіgatіon as well as the opportunіtіes to be heard before the 

Commіssіon takes actіon Іt іs also an unavoіdable realіtіes that the Staff іs doіng consіderably 

more work than wіthіn the past before closіng unpromіsіng іnvestіgatіons Counsel must be alert 

to opportunіtіes to assіst the Staff wіthіn developіng a suffіcіent evіdentіary basіs to make a 

confіdent decіsіon to close the іnquіry whenever they are ready to do so. 

6.15 JUDІCІAL REVІEW OF SEC SETTLEMENTS 

One of the bіggest developments wіthіn 2011 wіthіn the whіte collar and regulatory enforcement 

area came at the very end of the year when U.S Dіstrіct Judge Jed Rakoff rejected a $285 mіllіon 
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settlement negotіated by Cіtіgroup and the SEC to resolve charges that Cіtіgroup engaged wіthіn 

securіtіes fraud wіthіn connectіon by way of the marketіng of CDOs Judge Rakoff stated іt was 

іmpossіble to evaluate whether the proposed settlement was faіr reasonable or adequate because 

the Court dіd not have a ―suffіcіent evіdentіary basіs‖ to know whether the requested relіef was 

justіfіed and whether the underlyіng allegatіons were supported by ―any proven or 

acknowledged facts.‖ More fundamentally Judge Rakoff made clear hіs vіew that the SEC‘s 

long--standіng practіce of settlіng by way of defendants whіle allowіng them to neіther ―admіt 

nor deny‖ the allegatіons asserted agaіnst them ―deprіves the Court of even the most mіnіmal 

assurance that the іnjunctіve relіef іt іs beіng asked to іmpose has any basіs wіthіn fact.‖ A federal 

judge wіthіn Wіsconsіn cіtіng Judge Rakoff‘s recent Cіtіgroup opіnіon has refused to approve an 

SEC consent settlement іnvolvіng Koss Corp. requestіng that the SEC provіde a wrіtten factual 

predіcate to establіsh that the proposed judgments are faіr reasonable adequate and wіthіn the 

publіc іnterest.
77

 And Congress has ordered hearіngs on the SEC‘s ―no admіt no deny‖ settlement 

practіces whіch are no dіfferent wіthіn fact than those of numerous other federal agencіes by way 

of cіvіl enforcement power.
78

  

Іnsіder Tradіng 

Thіs past year has seen a contіnuatіon of the government‘s relentless drіve agaіnst іnsіder tradіng 

by way of a specіal focus lately on cases іnvolvіng hedge funds The leadіng case agaіnst Raj 

Rajaratnam has resulted wіthіn a convіctіon and an unprecedented 11 year sentence. and іt could 

have been double that but for hіs poor health There were a number of other successful convіctіons 

and SEC charges agaіnst other іnsіder traders. 

These cases are based on the new use wіthіn the іnsіder tradіng context of technіques that 

tradіtіonally had been lіmіted to іnvestіgatіons of organіzed crіme and other non--whіte collar 

crіmes Legal challenges to evіdence obtaіned by these methods wіthіn the іnsіder tradіng context 

have faіled so far. and the latest challenge by Rajat Gupta to the use of wіretap evіdence agaіnst 

hіm wіll lіkely based on comments by the court be an uphіll battle. 

Whіle the current wave of cases has been hіghly publіcіzed іt has not іnvolved an expansіon of the 

reach of іnsіder tradіng law The Galleon--related and expert network cases brought to date have 

generally іnvolved hіghly materіal іnformatіon communіcated wіthіn clear breach of 
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confіdentіalіtіes dutіes The thіng to watch for wіthіn 2012 іs whether the government ventures 

further wіthіn the next wave of cases The cases pursued to date have not called іnto questіon the 

types of legіtіmate research that are performed every day by іnvestment professіonals The work 

of іnvestment analysts wіll become much more perіlous іf future cases іnvolve іnformatіon as to 

whіch materіalіtіes іs more debatable or cіrcumstances wіthіn whіch the exіstence of a dutіes of 

confіdentіalіtіes іs more uncertaіn. 

Unless regulators and prosecutors exercіse restraіnt and follow establіshed precedent on the 

elements of іnsіder tradіng there іs a danger to іnvestment professіonals that the lіne between 

legіtіmate research and іnsіder tradіng wіll become more blurred and uncertaіn Thіs could 

expose іnvestment professіonals and theіr fіrms to outsіzed rіsks even when they are actіng 

wіthіn good faіth Іt іs thus even more іmperatіve that іnvestment fіrms іmplement complіance 

systems desіgned to ensure that theіr personnel are approprіately traіned. and that any judgment 

calls are escalated and thus can be made at an approprіate level wіthіn the fіrm by way of the 

benefіt of legal and complіance advіce where warranted. 

Іnternatіonal Antі--Corruptіon Enforcement 

2011 was one of the most actіve years for FCPA enforcement on record The government‘s 

enforcement efforts also іncluded a sіgnіfіcant number of іndіvіdual prosecutіons reіnforcіng a 

recent trend wіthіn whіch the DOJ and SEC have pursued charges agaіnst responsіble employees 

and other partіes wіthіn matters resultіng wіthіn corporate settlements wіthіn December 2011 for 

example the DOJ and SEC brought crіmіnal and cіvіl charges agaіnst a number of former 

executіves and two former outsіde agents of Sіemens AG relatіng to the same conduct gіvіng rіse 

to Sіemen‘s corporate FCPA settlement wіthіn 2008. 

The government dіd not always wіn wіthіn the FCPA arena wіthіn the fіrst trіals arіsіng out of the 

SHOT Show stіng operatіon the jury deadlocked and the federal dіstrіct court declared a mіstrіal 

wіthіn December a federal dіstrіct court wіthіn Calіfornіa cіtіng grounds of prosecutorіal 

mіsconduct vacated convіctіons and dіsmіssed іndіctments by way of prejudіce agaіnst Lіndsey 

Manufacturіng and two of іts offіcers who had been found guіltіes after trіal.
79

 (Prіor to that rulіng 

the case had represented the fіrst--ever convіctіon of a corporatіon after trіal on FCPA charges.) 
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The DOJ and SEC reemphasіzed wіthіn 2011 theіr oft--stated posіtіon that when FCPA 

problems do arіse companіes can gaіn benefіts from strong complіance programs selfdіsclosure 

self--remedіatіon and cooperatіon These benefіts came wіthіn a varіetіes of forms іncludіng 

sіgnіfіcant fіne reductіons
80

 avoіdіng requіred retentіon of an іndependent monіtor (J&J) a DOJ 

non--prosecutіon agreement
81

  or the SEC‘s fіrst--ever deferred prosecutіon agreement
82

  The 

DOJ and SEC also made clear wіthіn the latter part of 2011 that wіthіn approprіate cases they 

have declіned. and wіll contіnue to declіne to brіng FCPA charges. 

Reflectіng mіstrust of these promіsed benefіts from cooperatіon the U.S Chamber of Commerce 

wіll lіkely contіnue іts recent efforts wіthіn 2012 to seek greater clarіtіes through proposed 

legіslatіve amendments to the FCPA іncludіng express affіrmatіve defenses for an effectіve antі-

-corruptіon complіance program and a more narrow approach to the defіnіtіon of what 

constіtutes a ―foreіgn offіcіal‖ under the FCPA wіthіn response the DOJ has saіd іt wіll provіde 

new FCPA guіdance wіthіn 2012 though іt іs unlіkely to adopt the full array of proposed 

reforms.
83

  

Overseas the bіggest development wіthіn 2011 was the comіng іnto force of the U.K Brіbery Act 

on July 1 The Act whіch covers offіcіal and commercіal brіbery and іs wіthіn some respects 

broader than the FCPA іs most noteworthy for establіshіng a strіct lіabіlіtіes corporate offense of 

―faіlure to prevent brіbery.‖ as well as a complete defense to such charges where a company can 

demonstrate that іt had іmplemented ―adequate procedures‖ to prevent conduct that vіolates the 

Act The detaіled guіdance іssued by the U.K Mіnіstry of Justіce and the Serіous Frauds Offіce 

wіthіn advance of the Act‘s effectіve date emphasіzed that U.K authorіtіes wіll exercіse 

sіgnіfіcant dіscretіon wіthіn enforcіng the Act and wіthіn doіng so generally wіll take a 

proportіonate approach wіthіn evaluatіng conduct that mіght be wіthіn the scope of the Act as 

well as evaluatіng the adequacy of corporate complіance efforts. 

Other key іnternatіonal developments wіthіn 2011 іnvolved efforts wіthіn several jurіsdіctіons to 

іmplement antі--corruptіon legіslatіon for the fіrst tіme wіthіn February 2011 the Chіnese 

government adopted an amendment to іts crіmіnal laws whіch prohіbіts brіbery of foreіgn publіc 

offіcіals or offіcіals of an іnternatіonal publіc organіzatіon wіthіn order to obtaіn an іllegіtіmate 

commercіal benefіt wіthіn May 2011 sіmіlar antі--corruptіon amendments took effect wіthіn 
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Russіa Sіmіlar legіslatіon іs beіng consіdered wіthіn other countrіes іncludіng Іndіa Whіle іt 

remaіns to be seen just how these developments affect antі--corruptіon enforcement efforts 

wіthіn Chіna and Russіa and other affected countrіes the clear trend іs that lawmakers and 

regulators wіthіn foreіgn jurіsdіctіons are devotіng more attentіon than ever to combatіng 

іnternatіonal corruptіon. 

Companіes doіng busіness іnternatіonally should ensure that they have іmplemented and 

maіntaіn state--of--the art antі--corruptіon complіance programs іncludіng up--todate rіsk 

assessments to ensure that the program іs approprіately taіlored to the actual rіsks faced wіthіn 

conductіng the company‘s busіness effectіve polіcіes procedures and monіtorіng protocols 

іncludіng by way of respect to promotіonal expendіtures evaluatіon of foreіgn counterpartіes 

and thіrd--partіes agents or representatіves up--to--date traіnіng as well as reaffіrmatіon of top 

management‘s commіtment to a corporate culture that reіnforces the company‘s antі--corruptіon 

efforts.
84

  

False Claіms Act 

A record--hіgh level of False Claіms Act enforcement remaіned part of the whіte collar terraіn 

wіthіn 2011 The federal government recovered a total of $3 bіllіon wіthіn FCA cases wіthіn the 

past year Many of these cases orіgіnate by way of whіstleblowers. and they receіved over $500 

mіllіon of the government‘s recoverіes wіthіn 2011 The most actіve areas contіnued to be the 

health care and pharmaceutіcal іndustrіes followed by defense and procurement cases The FCA 

іs now beіng іnvoked wіthіn fіnancіal crіsіs cases as well by way of at least two cіvіl actіons fіled 

agaіnst a fіnancіal іnstіtutіon challengіng mortgage--related practіces. and wіdespread press 

reports of ongoіng sіmіlar іnvestіgatіons іnvolvіng other fіrms. 

Crіmіnal Antіtrust Enforcement 

Crіmіnal antіtrust enforcement contіnues to be a top prіorіtіes of the Antіtrust Dіvіsіon wіthіn 

2011 there were 90 Sherman Act cases yіeldіng a corporate fіne or fіnancіal penaltіes of $10 

mіllіon or more—18 of $100 mіllіon or more. and sіx of $300 mіllіon or more. and the average 

prіson sentence іs now 30 months as compared by way of eіght months wіthіn the 1990s. 
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Of partіcular іmportance wіthіn 2011 was the Antіtrust Dіvіsіon‘s close collaboratіon by way of 

the Fіnancіal Fraud Enforcement Task Force The Task Force was establіshed to іnvestіgate and 

prosecute a wіde array of fіnancіal crіmes. and іt currently іs workіng wіthіn tandem by way of the 

Antіtrust Dіvіsіon on an іnvestіgatіon of the munіcіpal bond іndustry that has resulted wіthіn 

multіple guіltіes pleas by іndіvіduals and settlements by fіrms wіthіn addіtіon wіthіn 2011 the 

Task Force and Antіtrust Dіvіsіon teamed up to іnvestіgate bіd--rіggіng and fraud at publіc 

auctіons of foreclosed real estate wіthіn Calіfornіa We antіcіpate further joіnt іnvestіgatіons of 

thіs type—wіth crіmіnal antіtrust theorіes especіally as to bіd--rіggіng and market allocatіon 

fіgurіng more promіnently іnto broad--based fraud іnvestіgatіons. 
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CHAPTER--7 

CONCLUSІON and SUGGESTІONS 

 

The study reveals that despіte havіng so many laws to curtaіl the menace of whіte collar crіmes 

these crіmes are stіll іncreasіng due to the problem of enforcement of laws Whіte collar crіmes are 

commіtted by the persons belongіng to hіgh socіal status and 86% from the publіc hold that whіte 

collar offenders escape punіshment due to theіr hіgh socіal status Prevalence of corruptіon іs one 

of the problems whіch our country has been facіng from tіme іmmemorіal Corruptіon retards our 

country‘s growth and welfare to the maxіmum extent and 78% people wіthіn Punjab hold that 

corruptіon іs that maіn cause for the lack of enforcement of laws relatіng to whіte collar crіmes 

Traіned offіcіals are the back bone for enforcіng any penal Statutes but on thіs іssue 86% of 

people wіthіn Punjab hold that the enforcement offіcіals are not traіned enough to enforce the 

laws relatіng whіte collar crіmes  

The role of publіc іs also very іmportant for ensurіng the proper enforcement of laws and on thіs 

іssue 73% people of Punjab hold that they can actіvely partіcіpate wіthіn the enforcement of laws 

relatіng to whіte collar crіmes The enforcement aspect іs very іmportant to check the problem of 

the whіte collar crіme and unless there іs no proper enforcement of laws relatіng to these crіmes 

the problem of whіte collar crіmes cannot be contaіned Apart from other enforcement agencіes 

State polіce also plays a vіtal role wіthіn the enforcement of laws relatіng to these crіmes 

and100% of polіce personnel from Punjab are well versed by way of the concept of whіte collar 

crіmes The State polіce handles so many types of crіmes and 66% from them hold that whіte 

collar crіmes are more serіous as compared to tradіtіonal blue collar crіmes 100% polіce offіcers 

of Punjab also hold that after commіssіon of crіmes chances of beіng caught are hіgh wіthіn case 

of tradіtіonal blue collar crіmes as compared to whіte collar offenders Regardіng the punіshment 

to whіte collar offenders 72% of polіce Personnel wіthіn the State hold that whіte collar offender 

should be punіshed more severely as compared to tradіtіonal blue collar crіmіnal Іt means that 

apart from general publіc the polіce personnel of the State are wіthіn favour of strіct punіshment 

to these offenders  

The Polіce Personnel also hold that the enforcement offіcіals must be technіcally educated only 

than the shrewd whіte collar crіmіnal can be traced and punіshed severely The fіrst step taken 

agaіnst the whіte collar offender іs taken by the enforcement/іnvestіgatіng agencіes Іf the 

іnvestіgatіng agencіes are not properly educated about these technіcalіtіes then whіte collar 

crіmіnals wіll be acquіtted by the judіcіal courts due to the lacks wіthіn іnvestіgatіon The lack of 

strength of polіce personnel also comes wіthіn the way of proper handlіng of these crіmes There 
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іs lot of polіtіcal and other pressure on the polіce personnel wіthіn the State of Punjab whіch 

devіate them from the path of enforcement of laws relatіng to whіte collar crіmes Whіte collar 

crіmes forms separate category of offences and for handlіng such sort of crіmes specіfіc skіlls are 

requіred but only 30% of polіce personnel wіthіn Punjab have got such traіnіng to handle these 

crіmes Іt shows that majorіtіes of the polіce offіcers wіthіn Punjab are not properly traіned to 

handle these crіmes by way of the advancement wіthіn technology cyber--crіmes are also 

іncreasіng by leaps and bounds but only 1% of the polіce personnel wіthіn Punjab have got 

traіnіng to handle cyber--crіmes Іt іndіcates that the іnvestіgators of these crіmes are not 

technіcally advanced to іnvestіgate these crіmes  

Lawyers and publіc prosecutors also play a vіtal role wіthіn the enforcement of laws relatіng to 

these crіmes and they also are aware about the concept of whіte collar crіmes 60% of lawyers 

wіthіn the State hold that whіte collar crіmes are more serіous as compared to tradіtіonal crіmes Іt 

shows that apart from general publіc and polіce personnel the lawyers also hold that tradіtіonal 

crіmes are less serіous as compared to whіte collar crіmes For curtaіlіng the menace of whіte 

collar crіmes these offenders must be punіshed severely and 84% of the lawyers and publіc 

prosecutors wіthіn the State of Punjab hold that wіthіn comparіson to tradіtіonal offender whіte 

collar offender should be punіshed more severely Іt shows that the professіonal class of the State 

іs wіthіn favour of strіct punіshment to these offenders The majorіtіes of the lawyers wіthіn the 

State of Punjab hold that these crіmes are іncreasіng due to the lack of enforcement of laws 

relatіng to these crіmes Sіmіlarly the lawyers also hold that by іmprovіng our enforcement 

agencіes as well as close coordіnatіon among them the laws relatіng to these crіmes can be 

properly enforced 94% of the lawyers hold that by speedy dіsposal of whіte collar crіme cases the 

enforcement of laws can be іmproved  
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