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PREFACE

CapitalPunishmentwasonceacceptedasnecessaryandinevitablebytherulersand

theruledalike.Forcenturies,nobodyquestionedeitheritspowertoreducecrimeorits

impactonthesocietyingeneralandonthepersonsinvolvedintheprocessinparticular.

But,now ithasbeenquestionedandchallengedbythepresentdaysocietyinthe

changed contextofthe socialorderin the welfare society,where rationaland

sophisticated thinking,human dignity,liberty and equality are considered more

importantthaneverbefore.CapitalPunishmentisusedasatoolofpoliticalrepression.

Thisirrevocablepunishmentisimposedarbitrarilyandcapriciouslyagainstthepoorand

minorities.

Article21oftheIndianConstitutionprovidesthat,‘TheStateshallnotdepriveaperson’s

righttolifeandpersonallibertyexceptinaccordancewiththeprocedureestablishedby

law.”Inotherwords,theIndianConstitutionprovidesfordeprivationofrighttolifein

accordancewiththefair,justandreasonableprocedureprescribedunderavalidlaw.;

The Indian PenalCode which is the substantive criminallaw prescribes Capital

PunishmentandtheCriminalProcedureCodeprovidestheprocedurefortheexecution

oftheCapitalPunishment.InthecaseofCapitalPunishmenttheviolationiscommitted

bynoneotherthantheStateitself.CapitalPunishmentispremeditatedandcold-

bloodedkillingofahumanbeingbytheState.

CapitalPunishmentexisted alloverthe world since times immemorial.With an

exceptionoffew countriesalltheothernationsoftheworldareimplementingthis

barbarouspenaltyovertheircitizensbyvariousmodessuchasgassing,shooting,

hanging,electrocutionetc.,OrganisationslikeUnitedNationsOrganisation,Amnesty

Internationaletc.,arestrivinghardtomakethispracticeobsolete.Article3ofUniversal

DeclarationofHumanRightsenvisagesthat,“Everyonehastherighttolife,libertyand

securityofperson.”Article6oftheInternationalCovenantonCivilandPoliticalRights

observesthat,”Everyhumanbeinghastheinherentrighttolife.Thisrightshallbe

protectedbylaw.Nooneshallbearbitrarilydeprivedofhislife.”AstheHumanRights

CommitteesetupundertheInternationalCovenantonCivilandPoliticalRightshas

recognised“TherighttolifeenunciatedinArticle6oftheCovenantisthesupremeright

from which no derogation ispermitted even in timesofpublicemergencywhich

threatensthelifeofthenation.Itisarightwhichshouldnotbeinterpretednarrowly.”It

istobenotedthat,inspiteofbeingthemembersofthisCovenant,thepenallawsofthe

variouscountriesprescribedCapitalPunishmentforcertainoffences.

ThevalidityofCapitalPunishmentischallengedbothindevelopedanddeveloping

countriesasuniquelycruel,inhumanand degradingpunishment.Theapproachof
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judiciaryinIndiainrespectofCapitalPunishmentisnotclear.A review ofjudicial

decisionsonCapitalPunishmentinIndiaclearlyindicatesthecleavageofopinion

amongthejudges.

Ontheglobalfront,themovementfortheabolitionofCapitalPunishmentisgaining

ground throughoutthe world.The Human Rights Activists and Organisations are

demandingtheabolitionofCapitalPunishment.Inthelightofthesenewchallengesthe

presentstudyisundertakentoexaminetherelevanceofCapitalPunishmentinthelight

ofchangedsocio-economicconditionsandnewlyemergedhumanrightsjurisprudence.

ThescholarhasmadeamodestattempttotraceouttheoriginofCapitalPunishment,

itsretentioninthestatutesofvariouscountriesandjudicialapproachtowardsCapital

Punishment.ThescholarhashighlightedthenecessitytoabolishCapitalPunishment

from thestatutesofvariouscountries.
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CHAPTERI

INTRODUCTION

ThehistoryofCapitalPunishmentisasoldasthatofhumankind.IntheWesternworld

thefirstexampleseemstobe“TheLawofMoses”,inflictingdeathforblasphemy.By

1179B.C.murderwasacapitalcrimeamongEgyptiansandGreeks.InIndia,theIndian

Epicslike,theMahabharataandtheRamayanaalso containreferencesaboutthe

offenderbeingpunishedwithvadha-dandawhichmeansamputationbitbybit.Fourteen

suchmodesofamputatingthecriminalstodeathareknowntohaveexisted.This

providethatineverycountryintheworldCapitalPunishmentexistedsincetimes

immemorial.

Inthebeginning,offencesagainstreligionandmoralityattractedCapitalPunishment.

However,theprimitivesocietiessoongrewupintokingdomsandconsequentlycriminal

lawalsochangedquickly.WhetheritwasWestorEast,offencesagainsttheKingwere

considered asmoreserious.Thus,thepoliticaloffenceswerealso added to the

religiousandmoraloffencesandCapitalPunishmentwasprescribedforsuchoffences

also.With the adventofindustrialisation and advancementofcivilisation,Capital

Punishmentwasprescribedforoffencesagainstthepropertyandhumanbody.Now,in

the modem world,capitaloffences furthercovered drug-trafficking,hijacking the

aeroplanes,briberyetc.,SomeMuslim contrieslikeSaudiArabiaevenwanttoadd

“artificialinsemination”alsotothelistofcapitaloffences.

Among the theories ofpunishmentnamely,retributive theory,deterrenttheory,

preventive theory and reformative theory,the firsttwo theories supportCapital

Punishmentwithoutanyreservations.Thelasttheorynamelyreformativetheorydoes

notsupportCapitalPunishment.Those who argue forthe retention ofCapital

PunishmentarecalledretentionistsandthosewhoadvocatetheabolitionofCapital

Punishmentarecalledabolitionists.1

RetentionistsofCapitalPunishmentarguethatCapitalPunishmentisnecessaryto

maintainpeaceintheworldsinceitactsasadeterrenttopotentialoffenders.Inthe

beginning,publicopinionwasalsoinfavourofCapitalPunishmentinpreferencetolife

imprisonment.OntheotherhandabolitionistsarguethatCapitalPunishmentfailedasa

deterrentandnomajorworkofanyresearchereverproveditsefficacy.Furtherthey

maintainthatitisaninhumanpunishmentarbitrarilyimposedonthepoor,theminority,

theuneducatedandthedowntrodden.Theconflictofopinionbetweentheabolitionists

andretentionistsoverCapitalPunishmentgeneratedadebatethroughouttheworld
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abouttheutilityofCapitalPunishmentinthemodem world,wheregreatimportanceis

attachedtobasichumanfreedoms.AttheInternationallevel,everyinstrumentdealing

with human rights such as UniversalDeclaration ofHuman Rights,International

Covenants on Civiland PoliticalRights etc.,were verycriticalaboutthe Capital

Punishmentandsuggestanalternativepunishmenttodeathpenalty.Thedivergent

opinionsonCapitalPunishmentpromptedtheresearchertoundertakeanindepthstudy

onCapitalPunishment.

AmnestyInternationalsurveyedindetailtheuseofthedeathpenaltyin180countries

aroundtheworld.Itshowsthatnearlyhalfofthecountriesintheworldhavealready

abolishedthedeathpenaltyordiscontinueditsuse.Inspiteofthisrayofhope,the

numberofexecutionsworldwidearenotlessinnumber.Intheyear1985alone,1,125

executionswerecarriedoutin44States.Thiswassubstantiallylessthanthe1984

figureof1,153.But,thestatisticsarenottobebelieved.Thetruenumberofexecutions

maybeprobablymuchhigher.Thisisapartfrom thelock-updeathsandthefake

encountersbythepolice.

Everyyearthe numberofexecutions are increasing inspite ofthe human rights

movement.Thisfundamentalhumanrightwhichisthebasicrighttootherfundamental

human rights such as freedom ofspeech,freedom ofmovementetc.,is used

capriciously,arbitrarilyanddisproportionatelyagainstthepoorandminorities.Itisthe

onlyirrevocablepunishmentwhichcannotbecorrectedincaseofmiscarriageofjustice.

Overthepastdecade,anaverageof.atieastonecountryayearhasabolisheddeath

penalty,affirmingrespectforhumanlifeanddignity.Yet,toomanygovernmentsstill

believethattheycansolveurgentsocialorpoliticalproblemsbyexecutingafew

hundredoftheirprisoners.Toomanycitizensintoomanycountriesarestillunaware

thatthedeathpenaltyoffersnotfurtherprotectionbutfurtherbrutalisation.

AsfarasEnglandisconcerned,some450yearsbeforeChrist,theearlyBritonsusedto

drowntheirmalefactors.InthetenthcenturyBritain,mutilationalsoappearedonthe

scene.Canute’srulewhichlastedfrom 1016to1035wasblessedwithpeaceandpublic

security withoutany capitaloffences.But,his son Rufus reintroduced Capital

Punishment.HenryIandHenryIIwhoascendedthethroneafterhim punishedthe

offenderscapitallyformurder,treasonandafew propertyoffences.On6July,1189

RichardIascendedthethrone.In1241,“drawing,hangingandquartering”occurredfor

thefirsttimeinEngland.2

By the end offifteenth century,eccelesiasticalCourts started punishing people

spiritually.Theycouldnotinflictdeathpenalty.Takingadvantageofthis,notalone

clergymeneventhedoor-keepersoftheexorcistsalsostartedclaimingthisprivelege.
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Becausepriestswereamongthefew literatepeople,thetestofone’smembershipof

holyorderwastoreadthefirstverseofthefifty-firstpsalm.Becauseitsavedpeople

from death,itwasknownasneck-verse.Inpracticeitamountedtoreprieve.Bythetime

HenryVIIcametothethrone,thewholeEuropewasexperiencingamovementtowards

severityandbrutalityofsentence.

Duringthesixteenthcentury,Tyburnbecameanotoriousplaceofexecution.Infact,the

executionsrosetosuchanalarmingstagethatabeam hadtobeerectedforcarrying

hundredsofexecutions.But,inCharlesIreignTyburnexecutionsdroppedtoninetyper

year.Hissuccessortothethrone,CharlesIItooksomeinterestinpenalreforms.

WhenQueenAnnediedin1714,therewerethirty-twocapitaloffencesinEngland.By

thetimeGeorgecametothethronein1743thisnumberincreasedtoonehundredand

sixty.In1799Londonaveragedoneexecutioneveryfortnight.By1819,thenumberof

capitaloffencesonBritain’sstatutebooksweretwohundredandtwentyembracingall

kindsofcrimes.Evenchildrenofsevenyearsandeightyearswerealsoexecutedfor

stealingspoons,colours,shoesetc.,3

ProtestsagainstCapitalPunishmentcanbetracedbacktoSaintAugustineortothe

writingsofNew Testamentitself.Somewouldcarrythebeginningofthecrusade

againstCapitalPunishmenttotheliteratureofOldTestament.FortheModem Period,

thestarting pointistheyear1764,with CesareBeccaria’sessay“On Crimeand

Punishments”.ThroughJerenyBentham andSamuelRomily,Beccaria’sideasseeped

intoEnglishthought.From 1810untilhisdeathin1818,Romilydevotedhistimein

influencingtheParliamenttorepealCapitalPunishmentfortheft.Afterhisdeath,Sir

JamesMackintoshtookthetorchandsawtoitthataSelectCommitteewasappointed

tostudyCapitalPunishmentin1819.Afterhim,JohnBrightandWilliam Ewartcarried

themovementtowardsabolitionofCapitalPunishment.In1837,therewerethirtyseven

capitaloffencesonstatutebooks.LordJohnRusselsponsoredaBillfortheremovalof

thedeathpenaltyfortwentyoneoffencesandtorestric:itsuseintheremainingsixteen

offences,andhewassuccessful.

IntwentiethcenturythemovementwastakenupbyHowardLeagueforPenalReforms.

In1925,aNationalCouncilfortheabolitionofDeathPenalty,withRoyClaveryasits

first secretary was founded.Thereafter severalSelect Committees and Royal

CommissionswereappointedtostudyCapitalPunishmentinothercountries.

ThecasesofRowland,TimothyJohnEvansandDereckBentleyrosepublicemotions

andpublicshowedsomeconcern.In1957,anActwaspassedwhichretainedCapital

Punishmentforcertaintypesofmurders,althoughiteliminatedthree-fourthsofthose

offencesformerlysubjectedtodeathpenalty.

3StudyofCapitalPunishmentinIndiabyA.KRISHNAKUMARI



4|Page

By1960,undertheNewLaw,therateofexecutionsisfourperannum.Ultimately,the

Murder(AbolitionofDeathPenalty).Act,1965abolishedthedeathpenaltyformurder

forafiveyearexperimentalperiod.Sincethedeathpenaltywasabolishedformurder,

motionstoreintroduceithavebeendefeatedintheHouseofCommonsonanumberof

occasions.AvoteonanamendmenttotheCriminalJusticeBilltoreintroducethedeath

penaltyformurderwasheldin1988andwasdefeatedby341votesto218.

American CriminalLaw tookits shape directlyfrom English CriminalLaw ofthe

sixteenthandseventeenthcenturies.ButunlikeEngland,CriminalLawwasnotuniform

throughoutAmerica.Masachusettes,Pennsylvania,NorthCarolina-everycolonyhadits

owncriminallaw thoughthevariationisveryslight.Thoughtechnically,thirty-one

separateoffencescarrydeathpenalty,onlysevencrimes,namelymurder,kidnapping,

rape,armedrobbery,burglary,aggravatedassaultandespionagehaveactuallybeen

punishedwithdeath.

BenjaminRushwasthefatherofthemovementtoabolishCapitalPunishmentinThe

UnitedStates.HealsowasinspiredbyBeccaria’s“CrimeandPunishments”.Hewas

supportedbyFranklinandWilliam Broadford.AfterRush,itwasEdwardLivingston

(1764-1836)whopreparedarevolutionarypenalcodeforLouisiana,insistedontotal

abolition ofCapitalPunishment.By1830,the legislatures in severalstates were

besiegedeachyearwithpetitionsinfavourofabolitionfrom theirconstitutions.In1845,

anAmericanSocietyfortheAbolitionofCapitalPunishmentwasorganised.Withthe

efforts ofmanyabolitionists in 1846,the TerritoryofMichigan replaced Capital

Punishmentwithlifeimprisonment.TakingcuefromMichigan,manystatesincluding

RhodesIslandandWisconsinabolisheddeathpenalty.

BetweenthepeakoftheprogressiveEraandtheyearwhenwomengotvote,eight

statesnamely,Kansas,Minnesota,Washington,Oregaon,NorthandSouthDakota,

Tennessee and Arizona abolished CapitalPunishment.Inspite ofthe efforts of

individualsandothersocialsendeeorganisations,CapitalPunishmentisthereinthe

statutebooksofmanyAmericanStates.

CapitalPunishmenthasbeenprevalentinIndiafrom timesimmemorial.Itisasoldas

theHinduSociety.Theadministrationofcriminaljusticeasanintegralpartofthe

sovereignfunctionoftheStatedidnotseem tohaveemergedinIndiatillthesmriti

period.Thecreditgoestosmritis,mainlyManu,secondlytotheArthaSastraofKautilya.

However,ArthaSastrawasnotapenalcode;henceitlacksacoherentschematisation.

InBuddhisttextsalso,referencestodeathpenaltywerefound.IduBatutainhiswritings,

paintedthepictureofIndiaasitwasinthe14th century.CapitalPunishmentwasin
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voguefortheoffencesofmoralturpitude.4

Muslim periodmarksthebeginningofanewerainthelegalhistoryofIndia.Thesocial

system ofMuslims was based on theirreligion.Muslins,afterconquering India,

imposedtheircriminallawonHinduswhom theyhadconquered.

ThesourcesofMuslim Law wereQuran,SunnaandSunnies.ThetraditionalMuslim

CriminalLaw broadlyclassifiedcrimesunderthreeheads:(i)CrimesagainstGod,(ii)

CrimesagainstSovereignand(iii)Crimesagainstprivateindividuals,andprescribed

CapitalPunishmentfortheoffencesnamely,disturbanceofpublicpeace,highway

robbery,extortiononthepretextofcollectionofpublictaxesandneedlesstosayfor

murder.

ThepolicyoftheBritishbeingtointerfereaslittleaspossiblewiththeMuslim Penal

Law,onlysuchmodificationsweremadeaswererequiredtoremoveglaringdefects.

Motiveplayedavitalroleinthecapitaloffencesthanthemannerofcommittingthe

offence.ThecaseofNandKumarwasaglaringexampleforthemiscarriageofjustice.

Forthefirsttimein 1846,theLaw Commission undertheChairmanship ofLord

MacaulaypreparedIndianPenalCodeanditwasadoptedon6thOctober,1860.The

IndianPenalCode,1860definesthesubstantiveoffencesandprescribespunishments.

AfterIndependencealsothesameIndianPenalCodehasbeeninoperation.

Attheoutset,theIndianPenalCodeprescribesCapitalPunishmentforeightcategories

ofoffencesnamely,wagingwaragainsttheGovernmentofIndia(Section121),abetting

mutinybyamemberofthearmedforces(Section132),fabricationoffalseevidence

withintenttoprocureconvictionofacapitaloffence,withthedeathpenaltyapplicable

onlyifaninnocentpersonisinfactexecutedasaresult(Section194),murder(Section

302),murdercommittedbyalifeconvict(Section303),abettingsuicideofachildor

insaneperson(Section305),attemptedmurderactuallycausinghurt,whencommitted

byapersonalreadyundersentenceoflifeimprisonment(Section307)anddacoitywith

murder(Section396),whileCriminalProcedureCodeprovidestheproceduretobe

followedwhileawardingandexecutingdeathpenalty.

Theadministrationofjusticethroughcourtsoflawispartoftheconstitutionalscheme

andunderthatschemeitisforthejudgetopronouncejudgmentandsentenceanditis

fortheexecutivetoenforcethem.

Article72and161oftheIndianConstitutionempowersthePresidentortheGovernor

asthecasemaybetograntpardonandalsotosuspend,remitorcommutesentencein

certaincases.Thispowercanbeexercisedbytheexecutiveheads,before,duringor

afterthetrial.
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The mode ofexecution was challenged as ultra vires ofthe Eighth Amendment

guaranteeagainstcruelandunusualpunishment.InWilkersonandKemmlerthemode

ofexecutionofdeathpenaltybyshootingandelectrocutionwaschallengedas“cruel

andunusual”punishment.Inboththecases,thecourtnegativedthepleaandheldthat

themodeisnotcontrarytoEighthAmendmentguarantee.

FurmancamebeforetheSupremeCourtofAmericawithadirectattackontheCapital

PunishmentbasingontheEighthAmendmentguaranteeagainstcruelandunusual

punishment.TheAmericanSupremeCourtwhichinitiallyinclinednottointerferewith

themodeofexecutionofdeathpenaltyheavilycamedownagainstCapitalpunishment

anddeclareditasviolativeofEighthAmendmentguaranteeagainstcrueland

unusual.punishment.FurmandividedthejudgesoftheAmericanSupremeCourtclearly

asabolitionistandretentionistjudgesandtheabolitionistjudgesutilisedFurmanto

burytheCapitalPunishmentinAmerica.

But,thewisdom ofFurmanwasshortlivedwhentheretentionistjudgesgainedscorein

Profitt,JurekandGreggwhichhadoverruledFurmanandthesedecisionsrevalidated

CapitalPunishment.

ItmaybenotedthattheCapitalPunishmentisnotbannedintheUnitedStatesandit

hasjudicialapprovalalso.However,impositionofCapitalPunishmentismuchlessand

itsimplementationisveryrare,indeed.

AsfarasIndianSupremeCourtisccncerned,afterIndependencetothecountry,several

timesBillswereintroducedinboththeHousestoamendthelaw regardingCapital

Punishment.But,everytimetheywerenegativedonthegroundthatthetimeisnotripe

toabolishCapitalPunishmentinthiscountry.

AfterthelegislativeattemptsfailedinboththeHousesofParliamenttoabolishdeath

penalty,theabolitioniststurnedtoIndianSupremeCourtwiththehopethatitwould

declaredeathpenaltyasunconstitutionalaswasdonebytheUnitedStatesSupreme

CourtinthecaseofFurman.5

But,the Supreme Court in Jagmohan’s case declared that death penalty is

constitutionallyvalidanditisnotviolativeofthefundamentalrightsguaranteedunder

Article14,19and21oftheConstitution.InthatcasetheIndianSupremeCourtdidnot

agreethedecisionoftheAmericanSupremeCourtinFurman.TheSupremeCourtin

RajendraPrasad’scasewhilecommutingthedeathpenaltyinto lifeimprisonment

pleadedfortheabolitionofdeathpenalty.TheCourtinRajendraPrasadextensively

quotedtheobservationsoftheAmericanSupremeCourtinFurmananddidnotreferto

itssubsequentdecisionswhichhadoverruledFurman.RajendraPrasaddictum didnot
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haveanyimpactontheCapitalPunishment.LatercameBachhanSingh’scasebefore

theSupremeCourtinwhichreconsiderationofitsopinionexpressedinJagmohanon

deathpenaltywaspleaded.ItwascontendedthatreconsiderationofJagmohanopinion

isnecessitatedbecauseofthenew interpretationgivenbytheCourttoArticle21in

ManekaGandhi.SuchaninterpretationwasnotavailableatthetimewhentheCourt

decidedJagmohan.ThemajorityoftheCourtinBachhanSinghapproveddeathpenalty,

butwitharider.TheCourtdeclaredinBachhanSinghthatdeathpenaltybeawarded

onlyin“rarestofrarecases”.ItistobenotedthattheCourtinBachhanSinghdidnot

explainthescopeofthedoctrineof“rarestofrarecases”.However,theSupremeCourt

inMachhiSinghelaboratelyexplainedthescopeof“rarestofrarecases”.TheSupreme

CourtinDeenawhileapprovingthemodeofexecutionofdeathpenaltyasprescribed

undertheCriminalProcedureCodeasvalidmode,exhibiteditsintentionforretentionof

deathpenalty.However,itwasinthecaseofMithuthattheSupremeCourtdeclared

mandatorydeathpenaltyasprescribedunderSection303ofIndianPenalCodeas

unconstitutionalonthegroundthatitoffendsthetestofreasonablenessandfairness

underArticle14and21oftheConstitution.

Inordinatedelayintheexecutionofdeathpenaltybecameadebatableissuebeforethe

SupremeCourtinVatheeswaran,SherSinghandJavedAhmed.InVatheeswaranCourt

appliedthetestoffairnessduringtheexecutionofdeathpenaltyanddeclaredthat

delayexceedingtwoyearsinexecutionofdeathpenaltyoffendsthetestoffairness

underArticle21.Consequently,theCourtonthegroundofdelayinexecutionofdeath

penaltyconverteddeathpenaltyintolifeimprisonment.Itistobenotedthatthree

JudgeBenchoftheSupremeCourtinSherSingrefusedtofollowVatheeswarananddid

notconvertdeathintolifeimprisonmentmerelyonthegroundthattheexecutionis

delayed.QuitesurprisinglyatwoJudgeBenchoftheSupremeCourtinJavedAhmed

didnotfollow SherSinghbutfollowedVatheeswaraninconvertingdeathpenaltyinto

lifeimprisonmentonthegroundofdelayedexecution.Thecleavageofjudicialopinion

onthequestionofconversionofdeathpenaltyintolifeimprisonment thegroundof

delayedexecutionexhibitstheabolitionistandreformisttendencyoftheJudgesofthe

ApexCourt.TriveniBenresolvedtheconflictofjudicialopinionbydisapprovingthetwo

yearsdelayrulelaiddownbyVatheeswaran.TriveniBenmaintainedthateachcasehas

tobeconsideredonitsmeritsandnofixedperiodofdelaycouldbelaiddownfor

conversionofdeathintolifeimprisonment.ItissubmittedthatrecentlytheSupreme

CourtofZimbabweheldinCatholicCommissionForJusticeandPeaceinZimbabwe

thatdelayedexecutionofdeathpenaltyamountstotortureorinhumanordegrading

punishmentandoffendsArticle15(1)oftheZimbabweConstitution.Consequentlythe

Courtconverteddeathpenaltyoftheappellantsintolifeimprisonment.

OBJECTIVESOFTHESTUDY:Theprimeobjectivesofthestudyareasfollows:

1.todiscussvarioustheoriesofpunishmentandtheirrelevanceandalsoanalyse
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theargumentsofretentionistsandabolitionistsoverCapitalPunishment.

2.tostudyindetailtheevolutionofCapitalPunishmentinEngland,Americaand

alsoinIndiaandtheattemptsmadetowardsabolitionofCapitalPunishment

3.toexamineindetailthestatutoryandConstitutionalframeworkrelatingto

CapitalPunishment,and

4.toevaluatethejudicialapproachtowardsCapitalPunishmentinIndiaandinthe

UnitedStates.

Thepresentstudyispurelyatheoreticalstudy.Assuchtheresearcherhasadopted

caselaw,libraryandhistoricalmethodsforthecollectionofinformationrelevanttothe

presentresearchproblem understudy.6

The presentstudyis divided into five chapters.The firstchapterdeals with the

introductiontothestudy.Itexplainstheproblem andthemethodologyofthestudy.In

theintroductorychaptertheproblem ofCapitalPunishmentisdiscussedbriefly.With

thehelpofthereview oftheexistingliteratureontheproblem,theresearchgapis

identifiedandtheneedforthepresentstudyisexplained.Inthesecondchapteran

attemptismadetoexplainthetheoriesof.punishment,retributive,deterrent,preventive

andreformativetheoriesandtheirrelevancetoCapitalPunishment.Theargumentsof

theretentionistsandabolitionistsbasingonseveralgroundssuchasreligious,ethical,

humanitarianetc.,arediscussedatlength.Thethirdchapterdealswiththeevolutionof

CapitalPunishmentinEngland,AmericaandIndiaandtheattemptsmadeinthese

countriestoabolishCapitalPunishment.FourthchapterdealswithCapitalPunishment

beforeandafterindependence

In the fifth chapteran attemptis made to discuss the approach ofCAPITAL

PUNISHMENTASRARESTOFRARECASE.
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RESEARCHQUESTION:

Whyiscapitalpunishmentappliedonlyin“rarestofrare”cases?

HowCapitalPunishmentwasappliedbeforeandindependence?

ComparisionofdeathpenaltygiveninIndiaandothercountries?
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HYPOTHESIS:

NULLHYPOTHESIS:CapitalpunishmentisnoteffectivelyappliedinIndia.

Itisbeingsaidsoasnumberofdeathpenaltygivenaremorethennumber

ofexecutionofdeathpenaltyinIndia.

ALTERNATIVE HYPOTHESIS:Capitalpunishment laws in India are

effectivelyimplemented in respective cases.In India death penaltyis

effectively applied as kind ofpunishmentpracticed in India highest

punishmentunderitisdeathpenaltywhichisgivenformostheinous

crimes.

InIndiamanycriminalstilldatehavebeenawardedbydeathpenalty.In

comparisioncrimeratehavebeenreducedinindia.
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LITERATUREREVIEW

BhumikaN.(2012).Hadwritteninherarticlewhetherdeathpenaltyviolatingunder

article19,14and21oftheIndianconstitution.KrishnaAyerjudgeexpresstheirviewin

RajendraPrasadcasedeathpenaltyisviolatedofarticle14,19and21oftheIndian

constitution.OnemoreJagmohanSinghcasedeathpenaltycouldnotviolatedunder

article19oftheIndianconstitution.IagreewiththeHon‟bleKrishnaAyerdeathpenalty

isviolatedunderarticle14,19and21oftheIndianconstitution.Deathpenaltyisnot

ruleitisexceptionIam goingthroughofthisjudgmenttodayweneedtounanimous

judgmenttosecureandprotectthepeopleandsociety.

ShalluB.A.(2010)haswritteninherarticle nooneshalldeprivedofhislifeexceptto

procedureestablishedbylaw underarticle21oftheconstitutionofIndiaanditis

postulatespersondeprivedofhislifeinprocedurereasonablefairandjustprocedure

deathpenaltyapersondeprivingofhislife.Dr.ShalluhasexplainedRajivGandhiinthe

year1991inthiscasetwentysixaccusedguiltycommittingcrimeunderthePOTA

act1987deathsentencethem intheyear1998.Thesupremecourtinthe1999.TheRajiv

Gandhi‟skilleriswaitingtheirexecution.Thepresidenthasnotyettakingdecisionon

mercypetitionsocialeconomicalbackgroundoftheperson.Oneofthepointdelaysin

executionofthedeathsentencewhichconsideredthedelayinthemercypetition

disposalagainsttheprincipleofruleoflaw.

M.B.Biradar(2012)haswritteninhisarticleabouttherightsofamansuchassocial

rightandculturalright,naturalrightaswellasrighttolivedeathsentencedcondemns

orcurtailsmostoftheserights.Thehumanrightsorganizationasimprovethequalityof

liferatherthanfinishlife.Deathpenaltyisnotnecessarynopersonisneveraborn

criminalandeverymanisborngoodbutsomecircumstancesorfanatism compelhim

tocommitcrime.Incriminaljurisprudencesaid„Hatethecrimeandnotthecriminal‟.

Therearemanyreasonsindeathpenaltyagainstthehumanrightsaswellasthe

abolitionofthedeathpenalty„everysainthashispastandeverysinnerhashisfuture‟.

Offenceofdeathpenaltyismurder,highwaydacoit,robbery,atrocitiesonwomenand

childgangrapeinternetobscenityandeconomicaloffencesorwhitecollaroffences.

ThefirstsentencewillbetoawardlifeimprisonmentandnotdeathsentenceIndiahas

retainedthecapitalpunishmentincertaincasesbutthebasichumanrighttolifeiswell

protectedundertheconstitution

KannabiranK.G.(2012)hadwritteninhisbookthedeathpenaltywasitselfagrave

crimesomecountrieshadabolisheddeathpenaltyinallcrimes.Indiacouldnotriskto

abolishdeathpenaltybecausethemaintainingsocialpeacewillbehardandthere

wouldbeproblemsoflawandpower.Unfortunatelytheyoungergenerationforvarious
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reasonshasturnedshorttemperedandlesstolerant.
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RESEARCHMETHODOLOGY

Thisresearchis basedondoctrinaltypepattern.Doctrinalresearchisalsoknownas

traditionalresearch.Doctrinalresearchisdividedintodifferenttypessuchasanalytical

anddescriptivemethod.Thisresearchisbasedoninformation whichhasbeenalready

availableandanalysedthosefactstomakeaevolutionofthisresearch.Thisresearch

involves secondary data. In this research the researcher mostly used

books,articles,journals.,etc.
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CHAPTERIITHEORIESOFPUNISHMENT

(WITHSPECIALREFERENCETOCAPITALPUNISHMENT)

In thischapteritisproprosed to analysevarioustheoriesofpunishment.Austin

consideredsanctionasanessentialingredientoflaw.Itisonlythroughsanctionthat

obediencetolawcanbesecured.Sanctionisnothingbutinflictingpainorinjuryupon

thewrongdoer.Thisinawaycanbecalledpunishment.Theimmediateconsequence

ofacriminalactispunishment.Theterm punishmentisdefinedas,“pain,suffering,

loss,confinementorotherpenaltyinflictedonapersonforanoffence'bytheauthority

towhichtheoffenderissubjectedto.”Punishmentisasocialcustom andinstitutuions

areestablishedtoawardpunishmentafterfollowingcriminaljusticeprocess,which

insiststhattheoffendermustbeguiltyandtheinstitutionmusthavetheauthorityto

punish.Inthischapteranattemptismadetodiscussvarioustheoriesofpunishment

andtheirefficacyandeffectivenessinthelightofmodem penology.

2.1.NATUREOFPUNISHMENT:

Theprimaryoperationofpunishmentconsistssimplyinannouncingcertainstandards

ofbehaviourandattachingpenaltiesfordeviation,makingitlesseligible,andthen

leavingindividualstochoose.Thisisamethodofsocialcontrolwhichmaximizes

individualfreedom withinthecoerciveframeworkofthelaw inanumberofdifferent

ways.

ThefirstmoraldutyofthecommunityoroftheStateonitsbehalfistoreassertthe

brokenmorallawsagainsttheoffenderwhohasbrokenit.Forthisreason,itmust

affirm hisguiltanddealwithhim inaccordancewithit.Toforgivemayberight:to

condoneisalwayswrong.Acriminalactmustnotbecondoned.Itmustbepunished.

Governmentprohibits taking life,liberty orproperty ofothers and specifies the

punishments,threatensthosewhobreakthelaw.Theintendedeffectofalllegalthreats

obviouslyistodeterpeoplefrom doingwhatthelaw prohibits.Thethreatsmustbe

carriedout.Otherwise,thethreatsarereducedtobluffs,andbecomeincredibleand

thereforeineffective.Thus,allstatespunishpeoplewhom theyidentifyascriminals.

Howapunsihmentshouldbeisstillaquestiontobeanswered.Neo-Kantiansproposed

theconceptofproportionality.“Punishmentmustfitthecrime”,whenwesaythatthe

aim ofpunihsmentistopreventcrime.Wemustacceptthatmanavoidscriminal

behaviourifthatbehaviourelicitsswift,severeandcertainpunishment.Manystudiesby

manysociologistsandcriminologistssuchasGibbs,ChiricosandWaldoandTittle

suggestthattheseverityandcertaintyofpunishmentareadditivefactors.7
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But,evidencesuggeststhattheseverityandcertainty'ofpunishmentareinversely

related.Jeffreystatesthatseverityofpunishmentcanbegainedonlybysacrificing

certaintyandthat“increasingthepenaltiesforcrimehashadnegativeeffectofmaking

thepunishmentlesscertain.”

JohnBrightthroughouthislifearguedthatcertaintyofpunishmentwasmoreimportant

thanseverityofpunishmentinpreventingthedevelopmentofcrimes.William C.Bailey,

AssistantProfessorofSociology,TheCleavlandStateUniversityandRonaldW.Smith,

AssistantProfessorofSociology,UniversityofNevadaconductedextensiveresearchin

findingwhethertheseverityandcertaintyofpunishmentreallydeterthecriminals.They

concludedthattheseverityandcertaintyarenotsubstantiallyinverselyrelatedforthe

indexcrimesnorarechangesintheirlevel.

Anotherfacetofthepunishmentisthatitcannotbebenigntothecriminal.Butforthe

societypunishmentisandshouldbeabenignprocess.Sopunishmentisnecessarily

adversetotheinterestsofthecriminal,buttothesocietyitisnotnecessary.Thefirst

dutyofthestateistodissociateitselffrom theactsofitsownmember.Todothisit

mustact,notonlyuponbutagainstthemember..Whileactingso,itmustexhibitno

antagonism initswillagainstthewilloftheoffendingmembers.Thisisnecessaryfor

thepreservationofitsowncharacter,onwhichthecharacterofitscitizenslargely

depend.”

Allpunishmentsproperlyimplymoralaccountability.Communitywantsthepunishment

toreachthecriminal’smindaswellashisbody;itwantshim tosufferremorseforhis

evildeed:to realizethathehad againsthim rightaswellasmight.Unless,the

communitybelievestheseconditionsareattaineditisunsatisfiedandtheobjectof

punishmentisnotfullyrealized.

2.2.PURPOSEOFPUNISHMENT:

Inprimitivetimes,crimesweremainlyattributedtotheinfluenceofevilspirits,andthe

majorpurposeofpunishmentwas to placate the gods.Later,in the evolution of

punishmentmorestresswaslaidonsocialrevenge,becausecrimewasconsidereda

wilfulactofafreemoralagent.Society,outragedatanactofvoluntaryperversity,

indignantlyretaliated.Thus,westartedpunishingprimarilyforvengeanceortodeteror

intheinterestofajustbalancesofaccountsbetween“deliberate”evildoerontheone

handandaninjuredandenragedsocietyontheother.

AccordingtoGouldner,membersofthesocietyidentifythemselveswiththevictim.

Hence,theurgetopunishtheoffender.Takerapeasanillustration.Since,thevictimsof

rape are females,we might hypothesise that women would express greater

punitiveness towards the rapistthan men,and thatdegrees ofhostility would

correspondtorealorimaginaryexposuretorape.Thus,younggirlsmightexpressmore
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punitivenesstowardsrapiststhanhomelywomen.Amongmales,wecanpredictthat

greaterpunitivenesswouldbeexpressedbythosewithmorereasontoidentifywiththe

victims.Thus,maleshavingsistersordaughtersinthelateteensorearlytwenties

mightexpress more punitiveness towards rapists than males lacking vulnerable

hostagestofortune.ThisnotioninabroaderperspectiveiswellexpressedbySirJames

F.Stephen.Accordingtohim thepurposeofpunishmentistogratifythedesirefor

vengeancebymakingthecriminalpaywithhisbody.Toquotehim “Thecriminallaw

standstopassionofrevengeinmuchthesamerelationasmarriagetothesexual

appetite.”Punishmentgratifiesthefeelingofpleasureexperiencedbyindividualsatthe

thoughtthatthecriminalhasbeenbroughttojustice.Thatdesireoughttobesatisfied

byinflictingpunishmentinordertoavoidthedangerofprivatevengeance.Itisplainthat

howeverfutileitmaybe,socialrevengeistheonlyhonest,straightforwardandlogical

justificationforpunishingthecriminals.Tocarryoutthispurposeweneedanauthority.

Acriminalhasarighttobepunished.Becauseheistreatedasamoralagent-aperson

whochoosesbetweenrightandwrong-heiscapableofchoice.

InthewordsofJeremyTaylor“Aherdofwolvesisquiterandmoreatonethanmany

men,unlessallhaveonereasoninthem orhaveonepoweroverthem.”Hobbessays,

“Withoutacommonpowertokeepthem allinawe,itisnotpossibleforindividualsto

liveinsociety.Withoutitjusticeisuncheckedandtriumphantandthelifeofthepeople

issolitary,poor,nasty,brutishandshort.”

AccordingtoJacksonTobypunishingthecriminalsisnecessarya)forpreventingcrime

b)forsustainingthemoraleofconformistsandc)forrehabilitationofoffenders.8

(a)PUNISHMENTASAMEANSOFCRIMEPREVENTION:

Thosewhohaveintrojectedthemoralnormsofthesocietycannotcommitcrimes

becausetheirselfdeterminedconceptwillnotpermitthem todoso.Onlyunsocialised

(andthereforeamoral)individualfitthemodelofclassicalcriminologyandisdeterred

from expressingdeviantimpulsesbyanicecalculationofpleasuresandpunishments.

Otherthingsbeingequal,theanticipationofpunishmentwouldseem tohavemore

deterrentvalue forinadequately socialised members ofthe group.According to

Durkheim minutegradationinpunishmentwouldnotbenecessaryifpunishmentswere

simplyameansofdeterringthepotentialoffender.Eventhoughpunishmentisuncertain,

especiallyundercontemporaryurbanconditionsthepossibilityofpunishmentkeeps

someconformistslaw-abiding.9

(b)PUNISHMENT AS A MEANS OF SUSTAINING THE MORALE OF

8StudyofCapitalPunishmentinIndiabyA.KRISHNAKUMARI
9https://en.wikipedia.org/wiki/Punishment
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CONFORMIST:

Durkheim talksaboutpunishmentasameansofrepairing“thewoundsmadeupon

collectivesentiments”.Accordingtohim,thepunishmentofoffenderspromotesthe

solidarityofconformists.Whentheconformistseesothersdefyruleswithoutuntoward

consequences,heneedssomereassurancethathissacrifices(beingalaw abiding

citizen)weremadeingoodcause.If“thegooddieyoungandthewickedflourishasthe

greenbaytree”,themoralscrupleswhichenableconformiststorestraintheirown

deviantinclinationslacksocialvalidation.Hefeelshissacrificesarenotworthwhile.He

unconsciouslywishestoviolatetherules.

(c)PUNISHMENTASMEANSOFREFORMINGTHEOFFENDER:

Now,thetrendistowardstreatmentoftheoffenders.Criminologistsallovertheworld

professthatcriminalsareasgoodorratherasbadaspatients,andtheyneedtobe

treated,notpunished.Itwouldbeanerrortosupposethatpunishmentisinvariably

experiencedaspainfulbythecriminalwhereastreatmentisalwaysexperiencedas

pleasantbythepsycho-pathologicaloffender.Onthisassumption,punishmentmaybe

anecessarypreliminarytoarehabilitationprogrammeinasmuchthesamewaythat

shocktreatmentmakescertaintypesofpsychoticsaccessibletopsychotherapy.Those

offenderswhoregardpunishmentasadeserveddeprivationresultingfrom theirown

misbehaviourarequalitativelydifferentfrom offenderswhoregardpunishmentasa

misfortunebearing no relationship to morality.Theformeracceptspunishmentas

legitimateandtheotherbowsbeforethesuperiorforce,becausehehasnooption.

ImmanuelKant,theGermanphilosophersoundspessimisticwhenhesays:“Judicial

punishmentcanneverservemerelyasameanstofurtheranothergood,whetherforthe

offenderhimselforforsociety,butmustalwaysbeinflictedonhim forthesolereason

thathehascommittedacrime.”Theobjectofpunishmentmustbetosubstitutejustice

forinjustice.According to Paranjape,the principle which underlies the doctrine

concerningthedesirabilityandobjectivenessofpunishmentistoreducetheincidence

ofcriminalbehavioureitherbydeterringthepotentialoffendersorbyincapacitatingand

preventingthem from repeatingtheoffenceorbyreformingthem intolaw abiding

citizens.Allsaidanddonewedonotyetgenerallypunishortreatinthesensethat

scientificcriminologywouldimply,namely,inordertochangeantisoicalattitudesinto

socialattitudes.

2.3THEORIESOFPUNISHMENT:

Therearefivetheoriesofpunishment,namely,retributivetheory,deterrenttheory,

preventivetheoryandreformativetheory.Ofallthefivetheoriesretributivetheoryisthe

firstandforemost.Achildwhofallsdown,kicksthefloorinadvertently.Generally,itis
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believedtobeaform oftakingrevengeandwouldnotserveanypenalpurpose.

Deterrenttheorybypunishingtheoffendersdetersthewrongdoerspeciallyanddeters

thegeneralpublicalsobypunishinghim andrefrainsthem from committinganact

whichisanoffence.Preventivetheoryincapacitatesanoffenderfrom repeatingthe

crime,whilereformativetheoryservesthepurposeofrehabilitationoftheoffender.

Modem penologistsdonotbelieveinpurposelesspunishment.Theybelievethata

criminalisapatientandhebetreatedwithhumanity.Allthesefourtheorieshavetheir

ownmeritsanddemerits.Theyarediscussedatlengthinthischapter.

2.3.1.PUNISHMENT:

Punishment,10accordingtothedictionary,involvestheinflictionofpainorforfeiture,itis

theinflictionofapenalty,chastisementorcastigationbythejudicialarm oftheState.

Butifthesolepurposeofpunishmentistocausephysicalpaintothewrong-doer,it

serveslittlepurpose.However,ifpunishmentissuchasmakestheoffenderrealize

thegravityoftheoffencecommittedbyhim,andtorepentandatoneforitthus

neutralizingtheeffectofhiswrongfulact),itmaybesaidtohaveachieveditsdesired

effect.11

Apersonissaidtobe"punished"whensomepainordetrimentisinflictedonhim.This

mayrangefrom thedeathpenaltytoatokenfine.

Thus,punishmentinvolvestheinflictionofpainorforfeiture;itisajudicialvisitationwith

apenalty,chastisementorcastigation.Inthisbookentitled"CriminalBehaviour",Walier

Recklessdescribespunishmentas"theredressthatthecommonwealthtakesagainst

anoffendingmember."InthewordsofWestermarck,punishmentis"Suchsufferingas

isinflictedupontheoffenderinadefinitewayby,orinthenameofthesocietyofwhich

heispermanentortemporarymember."

Theobjectsofpunishment,-Theneedsofcriminaljusticeareconsideredtobefive,

namely:

A.Deterrent

B.Preventive

C.Reformative

D.Retributive

10https://en.wikipedia.org/wiki/Punishment
11THEINDIANPENALCODE(ACTXLVOF1860)
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E.Compensation.12

2.3.2THEDETELRRENTTHEORYOFPUNISHMENT:

Punishmentisprimarilydeterrentwhenitsobjectistoshow thefutilityofcrime,and

therebyteachalessontoothers.Deterrenceactsonthemotivesoftheoffenders,

whetheractualorpotential.

Offencesarecommitted,inmostcases,asaresultofaconflictbetweenthesocalled

interestsofthewrong-doerandthoseofsocietyatlarge.Theobjectofpunishment,

accordingtothistheory,istoshowthat,inthefinalanalysis,crimeisneverprofitableto

theoffender,andasLockeobserved,tomakecrime"anill-bargaintotheoffender."By

makingitanill-bargaintotheoffender,theworldatlargewouldlearnthatcrimeisa

costlywayofachievinganend.

Theideabehinddeterrentpunishmentisthatofpreventingcrime,bytheinflictionofan

exemplarysentenceontheoffender.Bythis,theStateseekstocreatefear in its

members,and thus deterthem from committing crime through fearpsychology.

Therigourofpenaldiscipline is made a terrorand a warning to the offenderand

others.

Accordingtotheexponentsofthistheory,punishmentismeanttopreventtheperson

concernedandotherpersonsfrom committing,similaroffences.Theadvocatesforthe

retentionofcapitalpunishmentrelyonthistheoryinsupportoftheircontention.They

arguethatcapitalpunishment,byitsverynature,cannothaveeitherareformativevalue

orbearetributivenecessity.Itsonlyvalue,ifatall,isbywayofdeterrence.

However,thetheoryofdeterrentpunishmentfailstoachieveitsgoal.A hardened

criminalbecomesaccustomedtotheseverityofthepunishment,anddeterrencedoes

notalwayspreventhim from committingacrime.Ontheotherhand,italsofailsto

affectan ordinarycriminal,asveryoften,acrimeiscommitted in amomentof

excitement.Ifthecrimeispre-mediated,theoffendercommitsthecrime,knowingfully

well,theconsequencesarisingfrom hisactandperformstheactbecausehecannot

helpbutdoit.

InacasedecidedbytheSupremeCourt,PhulSinghVsStateofHaryana,(1980Cri.L.J.

8),ayoungphilandereraged22,overpoweredbyexcesssexstress,rapedatwenty-four

yearoldgirlnextdoorinbroadday-light.TheSessionsCourtconvictedhim tofour

years'rigorousimprisonment,andtheHighCourtconfirmedthesentenceinappeal.

WhenthematterwentinappealtotheSupremeCourt,thesentencewasreducedtotwo

years'rigorousimprisonment,astheaccusedwasnotanhabitualoffender,andhadno

12 https://shodhganga.inflibnet.ac.inCrimeandtheoriesofpunishment
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viciousantecedents.TheSupremeCourtobserved:"Theincriminatingcompanyoflifers

and othersforlong maybecounter-productive,and inthisperspective,weblend

deterrencewithcorrection,andreducethesentencetorigorousimprisonmentfortwo

years,"13

2.3.3THEPREVENTIVETHEORYOFPUNISHMENT:

Ifthe deterrenttheorytries to putan end to the crime bycausing fearofthe

punishmentinthemindofthepossiblecrime-doer,thepreventivetheoryaimsat

preventingcrimebydisablingthecriminal,forexample,byinflictingthedeathpenaltyon

thecriminal,orbyconfininghim inprison,orbysuspendinghisdrivinglicense,asthe

casemaybe.

Thus,theextremepenalty,thedeathsentence,ensuresthat,onceandforall,the

offenderwillbepreventedfrom repeatingtheheinousact.Inthepast,maimingwas

consideredaneffectivemethodofpreventingthewrong-doerfrom committingthe

samecrimeinthefuture,bydismemberingtheoffendingpartofthebody.Thus,a

thief'shandwouldbecutoff,orasexualoff.

Intheultimateanalysis,thepreventivemodeofpunishmentworksinthreeways,viz-

a)byinspiringallprospectivewrong-doerswiththefearofpunishment;

b)bydisablingthewrong-doerfrom immediatelycommittinganycrime;and

c)bytransformingtheoffender,byaprocessofreformationandreeducation,so

thathecouldnotcommitcrimeagain.

Inthisconnection,thefollowingextractfrom Rule58oftheInternationalStandard

Minimum Rulesisilluminative:

"Thepurposeandjustificationofasentenceofimprisonmentorasimilarmeasure

derivativeoflibertyisultimatelytoprotectsocietyagainstcrime.Thisendcanonlybe

achievediftheperiodofimprisonmentisusedtoensure,sofaraspossible,thatupon

hisreturntosociety,theoffenderisnotonlywilling,butalsoable,toleadalaw–abiding

andself-supportinglife."

2.3.4 THE RELATION BETWEEN DETERRENT AND PREVENTIVE

THEORIESOFPUNISHMENT:

An importantdifference between the deterrentand the preventive theories of

punishmentdeservesto becarefullynoted.Thedeterrenttheoryaimsatgivinga

13https://shodhganga.inflibnet.ac.inCrimeandtheoriesofpunishment
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warningtosocietyatlargethatcrimedoesnotpay,whereasthepreventivetheoryaims

atdisablingthecriminalfrom doingfurtherharm.

Asmentionedabove,thepurposeofthedeterrenttheoryistosetalessonuntoothers

andshow thatcrimedoesnotpay.Thistheoryofpunishmentseekstoshow tothe

offender,andtherestoftheworld,thatultimatelypunishmentwillbeinflictedonthe

criminal,andtherefore,crimesaretobeshunned.Butunderthepreventivetheoryof

punishment,themainobjectofthepunishmentistodisablethewrong-doerhimself

from repeatingthecrime.Thistheorydoesnotactsomuchonthemotiveofthewrong-

doer,butitdisableshisphysicalpowertocommittheoffence.

2.3.5THEREFORMATIVETHEORYOFPUNISHMENT:

Accordingtothereformativetheory,acrimeiscommittedasaresultoftheconflict

Betweenthecharacterandthemotiveofthecriminal.Onemaycommitacrimeeither

becausethetemptationofthemotiveisstrongerorbecausetherestraintimposedby

characterisweaker.Thedeterrenttheory,byshowingthatcrimeneverpays,seeksto

actonthemotiveoftheperson,whilethereformativetheoryaimsatstrengtheningthe

characterofthemain,sothathemaynotbecomeaneasyvictim tohisowntemptation.

Thistheorywouldconsiderpunishmenttobecurativeortoperform thefunctionofa

medicine.Accordingtothistheory,crimeislikeadisease.Thistheorymaintainsthat

"youcannotcurebykilling".

Theexponentsofthereformativetheorybelievethatawrong-doersstayinprison

shouldservetore-educatehim andtore-shapehispersonalityinanew mould.They

believethatthoughpunishmentmaybesevere,itshouldneverbedegrading.Tothe

followersofthistheory,execution,solitaryconfinementandmaimingarerelicsofthe

pastandenemiesofreformation.Thus,theultimateaim ofthereformistsistotryto

bringaboutachangeinthepersonalityandcharacteroftheoffender,soastomake

him ausefulmemberofsociety.

Thereformistsarguethatifcriminalsaretobesenttoprisoninordertobetransformed

intolaw-abidingcitizens,prisonsmustbeturnedintocomfortable,dwellinghouses.

Thisargumentis,however,limitedinitsapplication,anditmustberememberedthatin

acountrylikeIndia,wheremillionslivebelow thepovertyline,itmayevenactasan

encouragementtothecommissionofcrimes.

LamentingontheconditionsprevailinginjailsinIndia,JusticeKrishnalyeropenshis

judgmentinRakeshKaushikVsSuperintendent,CentralJail(1980Supp.S.C.C.183)

withthefollowingpoignantquestion:

"Isaprisonterm inTiharJailapost-graduatecourseincrime?"
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InSunilBatra(II)V.DelhiAdministration(19803S.C.C.488),theSupremeCourt

regardedasimpleletterfrom aco-prisonerassufficienttoinvokeproceedingsbyway

ofhabeascorpus.Thejudgmentdealsatlengthwiththeshockingconditionsprevailing

inIndianprisonsandsuggestsaseriesofprisonreforms.Lamentingontheatrocities

prevailinginDelhi'sTiharJail,JusticeKrishnalyer,inthecourseofhislearnedjudgment,

observesafollows.14

"TheruleoflawmeetswithitsWaterloowhentheState'sminionsbecomelaw-breakers,

andsotheCourtasasentinelofjusticeandthevoiceoftheConstitution,runsdownthe

violatorswithitswrit,andservescompliancewithhumanrightsevenbehindironbars

andbyprisonwardens."

Trueitis,thatthereformativeelementhadlongbeenneglectedinthepast.However,

thepresenttendencytolayheavystressonthisaspectseemstobeonlyareaction

againsttheoldertendencytoneglectitaltogether,andhastherefore,thedangerof

leaning to the otherextreme.Whereas reformation is an importantelementof

punishment,itcannotbemade,thesoleendinitself.Itmustnotbeoverlooked,butat

thesametime,itmustnotbeallowedtoassumeundueimportance.Inthecaseof

youngoffendersandfirstoffenders,thechancesoflong-lastingreformationaregreater

thaninthecaseofhabitualoffenders.Again,somecrimes,suchassexualoffences,are

moreamenabletoreformativetreatmentthanothers.Further,reformativetreatmentis

morelikelytosucceedineducatedandorderlysocietiesthaninturbulentorunder-

developedcommunities

2.3.6 THE RELATION BETWEEN THE DETRRENT THEORY AND THE

REFORMATIVETHEORY:

Thoughthedeterrentandthereformativetheoriescoincidetosomeextent,thereisalso

someelementofconflictbetweenthetwo.Thedeterrenttheorywouldimposethe

punishmentofimprisonment,fine,orevenwhippinganddeath-penalty,butaccordingto

theformativetheory,allmodesofpunishmentotherthanimprisonmentarebarbaric.

Imprisonmentandprobationaretheonlyinstrumentsavailableforthepurposeofa

purelyreformativesystem.

Thenextquestiontobeanswered,inview ofthisconflictbetweenthedeterrentand

reformativetheoriesofpunishment,iswhetheritispossibletohaveapenalsystem

havingthereformativeelementasthesolestandardofpunishment.Salmond,inhis

treatiseonJurisprudence,pointsoutthatthereareintheworld,menwhoareincurably

bad.Withthem,crimeisnotsomuchofabadhabitasanineradicableinstinct.The

reformativetheorymightbequitehelplessinthecaseofsuchpersons.Therefore,

14https://shodhganga.inflibnet.ac.inCrimeandtheoriesofpunishment
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accordingtohim,theperfectsystem ofcriminaljusticeisbasedneitherthereformative,

northedeterrentprincipleexclusively,butistheresultofacompromisebetweenthem.

Inthiscompromise,itisthedeterrentprinciplewhichwieldsthepredominantinfluence.

Salmondfurtheraddsthatthepresent-dayacceptanceofthereformativetheoryis,ina

largemeasure,areactiontotheconservativeapproachtothequestionofpunishment.

Theextremeinclinationtowardsthereformativetheorymaybeasdangerousasthe

completeacceptanceoftheoldcodeofpunishment.Itistruethatintheoldendays,too

muchattentionwaspaidtothecrime,andverylittletothecriminal.Itisalsotruethat

criminalsarenotgenerallyordinaryhumanbeings.Theyareoftenmentallydiseased

abnormalhumanbeings;but,ifallmurderersareconsideredasinnocentandgivena

lenienttreatment,isitnotpossiblethatevenordinarysanepeoplemightbetemptedto

committhatcrime,inviewofthelenientattitudeoflawtowardscrime?Thus,incourse

oftime,thistheorywouldcrumbledown.Thetheorymaybeeffectiveinthecaseofvery

youngandthecompletelyinsaneoffenders,butinothercases,somedeterrentelement

inthepunishmentmustbepresent.

2.3.7THERELTRIBUTIVETHEORYOFPUNISHMENT:

While discussing the history ofthe administration ofjustice,itwas seen that

punishmentby the State is a substitute forprivate vengeance.In allhealthy

communities,anycrimeorinjusticestirsuptheretributiveindignationofthepeopleat

large.Retributionbasicallymeansthatthewrongdoerpaysforhiswrongdoing,sincea

personwhoiswrongedwouldliketoavengehimself,theStateconsidersitnecessaryto

inflictsomepainorinjuryonthewrongdoerinordertootherwisepreventprivate

vengeance.

Whereas othertheories regard punishmentas a means to some otherend the

retributivetheorylooksonitasanendinitself.Itregardsitasperfectlylegitimatethat

evilshouldbereturnedforevil,andthatamanshouldbedealtwiththemannerinwhich

hedealswithothers.Aneyeforaneyeandatoothforatoothisdeemedtobetherule

ofnaturaljustice.

Thoughthesystem ofprivaterevengehasbeensuppressed,theinstinctsandemotions

thatlayattherootofthesefeelingsareyetpresentinhumannature.Therefore,

accordingtothistheory,themoralsatisfactionthatsocietyobtainfrom punishment

cannotbeignored.Ontheotherhand,ifthecriminalistreatedveryleniently,orevenin

themidstofluxury,asthereformativetheorywouldhaveit.(andasactuallyhappensin

someprisonsoftheworld,whichareequippedwithairconditioning,privatetoilets,TV

setsetc.),thespiritofvengeancewouldnotbesatisfied,anditmightfinditsway

throughprivatevengeance.Therefore,punishment,insteadofpreventingacrime,might

indirectlypromoteit.



24|Page

Unfortunately,theretributivetheoryignoresthecausesofthecrime,anditdoesnot

strikeattheremovalofthecauses.Ameremoralindignationcanhardlypreventcrime.

Itisquitepossiblethatthecriminalisasmuchavictim ofcircumstancesasthevictim

himselfmighthavebeen.

Itisalsounfortunatethatthistheoryoverlooksthefactthattwowrongsdonotreally

makearight.Thetheoryalso seemsto ignorethatifvengeanceisthespiritof

punishment,violencewillbeawayofprisonlife.

2.3.8RETRIBUTIONASEXPIATION:

There is yet another interpretation of the retributive theory,which considers

punishmentasaform ofexpiation.Tosufferpunishmentistopayadebtduetothelaw

thathasbeenviolated.Asperthisformula,guiltpluspunishmentisequaltoinnocence.

Accordingtothisviewoftheretributivetheory,thepenaltyisadebtwhichtheoffender

owestohisvictim,andwhenthepunishmenthasbeenendured,thedebtispaid,and

thelegalbondforgedbythecrimeisdissolved.

Therefore,theobjectoftruepunishmentmustbetosubstitutejusticeforinjustice,to

compelthewrong-doertorestoretotheinjuredpersonthatwhichishisown,andby

suchrestorationandrepentance,thespiritofvengeanceofthevictim istobesatisfied.

2.3.9THECOMPENSATIONTHEORYOFPUNISHMENT:

Accordingtothistheory,theobjectofpunishmentmustnotbemerelytopreventfurther

crimes,butalsotocompensatethevictim ofthecrime.Thistheoryfurtherbelievesthat

themain-springofcriminalityisgreatandiftheoffenderismadetoreturntheill-gotten

benefitsofthecrime,thespringofcriminalitywouldbedriedup.

Thoughthereisconsiderabletruthisthistheory,itmustbepointedoutthatthistheory

tendstoover-simplythemotivesofacrime.Themotiveofacrimeisnotalways

economic.Offencesagainstthestate,againstjustice,against-religion,againstmarriage,

andevenagainstpersons,maynotalwaysbeactuatedbyeconomicmotives.There

maybeothercomplicatedmotivesinvolved.Insuchcases,thetheoryofcompensation

maybeneitherworkablenoreffective.Quiteoften,eveninthecaseof offences

actuatedbysuchmotives,theeconomicconditionoftheoffendermaybesuchthat

compensation may notbe available.Therefore,this theory can atbest,play a

subordinateroleintheframingofaPenalCode.

Bywayofconclusion,itmaybesaidthattheadministrationofcriminaljusticecannot

haveanyoftheabovepurposesasthesingleorsolestandardofpunishment.Aperfect

penalcodemustbeajudiciouscombinationofthesevariouspurposesofpunishment.

Notheoryofpunishmentisacompleteanswerbyitself.Alltheabovetheoriesof
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punishmentarenotmutuallyexclusive.

Iftheretributivetheoryismeantpurevengeance,itcannotbeaccepted.However,it

doesnotmeanthat.Initstruesense,itinvolvestheworkingofNemesis.Therealidea

behindretributionistomaketheoffenderrealize-byaprocessofreformativedetention-

theheinousnessofhiscrime,thuspreventinghim anddeterringothersatthesametime.

AsobservedbyjusticeKrishnalyerinRakeshKaushikVsSuperintendent,CentralJail

(referredtoabove)-

"Thefundamentalfactofprisonreforms-comesfrom ourconstitutionalrecognition

thateveryprisonerisaperson,andsuchpersonholdthehumanpotentialwhich,if

unfolded,makesaroberaValmiki,andasinnerasaint."

AsstatedinaBritishGovernment'sWhitePaperentitled"PeopleinPrison,"-

"Asocietythatbelievesintheworthofindividualbeingscanhavethequalityofitsbelief

judged,atleastinpart,bythequalityofitsprisonandprobationservicesandofthe

resources made available to them."In the words ofDr.Sethna,the theories of

retribution,reformation,determentandpreventiongohand-in-hand,andexistforthe

preservationofthemoralorder,theprotectionofsocietyandtherehabilitationofthe

offenderhimself.15

2.4FUTUREOFTHEPUNISHMENT:

Punishmentmustbejust.Itmustbedirectedtothegoodofthesociety.Apunishment

whichprejudicesratherthanpromotesthegoodorderofsocietyisplainlynotjust,no

matterhowguiltytheoffendermaybe,howwellfoundedtheauthoritywhichimposed

thepunishmentmaybe.

Punishmentoughttobemedicinalratherthanretribuitive.Inhisdisclosuretothe

CatholicJuristsofItalyinDecember1954PopePiusXIIstatedthatthelimctionof

punishmentis“theredeemingofthecriminalthroughrepentance”andthusseemedto

setthereformationoftheoffenderastheprimaryendofpenalsanction.Thereisa

generalbeliefthathaspersistedsincethelateeighteenthcenturythatpunishmentmust

haveanaim.Retributivistspunishbecausethecriminalisguilty.Accordingtothem the

crimeitselfjustifiesthepunishmentandpunishmenthasnootherpurposethantobe

imposedasalegalconsequenceoftheguilt.

Punishmentiscategoricallyimperative,theguiltycriminalmustbepunished,butmoral

orderdemandsthatthepunishmentshouldbeproportionatetothegravityofthe

offence.148 Utilitarians would punish because they seek to preventcrime by

15https://shodhganga.inflibnet.ac.inCrimeandtheoriesofpunishment
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intimidation,incapacitationorreformationofthecriminalandbypresentinghisfateto

thegeneralpublicsothatthelikemindedmayseewhattheconsequencesofacriminal

actwillbe.However,historyhasshown,criticscontend,thatpunishmenthasnever

reducedcrimetoanymarkeddegree.Tomaintainthatpunishmentisimposedinorder

topreventcrimeistoofferananswertothequestionoftheaim ofpenallegislation.To

saythatpunishmentisimposedbecausethecriminalhasincurredguiltistoofferan

answertothequestionofthejustificationforimposingpenalties.

Toconclude,punishmentistheproperimmediateconsequenceofthecriminalact,a

stageinthecriminaljusticesystem.Itshouldbeadministeredinsuchawaythatthe

criminals reconciliation to the community is notimpeded.Perhaps,in future,in

imposingthepunishments,authoritieswouldtakethispointintoconsideration.Our

probationlaws,parolesystem,openprisonsetc.,aimedatthisgoalonly.

2.5 ARGUMENTS FOR RETENTION AND ABOLITION OF CAPITAL

PUNISHMENT:

SomepeopleadvocateabolitionofCapitalPunishment,16whilesomestronglyoppose

theabolitionofCapitalPunishment.Thosewhoobjecttheabolitionandpropagatein

favourofretentionarecalledretentionists,andwhoadvocatetheabolitionofCapital

Punishment are known as abolitionists. The specialists of social sciences,

criminologists,sociologists,penologists,psychiatrists,doctorsandwritersonsocial

sciencesandcriminologyare,intheirgreatnumberabolitionists.Thesupportersof

CapitalPunishment,apartfrom anumberofpoliticalfiguresandpersonsholdinghigh

public office,are generally jurists with a traditionaltraining and judges.Law

enforcementand prosecutorialgroups tend to be strongly supportive ofCapital

Punishment.

There are three aspects to the question ofCapitalPunishment:firstthe moral-

humanitarian, religious; secondly, the popular the views, the prejudices and

superstitionsofacommonmaninthestreet;andlastly,thescientificviz.,penological,

psychiatric,sociological,inshort,theaccumulatedknowledgeandexperienceofvarious

brands.

However,thecontroversybetweenthetwogroupsisasoldastheissueofdeath

penaltyitself.ThedebatedatesbacktoBibleintheWesternworldandMahabharatain

theEast.Inthissectionanattemptismadetopresenttheviewsofbothretentionists

andabolitionists.

2.6ARGUMENTSFORRETENTION:

16StudyofCapitalPunishmentinIndiabyA.KRISHNAKUMARI
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Inprimitivesocietiesandeveninthemoredevelopedsocietieswhichsuceededthem,

from theGreece-RomancivilizationtotheMiddleAgesandtheRenaissanceuptothe

17thcentury,onenoticesthepersistenceoftheideaoftalionunertheform ofindividual

ortribalvengeance.Whentherespectforlifebegantobewidelyadmittedonetriedto

showthatthedeathofthecriminalwascomplementinsuchawaythatitcouldbesaid

tobebothjustandnecessary.

(a)CAPITALPUNISHMENTHASRELIGIOUSSANCTION:

From thereligiouspointofview,thedeathpenaltyisinlargemeasurecontroversial.Itis

assertedbyCatholicauthorslikeErmeckeandProtestantwriterslikeGloegethatthe

murdererhasforfeitedhislifeunderthedivineorderasitisrevealedinthescriptures;in

consequence,theState,incarryingthedeathpenalty,isonlydoingsomethingwhichin

anyeventhasbeenpreordained.Thedeathpenalty,moreoverservesthebalanceout

thedisturbancetothemoralorder.

AnincidentonparwiththisargumentisfoundinMahabharata.Justifyingtheretention

ofdeathpenaltyKingDyumatsenaobservedthatiftheoffenderswerelenientlyletoff,

crimeswereboundtomultiplyandthtatheythereforepleadthatthetrueahimsalayin

theexecutionofunworthypersons.Hefurtherarguedthatthedistinctionbetweenvirtue

andvicemustnotdisappearandtheevilelementmustberemovedfrom thesociety.17

Akillermustbekilled,thoughnotinthesamecruelwayashehaddealtwiththevictim.

Itislawofnature,aridtheGodstoo.TheBhagvadgitareckonsitasasacreddutyfor

whichtheGodhimselfcomesdowntoearth.AjudgehangingtheoffenderandtheState

executinghim areexactlyinthesamepositionasthesurgeonwho straightaway

removestheoffensivelimbofhisbodytosavehislife.Itisadutywhichbothowetothe

societyasBrahmagnaniVishwamitrahademphasisedwhenRamawasfacetoface

withTataka.

(b)CAPITALPUNISHMENTMARKSTHEREPROBATIONOFSOCIETY:

Capital punishment marks the society’s detestation and abhorrence. Capital

Punishmentmarksthedetestationandabhorrenceofthetakingoflifeanditsrevulsion

againstthecrimeofcrimes.Itissupportednotbecauseofadesireforvengeance,but

ratherasthesociety’sreprobationtothegravecrimeofmurder.

(c)RETRIBUTIONSATISFIESTHEPUBLICCONSCIENCE:

Allretributionistswouldagreethatifanybodydeservesdeathsentenceforhiscrimeit

isthekillerforhire.158Thecriminalshoulddiebecausehehascommittedaterrible

crime,andthatonlyhisdeathwillsatisfythepublicandkeepitfrom takingthelawinto

17StudyofCapitalPunishmentinIndiabyA.KRISHNAKUMARI
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itsownhands.

(d)CAPITALPUNISHMENTISDETERRENT:

No otherpunishmentdeters men so effectuallyfrom committing crimes as the

punishmentofdeath.True,itcannotbeprovedbyevidence.Itisaconclusionthatmust

bedrawnfrom thegeneralimpressiononegainsfrom experience,from lookingaround

theworld,from seeinghowthingsaredoneandhowpeoplefeel.LordSimonexpressed

hehadnodoubtthatCapitalPunishmentpreventedmoremurderstoanextentthatno

otherpunishmentcould.Itwasnotamatterofstatisticsbutofthejudgmentand

commonsenseofeveryindividual.InaspeechintheHouseofLordsin1948,Lord

Jowittsaid that“to hismind therewasonlyonepossiblejustification ofCapital

Punishment-thatitspotencyasadeterrentreducedthenumberofmurders.He

belileveditdid:hecouldnotproveit:itmustbematterofimpressionandone’sown

personalopinion.LordBridemanbasedhisbeliefinthedeterrentforceofthepenalty

“moreonwhatIthinkismyknowledgeofhumannaturethananythingelse,andBishop

ofTrurothoughtthatonthevalueofthedeathpenaltyasadeterrent....hisownfeelings

wereasurerguidethananystatisticsfrom othercountriesandhewassurethatthe

deathpenaltywouldbeagreatdeterrenttohim ifhewerecontemplatingmurder.

Thedeathpenaltyisadeterrentto premeditatedmurders.Theexperienceoflaw

enforcementofficersshowthatmanyoffendersdonotcarryweaponsbecauseoftheir

fearofdeathpenalty.Statisticalstudiesontheeffectivenessofthedeathpenaltyhave

been inconclusive,and are in anycase,unimportant.The public views Capial

Punishmentasbothdeterrentanddenunciationofthosewhohavecommittedthemost

terriblecrime.

RetentionistsfurtherarguethatCapitalPunishmentisadeterrent.Takingarealistic

view,solongasthesocietydoesnotbecomemorerefined,deathsentencehastobe

retained.Thesecurityofthesocietyandthesecurityoftheindividuallibertyhastobe

borneinmind.CapitalPunishmentisadeterrentbecausethedeterrentforceofCapital

Punishmentaffectstheconsciousthoughtsofanindividual.Mostpeoplewillnot

commitacrimeiftheyknowtheymaybeexecutedasaresult:thisisanoutgrowthof

man’sinstinctforself-preservation.

(e)LIFESENTENCEISNOTANALTERNATIVE:

AbolitionistssuggestlifeimprisonmentasanalternativetoCapitalPunishment.But,

CapitalPunishmentislesshumanthantheproposedalternativeoflifeimprisonment.If

lifesentenceissubstitutedfordeathpenalty,amanwhohascommittedacrimefor

whichhemaybesentencedtolifeimprisonmentwouldbeaslikelytocommitother

crimesbecausehewouldknowthathewasalreadysubjectedtothemaximum penalty.

Thelifersmayfeelthattheyhavenothingtoloose.Someretentionistsarguethatlifers
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wouldoftenbereleasedonparoleandcommitcrimes.Thus,theprotectionofthe

societyisatstake.Keepingthemurderers,intheprisongreatlycomplicatestheworkof

prisonadministration.Lifesentenceisnotanalternative.Itisinadequate,becauseof

thepracticeofearlyrelease.

(f)CAPITALPUNISHMENTISMOREHUMANE:

CapitalPunishmentismorehumaneandpainlessthanlifeimprisonment.Makinga

persontospendinjailthroughouttheremainingpartofhislifeismorebarbarous.

CapitalPunishmentdoesnotprolongtheagonyoftheprisonerasimprisonmentoflife

does.However,ifCapitalPunishmentistobeabolishedthelifeimprisonmentshouldbe

implementedstrictly.Stayingbehindthebarsallalone,awayfrom thefamilymembers

tillthelifeendsismoremiserablethanthedeathpenalty.18

(g)STUDIESOFABOLITIONISTSAREBIASED:

WhenProf.Sellinconductedresearchintwoadjacentstatesandconcludedthatboth

thestateshavesimilarratesofcrime,Prof.Haagretortedobservingthat,“thefactthat

twostates,onewithCapitalPunishmentandtheotherwithout,havesimilarratesof

crimesdoesnotprovethatthereisnodeterrenteffect.Boththestudiesarebasedon

assumptions.However,thislackofevidencefordeterrenceisnotevidenceforthelack

ofdeterrence.Itmeansdeterrencehasnotbeendemonstratedsatisfactorily-notthat

non-deterrencehas.”

Allhumanbeingsfearthelossoftheirlives,eventhose,whomaybesufferingfrom

majormentaldisturbances.Theinstinctofself-preservationisfundamentalandthreat

ofdeath,apprehended assuch musthave a powerfuldeterring influence on the

voluntarydirectionofhumanactivity.Theclaim thatthedeathpenaltyitselfdecreedfor

thecommissionofamajorcrime,willnotexerciseadeterringinfluenceonthegreat

majorityofpotentialcriminals,contradictsoneofthefundamentalfactsofhuman

psychology.

Threatofthedeathpenalty,playsanimportantroleinformingandmaintaininglaw-

abidingself-image.Thefearofdeathistheultimatedeterrent.Althoughthefearoflong

term incarcerationisalsoadeterrent,thereisamarginofincreaseddeterrencepresent

bythethreatofdeathpenalty.Parkashv.StateofUttarPradesh:AIR1962All.151.19

(h)MISCARRIAGEOFJUSTICEISRULEDOUT:

Thedangerofmiscarriageofjusticeisnegligibleunderawell-orientedadministrationof

18StudyofCapitalPunishmentinIndiabyA.KRISHNAKUMARI
19Parkashv.StateofUttarPradesh:AIR1962All.151.
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criminallaw.Mistakesareunlikely,thepresenceofjudgeatthetrialandimpartial

review upon appealprovide adequate protection.Abolitionists show one ortwo

instances.Inthelightoftheexistingsafeguardsofappellatereviewandthepossibility

ofcommutation,executing the innocentis unlikely.However,the modem judicial

system hasbecomesofoolproofthatthechancesofaninnocentpersonbeinghanged

are extremelyrare.Supreme Courtand Governmentare there to lookaftersuch

instances.However,oneortwocasesdonotmakehistory.

(i)PRAIMACYOFSOCIALDEFENCE:

Itisthesurestmethodofeliminatingthehopelesselementsfrom thesociety.Itismore

dangeroustothesocietyifitsupportsacriminalwhosereleasemeansaperpetualperil

andsubsequentcontaminationanddepredation.GarofalosaystheCapitalPunishment

satisfiesthesenseofjusticeandprotectionandrelievesthesocietyofthepernicious

effectofthosewhoresolutelyandceaselesslywasuponit.Garafalogoesuptothe

extentofsayingthatitistheonly.meansbywhichabsoluteeliminationofirreparableor

typicalcriminalscanbeeliminated.CapitalPunishmentisnotonlyathreattothe

offenders,buttothosepersonswhoareyettohavecommittedmurder.Iftheoffenders

arenotpunishedseverely,criminalswillthinkthattheycangetawaywithmurder.

AccordingtoStephenhundredsandthousandsabstainfrom murder,becausethey

disregardCapitalPunishmentwithhorror.

The35thLaw CommisionofIndiaalsoexpressedthesamefear.Aparticularpotent

weaponneededfordealingwiththedangerouscriminalsandindividualsnotonlyfor

protectingthehumanlifeandculturalvaluesbuteventosafeguardcertainsocial

propertywhichisplacedundertheprotectionoflaw.Societymustbeprotectedfrom

theriskofasecondoffence.20

(j)ABOLITIONOFCAPITALPUNISHMENTISARISKTOTHEOFFICERS:

Murderersaftertheycameoutofprison,pursuethemanwhogotthem convicted.

Likewisetherearenumerouscasesofprisoninmateswhohavekilledguardsandother

inmates,knowingthattheworstpunishmenttheycouldgetwouldbecontinuedtenancy

inthesameinstitution.Opponentsofthedeathpenaltyusuallyresistevenlifesentence

withoutparole,andthedeterrentfunctionofthatwouldbeevenlesseffectivethan

CapitalPunishment.

(k)CAPITALPUNISHMENTISMOREECONOMICAL:

CapitalPunishmentislestexpensive.Publicfundsshallbesaved.Thedeathpenaltyis

oftendefendedonthegroundthatitislessexpensivethanlifeimprisonment.Theper

capitalcostofimrprisonmentisabouttenthousanddollarsperyear,andthelifeterm

20studyofCapitalPunishmentinIndiabyA.KRISHNAKUMARI
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mayamounttoanaverageoftwentyyears,makingatotaloftwohundredthousand

dollars.

(l)CAPITALPUNISHMENTPREVENTSMURDERS:

Thereisnoothersurestwaytopreventcrimesofviolenceandtoreducethenumberof

professionalcriminalsthanimplementationofCapitalPunishment.

(m)MANYSTATESREINTRODUCEDCAPITALPUNISHMENT:

In many countries capitalPunishmentis re-introduced.Forexample Brazilhad

abolishedCapitalPunishmentintheyear1882butreintroduceditin1969.Argentina

alsohadabolishedCapitalPunishmentin1921andagainin1972butreintroduceditin

1976.

(n)PUBLICOPINIONISINFAVOUROFRETENTION:

InUnitedKingdom publicopinionwasinfavourofabolitionofCapitalPunishment.In

IndiamajorityofthecitizensareforCapitalPunishment.

(o)VICTIMS’FEELINGSSHOULDBEGIVENPREFERENCE:

Knowingthatthelawwouldnotcometotheirrescue,ordoesnotrespecttheirfeelings,

victimsmaytakelaw intotheirownhands.Executionavoidspopularreactions.Thus,

wecanavoidlynching.

(p)CAPITALPUNISHMENTSERVESATONEMENT:

CapitalPunishmentistheonlyjustpunishment,theonlyonecapableofeffacingan

unpardonablecrime.

(q)RISKTOTHEINNOCENTS:

Abolitionmeansriskinginnocentlives.Wemustweightheexecutionoftheconvicted

murdereragainstthelossofhisvictimsandofthepossiblevictimsofotherpotential

murderers.

2.7ARGUMENTSFORABOLITIONOFCAPITALPUNISHMENT:

(a)RELIGIOUS,MORALANDETHICALGROUNDS:

Theabolitionistspointtothefifthcommandmentinsupportoftheirargument.‘Thou

shallnotkill”andtoChrist’sappealintheSermonontheMount.“Dogood.tothosewho

hateyou.”Further,thereisthecaseintheBibleofthemurdererCain,whoselifewas
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spared:andChurchitselfdoesnotprovideforthedeathpenaltyonitsowncanonical

law.

InMahabharataalso,Satyaketu,Dyumatsena’ssonwasagainstCapitalPunishment.He

protestedagainstthemassscaleexecutionsorderedbyhisfatherandarguedthat

destructionofhumanlifecanneverbejustifiedonanyground.

ThesentimentandreasoningagainstCapitalPunishmentisfoundinSukra,according

towhom,thisbadpracticeviolatesthevedicinjunctionagainsttakinganylife,and

shouldbereplacedbyimprisonmentforlife,ifnecessaryandnaturalcriminalshouldbe

transportedtoanislandorfetteredandmadetorepairpublicroads.

LifeisapreciousgiftofGod.God,whogivesthelife,alonehastherighttotakeitback.

Thisrightshouldnotbeexecutedbyanyagencyincludingjudiciary.Takinglifeofthe

accusedbywayofdeathsentencedepriveshim from salvation(NirvanaorMoksha).

Thesoulofthepersonwhodiedunnaturaldeathroamsaboveunsatisfied.

TheFatheroftheInidanNationMahatamaGandhialsoreiteratedthesamelongback.

“Godalonecantakelife.BecauseHealonegivesit.Destructionofhumanlifecannever

beanvirtuousact.”

(b)RIGHTTOLIFEANDTHESTATE:

Everyindividualisentitledtohavehisrightsandeachindividualhasaresponsibilityto

protectthoserightsforallothers.Lifeisanuniversalhumanright.Toputoffsucha

rightbytheStatediminishesthebasicconceptofthedignityoftheindividual,andthis

dignityisaninalienableright.WhileusingthedeathpenaltyaStatewasnotonly

exercisingarightitwasnotentitledtopossess,butalsowasengaginginawaragainst

acitizen,whosedestructionitbelievedtobenecessaryanduseful.Asimilarviewwas

expressedbytheFrenchRepresentativeinUnitedNationsConferenceonHumanRights.

“TheRighttoLifewastherightofindividuals.TheStateconferrednoright,ithadaduty

toprotectthelifeofcitizensagainstanythingwhichendangerit.”ProfessorConrod

remindsthedutyoftheStateinhisfamousdebatewithProfessorHaag.“Killing

demeanstheState.InevitablytheStateisateacher,andwhenitkillsitteaches

vengeanceandhatred.Murderersarenottobelovednortheiractsbedisregarded.But,

inallowingthem tolive,theStateremindsallcitizensthatnomanisalwaysandonlya

murderer.However,theabolitionistsstronglyopinethatitismorallywrongfortheState

totakehumanlife.Conrodinhisfamousdebateobservesthat“ImustopposeCapital

PunishmentbecauseIcannotacceptkillingaspermissibleactionforanyone,evena

civilservantactingasanagentoftheState.KillingdemeanstheStateandasocietythat

insistskillingitsmurderersviolatesthepreceptsthatitmakeitpossibleforustolive

together.”
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(c)CAPITALPUNISHMENTISBARBAROUS:

CapitalPunishmentisacruellycallousinvestmentbyunsureandunkemptsocietyin

punitivedehumanisationandcowardlystrategybasedonthehorrendoussuperstition

thatcold-bloodedhumansacrificebyprofessionalhangmanengagedbythestatewill

propotiate the Goddess ofJustice to bless MotherEarth with crimeless society.

Executionbrutalisesthoseinvolvedintheprocess.Itbrutalisesthehumanintellect.

CapitalPunishmentisinjurioustohumanvalues:theactofexecutionisdegradingfor

thecrowd,theexecutioner,andthecriminal,anditsappealistobasicinstincts.The

gallowsisnotonlyamachineofdeathbutasymbol.Itisthesymbolofterror,cruelty

andirreverenceforlife.

(d)CAPITALPUNISHMENTISNOTETHICAL:

“takingahumanlife,evenwithsubtleritesandsanctionsoflaw,isretributivebarbarity

andviolentfutility,travestyofdignityandviolationofdivinity,bankruptcyofdeterrent

dividends,revocationofcorrectionalpossibilities,myopicallyunscientificinthatits

focusisontheeffectnotthecauseanditsbasisismacaberelydevoidevenofmoral

alibi.”21

(e)CAPITALPUNISHMENTISINHUMAN:

CapitalPunishmentisinhumanandbarbaric.ManisawonderfulcreationofGod.One

cannotdestroyitinthenameofpunishment.Thephysicalpaincausedbytheactionof

killingahumanbeingcannotbequalified.Norcanthepsychologicalsufferingcaused

byforeknowledgeofdeathatthehandsoftheState.Whetheradeathsentenceis

carriedoutsixminutesafterasummarytrial,sixweeksafteramasstrialorsixteen

yearsafteralengthylegalproceedings,thepersonexecutedissubjectedtouniquely

cruel,inhumananddegradingtreatmentandpunishment.Itdeniesthevalueofhuman

life.

Agreatreverencetohumanlifeisworthmorethanathousandexecutionsinprevention

ofmurder:and is,in fact,the greatsecurityofhuman life.The law ofCapital

Punishmentwhilepretendingtosupportthereverence,doesinfacttendtodestroyit.It

isagainstthespiritofhumanity.Itbrutalisesthehumanintellect.

ThereisaphraseintheearlybookoftheBiblethatrunssomethinglikethis.“Yeshall

makenoslaves:foryewereslavesinEgypt.”So,wemightsay“Yeshallbecrueltono

man:foryearemen,andknowwhatcrueltydoneuntoyouwouldmean.”“Wearenot

discussingideasofjustice,retributive,retaliatory,orotherwise:wearemerelyclaiming

thatCapitalPunishmentisabominablycruel,havingtakenforgranted,Ihopewith

21StudyofCapitalPunishmentinIndiabyA.KRISHNAKUMARI
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objector’sagreement,thatabominablecruelty,deliberatelyinflictedonanyone,isinall

circumstancesinadmissible.”

“Thoushallnotkill”mustpenologicallyoverpower“aneyeforaneye”.Theauthentic

voiceofthedivinityanddignityofhumanity,echoedinmanynationalconstitutionsand

nowunderscoredintheUniversalDeclaration,hasbeenthatofBuddhaandGandhiand

notofManuandHammurabi.BeccariaandBentham,notBradelyandBosanquetarethe

torchbearersinthisarea.Theextremepenalty’sfalsityandferocity,itshumanityand

irreversibility,life’s sanctity and society’s safety and above all,finercriminology

transformed byhigh consciousness,argue forJesusand againstMoses.”A deep

reverencetohumanlifeisworthmorethanathousandexecutionsinthepreventionof

murder.”

(f)RETRIBUTIONISNOANSWER:

Strict“LexTalionis”wasnotpracticalevenfortheearlyRomans.Executionisnomore

thanvengeance,andvengeanceisnottheaim ofthejustice.Justicenolongerliesin

retribution.Itdemandsthecriminalsinductionintoanewsocialenvironmentdevoidof

thosecircumstancesthatincitedthecriminalinhim.However,themostconspicuous

failureofretributionbydeathisseeninCapitalmurderscommittedbyhiredkillersand

theiremployers,whoarerarelybroughttothebarofjustice.Retributioncanhardly

protectthesociety.TheLegislativevengeancehasadverselyfailedtocopewiththe

presentdaybiologicalandsocialproblem.However,wemayinflictharm asameansof

denouncingviolationofthelaw,butindoingsowehavetosetcarefullimitationsonthe

harm wemayinflict.

(g)CAPITALPUNISHMENTISNOTDETERRENT:

BritishandCanadianWhitepapersaswellastheworksundertakenbytheEuropean

Council,thecommitteeforthePreventionofCrimecreatedbytheUnitedNationsand

theEuropeanParliamentstudiescametotheconclusion,”violentcrimefollowsacurve

thatisafunctionofsocialandeconomicconditionsandtheevolutionofthemoral

valuesofsocietyatagivenmoment.Itisunaffectedbytheexistenceorabsenceof

CapitalPunishment.Inotherwordsthedeathpenaltydoesnotreducecrime,nordoes

itsabolitionincreasesit.”

Acriminaldoesnotexpecttobecaught,ifcaughttobeconvicted,ifconvictedtobethe

recipientofthemaximum sentence,itisalsotruethatcriminalswillnotbedeterredby

themostseveresentencethatmaybeimposedonthem.Studiesdonotproveany

deterrenteffect.

AvailableinformationconfirmsthatremovalofCapitalPunishmenthasneverbeen

followedbyanotableriseintheincidenceofthecrime.Infact,theft,robbery,forgery,
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counterfeitingcurrency,infanticidewhichwerepunishedwithdeathin19thCentury

decreasedafterpartialabolition.InGreece,banditrydecreasedafteritceasedtobe

punishablewithdeath.ThesamethingwithCanadaincasesofrape.InEngland,there

hasbeensince1957noincreaseinthecrimeswhichceasedtobecapitalmurders

underthe HomicideActofthatyear.Yugoslavia sharesthisexperience.Arizona,

Colorado,Kansas ofUnited Statesand in Queensland ofAustralia where Capital

Punishmentwasreintroducedafteraperiodofabolitioncrimedidnotdecrease.In

ArgentinaCapitalPunishmentwasabolishedin1922.Yet,despitetheconstantincrease

inpopulation,thenumberofmurdersofthekindpreviouslypunishablewithdeath

declinedsteadilyinthedecadewhichfollowed.

TheauthoritiesondeathpenaltylikeSellin,Isenberganddonotacceptthedeterrent

theory.“Thereisnoevidencethattheabolitionofdeathpenaltygenerallycausean

increaseincriminalhomicidesorthatitsre-introductionisfollowedbyadecline.”The

presenceofdeathpenalty-inlaw asinpracticedoesnotinfluencehomicidedeath

rates....thedeathpenaltyasweuseitexercisesnoinfluenceontheextentoffluctuating

rateofcapitalcrime.Ithasfailedasadeterrent.”

(h)CAPITALPUNISHMENTVIS-A-VISTHEFAMILYOFTHEVICTIM:

Killingoneoffendermeanskillingnotonlyaparticularoffender,butkillinghiswife,

childrenandparentsalso.Thelosssufferedbythevictim’sfamilyisalegitimate

concernoftheState,butitshouldbedealtwiththrougheconomicsupportratherthan

theperpetratingvengeance.Because,thevictim’sgriefdoesnotcommandthatsociety

shouldputtheoffendertodeath.Themarchofjusticeoverthecenturieshasbeento

overcomeprivatevengeance.Howcanwedothiswithoutfirstrejectingthelawofan

eyeforaneye.22

(i)CAPITALPUNISHMENTISDEGRADINGANDFUTILE:

Punishmentfordeathisdegradingafterall.Ifthecurrentstandardsofreview over

impositionofdeathpenaltyareinsufficient,thedeathpenaltyshouldbebanned.

Itisfutiletoattempttoreconcileinone’smindtheabstractjustificationofdeath

penaltyjurisprudencewiththepainand sufferingofamurdervictim.Law cheats

morality.

MurderandCapitalPunishmentarenotoppositesthatcanceloneanother,butsimilars

thatbreedtheirkind,whentheStateitselfkills,themandate“thoushallnotkill”looses

theforceoftheabsolute.

Asignificantpercentageofdeath-row inmatesrequestthedeathpenaltyratherthan

22StudyofCapitalPunishmentinIndiabyA.KRISHNAKUMARI
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exhausttheirappeals,therebyindicatingthedesirabilityofdeathoverimprisonment.

Theinmateswhochoosedeathmaysimplydesiretoputanendtothewaitinginvolved.

Inotherwords,theinmatesmightpreferthecertaintyofimmediatedeathrathrethan

continuetoexperienceanguishthroughtheappealsprocesswhilewaitingondeathrow.

Mostmurderersperceivelifeimprisonmentasmoreseverethanthedeathpenalty.

(j)CAPITALPUNISHMENTANDTHELIKELIHOODOFUNCERTAINTY:

Inapublicopinionsurvey,60%ofdeathpenaltyproponentsstatedthatasjurorsthey

wouldrequire“muchmore”orsomewhatmore”evidenceinordertoconvictifthe

penaltywouldbedeath.Ofthoseopposedtothedeathpenalty,40% statedthatthey

wouldnevervotetoconvictiftheyknewthatthepenaltywouldbedeath.Consequently,

theuseofdeathpenaltymightresultinanincreaseintheacquittalofmurderersand

therefore,leadtomoreliveslostatthehandsofthoseacquittedmurdererswhokill

again.

(k)LIFEIMPRISONMENTISAGOODALTERNATIVE:

Itisfarfrom clearthatlifeimprisonmentmay,infact,perform thepunishmentbetter

thanthedeathpenalty.Prisonersconvictedformurderarenomorelikelytocommit

violentactswhileimprisoned,thanothertypesofprisoners.

(l)IRREVERSIBLEERRORMAYRESULTINCAPITALPUNISHMENT:

Althoughitisimpossibletodeterminetheexactpercentageofdefendantsexecuted

wrongfully,onestudyindicatesthatasignificantnumberexists.Certainlyourcriminal

justicesystem isfilledwitherrors.Jurorscanerrintheirfindingsoffact.Judgedcanerr

intheirlegaldeterminationsandintheexerciseofdiscretion.Witnessescanerrintheir

recall.Lawyerscanerrintheirstrategy.Theseimperfectionscanalone,withouta

system ofperfectreview,serveasthebasisofastrongargumentagainsttheuseofthe

deathpenalty.

JosephRegan’sreprievearrivedtwominutestoolate;RushGriffinwashanged,but

nonetheless,papersrequiringastayofhisexecutionweredeliveredtothecourtsthree

dayslater;andanorderbythegovernorrequiringthestayoftheexecutionofBurton

Abbotreachedthewardenjustafterthepelletsofthegaschamberweredropped.

FortunatelyforCharlesStielow andWilliam Wellman,theirreprievesarrivedintime,

althoughtheywerebothalreadystrappedintotheelectricchair.Awrongfullyconvicted

offendersentencedtolifeimprisonmentcanhope,eachdayofhisorhernaturallife,for

justicetobedone.Likewise,nowrongfulsentenceintermsofyearsmatchesthe

injusticeofawrongfulsentenceofdeath.Theriskofjudicialerrorshouldsufficetoban

thedeathpenalty.
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(m)CAPITALPUNISHMENTANDBIASEDJURY:

Inabilityofjurorsto deliverunbiased resultsisa problem detected bya leading

empiricalstudycompletedovertwodecadesago.Morerecentevidencesuggeststhat

attimesjuriesstillconvictorsentenceoffendersbasedonraceorsocialstatusrather

thanontheproofofharm andculpability.Biasedverdictsdoresult.Intheinfamous

Chessman’scaseamongtwelvejurymemberselevenwerewomen,whoseverdict

naturallywentagainsthim,becausehewaschargedwiththeoffenceofattemptedrape.

Theconvictiondependsuponthechoiceofthejudges,therespectiveabilitiesofthe

lawyersandprosecutors.Isn’tittruethatforidenticalcrimes,somecriminalsmaybe

punishedbydeathandothersescapescotfree?Whenthelifeofamanisatstake,this

judiciallotteryismorallyintolerable.

Lawgivestothejudgethesovereignpowertodecidethefateofanotherhuman.Not

onlymusttheydecidetheguiltorinnocencewithalltherisksoftheerrorinherentin

suchadecision,buttheycanalsodecidewhetherthishumanistoliveortodie.Such

absolutepowerisnotacceptableinademocracy.

(n)POWEROFCOMMUTATIONINCAPITALPUNISHMENTCASES:

Thesameistrueofthepowertocommute.Suchapowerimpliesthatonepersonmay,

accordingtohiswhim,halttheexecutionorallow ittoproceed,withoutansweringto

anyone.Thisrightoflifeordeathgrantedtoonemanisthesurvivalofanotherageof

anotherpoliticalsystem,athrowbacktotheperiodwhentherighttopardonhadits

basisinthesacredauraofthemonarch.Inademocracy,noman,nopower,canhold

therightoflifeordeathoveranotherperson.

(o)REVOCABILITYISIMPOSSIBLE:

“miscarriageofjusticethroughjudicialerror,minimalmaybe,cannotberuledout.”if

CapitalPunishmenteliminatestheguiltyitalsoeliminatesthechanceofcorrecting

judicialerrorsimposedontheinnocent.”FormerHomeSecretary,MrChuterEde,whoin

1950hadrefusedtoreprieveTimothyJohnEvansfranklyadmittedthat“Evan’sCase

shows...thatamistatkewaspossible,andthat,intheform inwhichtheverdictwas

actuallygivenonaparticularcase,amistakewasmade.IhopenofutureHome

Secretarywilleverhavetofeelthatalthoughhedidhisbesthesentamantothe

gallowswhowasnotguiltyascharged”.Aslongasthedeathpenaltyremainssuch

irremediableerrorsofjusticecanneverbealtogetherexcluded.

(p)DEATHPENALTYISALAZYANSWER:

TofancycomfortablythatCapitalsentenceisasovereignremedyforthecriminal

syndromeafflictingthecurrentcomplexsocietyisasombreconfusionaboutsocical
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defence,a guilty ignorance aboutexecutioner’s impotence and juralfarewellto

advancinghumanrightsandcivilizedmeanings.

Thisextremepenalty,anamalgamationofcollectivevengeance,anddeterrence,has

scientificallylostitspenologicalpurposeparticularlyinthecontextoftraditionalcrimes

andisfunctionallynon-utilitarian.Atgloballevelithasclaimednumerousoutstanding

andsociallysignificantlivesanditstillcontinuesparticularlyinthethirdworldcountries

wherethegovernmentsaredictatoriallyhystericandletharigic.Tobeprecise,ifmurder

byanindividualoragroupofindividualsisundesirable,how coulditbejustifiedif

committedbythestateorbodypolitic.

InanycasethetestbywhichrightfulnessofCapitalPunishmentmustbejudgedisnot

onlyitsimmediatesuccessorfailureindeterringpotentialmurders,butitslong-term

influenceontheconscienceofthecommunity.

(q)CAPITALPUNISHMENTDOESNOTSERVETHEPURPOSEOFSOCIALDEFENCE:

DeathPenalty,asviolationoffundamentalhumanrights,wouldbewrongevenifcould

beshownthatituniquelymetasocialneed.Anyway,ithasneverbeenshowntohave

anyspecialpowertomeetanygenuinesocialneed.However,thereisnoindicationthat

peoplewhohavecommittedcapitalcrimesaremorelikelytocommitothercrimes.

Manywhocommitrepeatedcapitalcrimesareadjudgedlegallyinsaneandarenot

executedeveninCapitalPunishmentjurisdiction.Surveysrevealthatmurderersarethe

bestbehavedpersons.

(r)CAPITALPUNISHMENTISDISCRIMINATORY:

Mostofthecondemnedpersonsarepoormen,prefunctorilydefendedincourtby

appointedcounsel.ManywereBlacks,ChicanosorIndians.DeathPenaltyisimposed

morefrequentlyonthepoor,theignorantand theminorities.Eventhoughwomen

commitaboutoneofeverysevenmurders(intheUnitedStates)ofthe3,298people

executedformurderfrom 1930through1962,only30werewomen.Inthesameperiod

446wereexecutedforrape.Ofthese45wereWhites,399Negroesand2American

Indians.IfCapitalPunishmentisnotuniformallyapplieditshouldbeabolished.Itis

unlikelythatanyfutureapplicationofdeathpenaltywouldbenon-discriminatory.Itis

clearthatithasbeenhighlydiscriminatoryinthepast.“Dorememberthattheblowof

Capitalpunishmentoftenfallsonthesocially,mentallyandeconomicallybackward,on

thebraverevolutionaries,andpatrioticdissenters,onthederelicts,anddesperates,on

thelowliestandlostandonthosewhohaveturneddelinquentbecausesociety,byits

continued-maltreatment,culturalperversion and environmentalpollution has made

them so.Thevillainofthepeace,inthelargeview,ispsychopathicsocietyitself,the

victimsaresocalledcriminalsandtheothersufferersofcrime.Itisdisproportionately

imposeduponthepoor,theNegroandtheunpopular.Thesameviewwasexpressedby
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JusticeDouglasinthecaseofFurman.”Itisthepoor,thesick,theignorant,the

powerlessandthehatedwhoareexecuted.”KrishnaIyeraddstothislisttheharijan,the

woman,theworkerortheilleterate.OvertheperiodstheCapitalPunishmentisimposed

onthepoor,notontherich,onpariah,notontheBrahmin,ontheblacknotonwhite,on

theunderdog,notonthetopdog,thewomannottheman,thedissenternotonthe

conformist.Itisclassbiasedandcolourbiased.Criminalbarksatbothbutbitesonly

thepoor.Thatiswhywhitecollarcriminals,adulterers,smugglersarenotimposed

capitalPunishment.”Incountryaftercountryitisuseddisproportionatelyagainstthe

poororagainsttheracialorethnicminorities.

Itdestruetsonlythesinnernotthesin.

(s)CAPITALPUNISHMENTRULESOUTTHEPOSSIBILITYOFREFORMATION:

Everysainthasapastandeverysinnerafuture.Neverwriteoffthemanwearingthe

criminalattirebutremovethedangerousdegeneracyinhim,restoreretardedhuman

potentialbyholistichealingofhisfevered,fatiguedorfrustratedinsideandbyrepairing

therepressive,thoughhidden,injusticeofthesocialorderwhichisvicariouslyguiltyof

the criminalbehaviourofmanyinnocentconvicts.Law mustraise with life and

jurisprudencerespondtohumanism.

Humannatureiscomplexandactsnotbyfearalonebutbylove,loyalty,greed,lustand

manyotherfactors.However,individualsdonotthinkdeathpenaltybeforetheyact.

Socialscientistsandpublicpolicymakersmustsearchforwaysthatwillreducethe

inclinationofmenandwomentocommitcrimes.However,efficientpoliceofficerdoes

moreworkthananexecutoner.CriminologistsandPenologistsnowteachthatitisless

importanttostrikeblindlythantoreform thoughtfully.

(t)MANYSTATESABOLISHEDCAPITALPUNISHMENT:

InalargenumberofcountriesintheworldwherethemurderrateishigherthaninIndia,

thedeathpenaltyhasbeenabolished.InmostLatinAmericanCountries,inArgentina,

Brazil,Colombia,CostaRica,Ecuador,Mexico,Panama,PeruandUruguay,Venezula,in

Europeancountries,inAustralia,Belgium,Denmark,Germany,Italy,Netherlands,Norway,

SwedenandSwitzerland,inIceland,inIsrael,inmanyAustralianStatesandinmanyof

theStatesintheUnitedStatesofAmerica,deathsentencehasbeenabolished.

SUMMARY:

Sanction is an essentialingredientoflaw.Punishmentis a socialcustom and

institutions are established to award punishment,afterfollowing criminaljustice

process.Governmentsprohibittakinglife,libertyorpropertyofothersandspecifiesthe

punishments,threatenthosewhobreakthelaw.Criminologistsholdtheview that
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certaintyofpunishmentismoreimportantthantheseverity.However,punishmentshall

preventcrime,itshallsustainthemoraleofconfirmistsanditshallreform theoffender

atthesametime.

Ofthetheoriesofpunishmentnamely,retributive,deterrent,preventiveandreformative,

thefirsttwotheories,beingthephilosophiesofclassicalandneo-classicalschools

advocatetheretentionofCapitalPunishment.Whilethelastviz.,reformativetheory,the

product.ofpositiveschoolisagainstthedeathpenalty.Retributionistsarguethatdeath

willsatisfythepublicandkeepthem awayfrom taking thelaw into theirhands.

Deterrenttheorysuggeststhatpunishmentisdesignednottotakerevengebutto

terrorise the future offenders,thus explaining the necessity ofcarrying outthe

executionoftheoffender.Preventivetheorywhichisknownasincapacitativetheory

also,isatwoedgedweaponusedforargumentsofretentionistsaswellasabolitionists.

Reformativetheorywhichusedmassmethodstoreform thecriminalsinthelast

centuryresortedtoindividualtreatment,inthepresentcentury.Thistheoryadvocates

thatpunishingtheoffenderisasgoodorasbadaspunishingacancerpatient.Itserves

nogood.

Theretentionistsinterprettheretributiveanddeterrenttheoriesinsuchawaytosuit

theirarguments.TheyadvocatetheretentionofCapitalPunishmentonmoral,ethical

andreligiousgrounds.Abolitionistsargueontheotherhandinfavourofabolitiononthe

samegroundsasthatofretentionists.
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CHAPTERIII

EVOLUTIONOFCAPITALPUNISMENTINENGLAND,

AMERICAANDINDIA

CapitalPunishmentwasinexistenceindifferentcountriesforavarietyofoffences.A

betterunderstandingoftheconceptofCapitalPunishmentrequiresabriefenquiryinto

itsorigin,evolutionandabolitioninparticularinEngland,AmericaandIndia.Inthis

chapteramodestattemptismadetotraceoutthehistoricalbackgroundoftheCapital

PunishmentinEngland,AmericaandIndia.Anattemptisalsomadetostudytheefforts

inthosecountriestoabolishCapitalPunishment.

3.1ORIGINOFCAPITALPUNISHMENTINENGLAND:

InEnglandtheoriginofCapitalPunishmentcanbetracedto450yearsbeforeChrist.In

thebeginningtheculpritsweredrownedandlatermutilationwaspractised.Intheearly

periodthemethodsofexecutiondependeduponotherfactorslikethegender,social

statusetc.,ofthecriminal.23

TherewasnounanimityamongtherulersovertheawardofCapitalPunishment.Canute

who ascended thethronein 1016 did notfavourCapitalPunishmentand in fact

abolishedthedeathpenalty.Canute’sabolitionofdeathpenaltydidnotsurvive.Hisown

sonWilliam Rufuswasapassionatehunter,whohunteddayandnight.Itwasnatural

enoughforhim toorderdeathforthosewhowerecaughthuntingdeerintheRoyal

forests.NormansandWilliamswerealsoagainstCapitalPunsihment.Duringtheir

tenurenocriminalwashanged.But,theyallowedotherharshpunishmentswhichinturn

insomecasesresultedinthedeathoftheoffender.However,conditionswerechanged

duringtheregimeofHenryIandII.HenryIprescribeddeathpenaltyformurder,treason,

burglary,arson,robberyandtheft.But,HenryIIprescribedamputationofrighthandand

23StudyofCapitalPunishmentinIndiabyA.KRISHNAKUMARI
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rightfootfortheoffencesofrobbery,murderandfalsecoingingintheplaceofdeath

penaltyprovidedbyHenryI.AfterHenryIIRichardIwhoascendedthethroneprescribed

‘hanging,drawingandquartering’whichwasinhumanandbarbarous.

3.2INTRODUCTIONOFNECK-VERSE:

Bytheendoffifteenthcenturythepositionwaschangedwiththeestablishmentof

eccelesiasticalcourtswhichstartedpunishingthepeoplespiritually.Theycouldnot

inflictdeathpenalty.So,anyclergymanchargedwithacrimewhichcarrieddeathor

imprisonmentmadesureheclaimedhisprivelege,whichhadbeensoextendedasto

includeevendoorkeepersandexorcists.Becausepriestswereamongthefew literate

people,thetestofone’smembershipofholyorderwastoreadthefirstverseofthefifty

-firstpsalm.Itbecameasimplematterforcriminalstomemorisetheverse.The

custom wastoaskaconvictedpersonifhehadanythingtosaybeforesentencewas

passedanditwasatthismomentthathecouldputforwardhispleaof“benefitofthe

clergy”.ByrepeatingtheNeck-Verse,asitbecameknown,heobtainedwhatamounted

toreprieves.24

HenryVIIorderedthateveryoneconvictedofaclergyablefelonyhadtobebrandedon

thethumb.Thisstoppedpersonsclaimingbenefitonmorethanoneoccasion.After

HenryVII,HenryVIIIcametothethrone.HewasthefirstandonlyEnglishKingtopermit

Sundayexecutionsandexecutionbyboilingtodeathasalegalpenalty.Thewhole

Europewasatthistimeexperiencingamovementtowardsseverityandbrutalityof

sentence.Itwasbelievedthathardandtoughpunishmentwasthenaturalanswer-

indeed God’s answerto crime.Death ofvarying degrees ofhorrormustbe the

deterrenceoftheseriousoffenders.

In1512murderinChurchoronthehighwaywasclassifiedasnon-clergyable.Suspects

thusbecameliabletodeathpenalty.Astatuteof1532setthetonefortheremainderof

thecenturystipulatingthatthosecommittingpettytreason,wilfulmurder,highway

24StudyofCapitalPunishmentinIndiabyA.KRISHNAKUMARI
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robberyorwhostolefrom churchesorotherholyplacesorfrom dwellinghouseswhere

theownerormembersofhouseholdwerepresent,andwhoburneddownhousesor

bamswheregrainwasstored,were,withtheexceptionofhighrankingclergymen,tobe

deniedbenefitofclergy.

In 1553,Henry VTH had twenty Protestants burned because they would not

acknowledgehim asheadoftheChurch.In1536heextendeddeathpenaltytovarious

offences.LaterActsextendedthedeathpentlytothoseholdingdiversityofopinionover

religion(1540),thoseindulginginwitchcraftorsorcery(1542),servantsstealingor

embezzlingfrom theirmasters(1536),horsethieves(1546)andthosecommitting

buggerywithmankindoranimals(1532).IntheshortreignofEdwardVI(1547-53),he

repeatedthelawspermittingburningalive.MaryTudor’sreign(1553-58)wasalsotoo

shortwithoutanymarkeddifference.ElizabethIwhoascendedthethroneon17th

November,1558wasnotnotedforhumanity.Theresultwasmorecapitaloffences

enteredintothestatutebook,andanumberofHenryVETsstatuteswhichhadbeen

repealed were virtually re-enacted.Estimated annualexecutions numbered eight

hundredatthebeginningandincreasedsteadily.HenryVIIIdidnotdistinguishclearly

betweenpoliticalandreligiousoffencesandElizabethexecutedmanyRomanCatholics

forreligiousoffenceswhichforlegalpurposeswereclassifiedastreason.Witcheswere

burntatstake,Biblebeing.quotedasauthority.25

3.3TYBURNEXECUTIONS:

DuringthesixteenthcenturyTyburninLondonbecamenotoriousplaceofexecution.

Thesitehadbeenatraditionalplaceforhangingsincethetwelfthcentury.Thetrees

therewereutilisedforhangingpurposes.InfactgallowsbecameknownasTyburntree.

ThefirstexecutionwasthatofWillimaFitzosbertin1196,forleadingarebellion.

WhenTyburn’ssadtradebecametoobrisk,abeam waserectedrightacrossEdgware

Roadtopermitmultipleexecutions.Standswerebuilttoaccomodatethepublicwho

25StudyofCapitalPunishmentinIndiabyA.KRISHNAKUMARI
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couldwitnesseventsforsmallfees,thecostbeingincreasedaccordingtotherankor

socialstatusofthevictim.AshangingbecametheacceptableBritishmethodof

execution,drowningbecamelesscommon.

In1603,JamesIcametothethrone.Hemadewitchcraftacapitalcrime.Duringhis

reignexecutionsatTyburnaveragedabout140ayear.Inthiscenturygibbetswereused

tosuspendthebodiesofexecutedcriminalsinchainsnearthesiteofcrimeasalesson

tothosewhomightcopytheirdeeds.Occasionallylivingcriminalswerehungbychains

andlefttodie;sympatheticepassers-bywouldshootthem toputthem outoftheir

misery.Itisdoubtfulwhethergibbetsdeterredanyone."

InCharlesI’sreignTyburnexecutionsdroppedto90peryear.Hewasfollowedtothe

thronebyCharlesIIwhotooksomeinterestinpenalreforms.Transportationwas

introducedasapunishment.ThelastburningofawomaninScotlandwasin1708and

in1710the“Maiden”wasfinallyputintoretirement.But,inEnglandburningofwitches

continuedforanothereightyyears.

By1700thedeathpenaltywaspronouncedinEnglandbothforhighandpettyoffences.

Thistrendcontinuedandhangingscrudelyandpubliclyperformed,werefrequent-and

from thisperiodanystatutewouldspecificallystatewhetheranoffencewaspunished

withoutthebenefitofclergy.Fiveyearslaterthesystem ofrequestingrecitalofthe

“Neck-verse”wasabolishedbringingtoanendthefarceofthebenefitofclergyplea.

WhenQueenAnnediedin1714therewerethirtytwocapitaloffencesinEngland.Bythe

timeGeorgeIIcametothethronein1743thisnumberincreasedtoonehundredand

sixty.SuchwastheincidenceofhanginginLondonthatitbecameknownastheCityof

Gallows.In1799Londonaveragedoneexecutioneveryfortnight.By1819thenumberof

capitaloffencesonBritain’sstatutebooksweretwohundredandtwentyembracingall

mannerofcrimesandwrongssuchas-damagingtheWaterloobridge,impersonation

ofaprisoner,associatingwithgypsiesforonemonthetc.,Evenchildrenofsevenyears

andeightyearswerealsogivendeathpenaltyforstealingspoons,colours,shoesetc.,
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3.4TOWARDSABOLITION:

ProtestsagainstCapitalPunishmentcanbetracedtoSaintAugustineorthewritingsof

NewTestamentitself.SomewouldcarrythebeginningofthecrusadeagainstCapital

Punishmentto theliteratureofOldTestament.Forthemodem periodthelogical

startingpointistheyear1764,whenCesareBeccariawrotehisessayon“Crimeand

Punishments”.Beccariamaintainedthatsincemanwasnothisowncreatorhedidnot

havetherighttodestroyhumanlifeeitherindividuallyorcollectively.Heclaimedthat

CapitalPunishmentwasjustifiedonlyintwoinstances:first,ifanexecutionwould

preventarevolutionagainstapopularlyestablishedgovernment;andsecondly,ifan

executionwastheonlywaytodeterothersfrom committingacrime.

ThemanwhofirstbroughttheideasofBeccariaandBentham totheBritishpolitical

scenewasSirSamuelRomily.Heenteredpoliticalscenein1806.In1808hesucceeded

ingettingthedeathpenaltyrepealedfortheoffenceofpickingpockets.Quakers

supportedRomilyinhiseffortstorestrictthedeathpenalty.

In1812Romilymanagedtosetasidedeathpenaltyforvagrancybyasoldierorseaman.

From 1810untilhisdeathin1818RomilydevotedhistimeininfluencingtheParliament

topassthreeBillstorepealthedeathpenaltyfortheft.Inhistwelveyearstenurein

Parliament,Romilysucceededinabrogatingthedeathpenaltyinonlythreetypesof

cases:pickingpockets,stealingfrom clothmakersandvagrancybysoldiersandsailors.

Thoughhewasfarinadvanceofthegeneralopinionofhisday,hecouldnotagreethat

thedeathpenaltybeabolilshedforalloffences.SirJamesMackintosh,enteredthe

Parliamentin1812,wherehebecameoneofRomily’smostenthusiasticsupportersin

hisattemptstoreform thecriminallaw.InMarch1819,hismotionforacommitteeto

studyCapitalPunishmentwascarried,resultingintotheSelectCommitteeof1819.26

26StudyofCapitalPunishmentinIndiabyA.KRISHNAKUMARI
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WiththeinsistenceoftheCommitteeandMackintoshthethreeBillsproposedby

Romilybecamelawin1820.In1823,Mackintoshintroducednineresolutionstoabolish

deathpenaltyforvariousoffences.SirRobertPeel,thethenHomeSecretarypromised

tolookintothematterandbetween1823-1827hewasabletopasseightActswhich

moderatedandconsolidatedthecriminallaw andwhichrepealedmorethan250old

statutes.

AlthoughPeelfavouredtheremovalofdeathpenaltywhereverpracticable,hebelieved

thatCapitalPunishmentmustberetained foralldocumentsrepresenting money.

Thoughthepenaltywasinthestatutebooknomorewasitpractised.

ThemovementtowardsabolitionofCapitalPunishmentwasfurthercarriedonbyJohn

BrightandWilliam Ewart.Theyweresuccessfulingettingrepealeddeathpenaltyfor

burglaryin1837andwereresponsiblefortheappointmentoffivememberRoyal

Commissionin1833whichpresenteditsreportin1836.

In1837,therewerethirtysevenCapitalOffencesonstatutebooks.LordJohnRussel

sponsoredaBillfortheremovalofthedeathpenaltyfortwentyoneoffencesand

restrictitsuseintheremainingsixteenoffences,andhewassuccessful.

William EwartaidedbyJohnBright,furtherledthemovementforcompleteabolition.

DebatesinParliamentreachedapeakandresultedintheappointmentofanotherRoyal

Commissionin1864.Atthattimetreasonandmurderwere,inpracticetheonlycrimes

punishedbydeathintheUnitedKingdom.TheCommissionfavoureddividingmurder

intodegrees.TheCommissionfurthersuggestedthatthejudgesshouldhavethepower

torecorddeathsentencewithoutpronouncingit,andsuggestedthatanActbepassed

directingthatexecutionsshouldbecarriedoutwithinprisongrounds.Withtheresultin

1868publicexecutionsbecameathingofpast.Exceptthis,littleprogresswasmade

duringtheremainderofthenineteenthcentury.

Inthefirstandseconddecadesoftwentiethcentury,thoughtwosocieties-Penal
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Reform LeagueandHowardAssociationmadesomeeffortsnothingmuchwasresulted.

Asmallreform wasachievedwhenthestatutesinthecriminallawrelatingtochildren

wererevisedandconsolidatedbytheChildren’sAct,1908,whichprohibitedCapital

Punishmentforanypersonundersixteenyearsofage.

In1921,theamalgamationofthetwosocietiesresultedintoanewbody,knownasthe

HowardLeagueforPenalReforms.Itbecameaprimeforceintheabolitionmovement.

Thefirstattempt,in 1921,wasan effortdesigned to prohibitpassing thedeath

sentenceforpersonsundertwentyoneyearsofageorpersonswhom ajuryhad

recommendedtomercy.In1922InfanticideActwaspassed.BythetermsoftheAct,

womanchargedwiththedeathofhernewlybom childwouldbepunishedforthe

commissionofmanslaughterratherthanwithmurder.

In1925,aNationalCouncilfortheAbolitionofDeathPenaltywasfounded,withRoy

Clavery,asitsfirstsecretary.Thesubscribersofthisnew bodyweredrawnfrom the

entirenationandwereofvariedpolitical,social,economicandreligiousbackgrounds.

ThisCouncilpublishednewspaperaccounts,magazinearticles,radiobroadcasts,books

packedwithstatistics,novels,plays,pamphletsandleafletsadvocatingabolitionof

deathpenalty.

InOctober1929,thefirstfull-scaledebateinthetwentiethcenturyontheabolitionof

thedeathpenaltyculminatedintheappointmentofanowfamousSelectCommitteeon

CapitalPunishment.ThisSelectCommittee,(1930)metthirtyonetimesinalland

interviewedagreatmanywitnessesfrom Britain,EuropeandeventheUnitedStates.

SpecialemphasiswasplacedoncountrieswhichhaddispensedwiththeuseofCapital

Punishment. In those cases where appearances before the Committee were

impracticable,witnessessentmemorandawhichtheCommitteeeitherincorporatedin

theevidenceorplacedintheappendices.WiththehearingofthelastwitnessonJuly30,

1939 theinquirywascompleted,and thereportconsisted of550 pageswith an

additional100pagesinappendices.Ultimately,itrecommendedthatinthethensession

ofParliament,aBillabolishingCapitalPunishmentforanexperimentalperiodoffive
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yearsshouldbepassed.

Although,theGovernmentdidnotallow adebateontheReport,theworkofthe

Committeewasnotentirelylost.Afteracarefulinvestigation,theCommitteehad

condemneddeathpenaltyasunnecessarytothesafetyofthenation.Thereportnow

stoodasabasictenetinthecrusadeagainstCapitalPunishment,andabolitionists

turned their attention towards propaganda,which,they hoped would compel

parliamentaryactiononthedeathpenalty.But,unfortunatelyin1931thedownfallofthe

governmenttookplaceandthechancesforactionontheSelectCommitteeReport

becameslim indeed.

Afterthewarendedin1945,TheNationalCouncilfor-AbolitionoftheDeathPenalty

andtheHowardLeagueforPenalReformsrenderedtheirpropagandistseffortsforthe

abolitionofCapitalPunishment.IntheParliamentin1947,SydneySilvermancriticised

theGovernmentfornotincludingtheabolitionofCapitalPunishmentintheCriminal

JusticeBillwhichwasintroducedinOctober,1947.

Thenew clauseinsertedbytheHouseofCommonsprovidingforthesuspensionof

CapitalPunishmentforanexperimentalperiodoffiveyearswasnotconsidered.The

Governmentproposedtomaintainthedeathpenaltyformurderscommittedduring:

robbery,burglary,orhouse-breaking,woundingorinflictinggrievousbodilyharm by

threeormorepersonsactinginconcert,crimescommittedbymeansofexplosivesor

otherdestructivesubstances,rapeandindecentassaultsonfemalesandsodomyand

indecentassaultsonmales.

Murderscommittedinthecourseofresistingorpreventingarrest,orescapingfrom

custody,orobstructingapolicemanoranypersonassistinghim werecapitalunderthe

Governmentproposal.Murderofaprisonofficerbyaprisonerwaspunishablebydeath,

aswas murdercommitted bythe systematicadministration ofpoison.A person

‘convictedofpreviousmurder’wasalsotobesubjectedtothedeathpenalty.Inaddition

amurdermusthavebeencommittedwith“expressmalice”,whichwasdefinedasthe
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“intenttokillormaim”ifCapitalPunishment”istobeawarded.

AlbeittheHomeSecretarypromisedtoconsiderpracticalmeansoflimitingthescope

ofdeathpenalty,theCriminalJusiceActdidnotprovidefortheabolitionofCapital

Punishment.

3.5THEROYALCOMMISSION,1949:

In 1949 anotherRoyalCommission was appointed to studythe issue ofCapital

Punishment.In 1953 theCommission submitted itsreport.Thefollowing arethe

suggestionsmadebytheRoyalCommission:

1.Raisingtheagelimitforimposingthedeathsentencefrom eighteentotwenty

one.

2.Mercykillingsarenottoberemovedfrom thecategoryofmurder.

3.Deathpenaltycouldnotrationallybeabolishedforwomanandretainedformen.

4.M’cNaughtenRulesdatingfrom 1843,shouldbeabrogatedandthatthejury

shouldbeleftfree“todeterminewhetheratthetimeoftheact,theaccusedwas

sufferingfrom diseaseofthemindormentaldeficiencytosuchadegreethathe

oughtnottobeheldresponsible.

TheCommissionrefusedtorecommendthatthejudgebeempoweredtopronouncea

lessersentenceuponaconvictionofmurder,butdidnotsuggestthatitmightbe

possibleforthejurytodecideineachcaseiftherewereextenuatingcircumstancesthat

wouldjustifythesubstitutionoflifeimprisonment.

TheCommitteeconcluded,”theconclusionwouldseem tobeinescapablethatinthis

countryastagehasbeenreachedwherelittlemorecanbedoneeffectivelytolimitthe
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liabilitytosufferthedeathpenalty,andthattheissueisnowwhetherCapialPunsihment

should be retained orabolished.”Bythistime there was some new propaganda

publishedfavouringabolition,butthreemurdercasesprobablydidmorethananything

elsetocalltheattentionofthepublictotheproblem ofCapitalPunishment.27

InspiteofpublicopinionandeffortsoftheabolitioniststheGovernmentrefusedeither

toabolishortosuspendtheCapitalPunishmentonthegroundofthreereasons:

1.Inthecaseofpotentialoffenders,theCapitalPunishmentwasauniquedeterrent.

2.Serious difficulties mightarise in view ofthe extraordinarylong terms of

detentionthatwouldberequiredintheabsenceofCapitalPunishment.

3.Publicopinionopposedabolitionanditwouldbewrongtoundertakeitwithout

publicsupport.

ConsequentlySydneySilverman,whohademergedastheleaderoftheabolitionists

intheHouseofCommonsdecidedtointroduceaBillfortheabolitionofdeath

penaltyin1955.ItwassupportedintheHouseofCommons.Thevotefavouringthe

abolitionwasnotvictorysolelyfortheLabourParty,asfortyeightGovernment

supportershadvotedforendingtheuseofdeathpenaltyinGreatBritain.But,inthe

HouseofLordsitwasopposed.Thecommentaryof“TheNew Statesman”and

“Nation”inthisregardwasnoteworthy:‘TheHouseofLordsmayhavedelayedthe

abolitionofhanging:butithashasteneditsownabolition.From thehillsandforests

ofdarkestBritaintheycame:thehalt,thelame,thedeaf,theobscure,thesenileand

theforgotten-thehereditypeersofEnglandunitedintheirdeterminationtousetheir

medievalpowerstoretainamedievalinstitution.”28
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3.6THEHOMICIDEACT,1957:

TheHomicideBillwasacompromisingmeasure,itwashopedtodraw supportfrom

both moderateabolitionists and moderate retentionists.This Billwas designed to

resolvetheproblem inamanneracceptabletothemajorityofpeopleinthecountryand

inparliamentitselfandtomaintainlawandorderbyprovidingCapitalPunishmentfor

severalcategoriesofmurder.

OnMarch21,1957theBillbecamelaw.ThusCapitalPunishmentwasretainedfor

certaintypesofmurderwithinGreatBritain.Althoughitwouldeliminatethree-fourths

ofthoseformerlysubjecttoexecutionstillthedeathpenallyexistsinthestatutesof

GreatBritain.UnderthenewLaw,by1960seventeenpersonswereexecuted.Therate

ofexecutionisthereforeroughlyfourperannum,comparedwithanannualaverageof

thirteenbeforetheAct.Whetheritisworthwhilecontinuingthelaw aboutCapital

murderinordertohanganaveragefourpersonseachyearoutofanaveragetotalofa

hundredormoremurderersisdebatable.

3.7THEMURDER(ABOLITIONOFDEATHPENALTY)ACT,1965:

Ultimately,theMurder(AbolitionofDeathPenalty)Act,1965 abolished thedeath

penaltyformurderforafiveyearexperimentalperiod.Ahundredyearsofrelentless

crusadeagainstCapitalPunishmenthasbeencompleted.Abolitionofdeathpenaltyfor

murderin GreatBritain was made permanantbyresolutions ofboth Houses of

Parliamenton18December1969.Thedeathpenaltyisretainednow onlyforhigh

treasonandforpiracywithviolence.29

Sincethedeathpenaltywasabolishedformurder,motionstoreintroduceithavebeen

defeatedintheHouseofCommonsonanumberofoccasions.Inthelastdecade,a

voteonanamendmenttotheCriminalJusticeBilltoreintroducethedeathpenatlyfor

murderwasheldonJune1988anditwasdefeatedby341to218.
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Anardentabolitionistcommentingontheabolitionofdeathpenaltyobserved,“What

next?Well,itwillstillbenecessarytoexpungethedeathpenaltycompletelyfrom our

laws,andthatoughtsurelytobedonewithoutarguments,orfears,thattreasonand

piracywillbecomerife,orthatarsenalsanddockyardswillbeburntdown.

ItissubmittedthatinGreatBritainpublicopinionverymuchinfluencedtheLegislature

and the resultis abolition ofCapitalPunishment.Bentham’s assertions thatthe

Legislatureshouldexerciseitspowerinconsonancewiththepublicopinionhadits

swayinEngland.TheLegislatureshouldassessorgaugepublicopiniononmattersof

greatpublic importance and itshould accrodinglyact.Public opinion should be

respectedandbegiveneffect.

3.8CAPITALPUNISHMENTINAMERICA:

TheAmericancolonieshadnouniform criminallaw.Therangeofvariationduringthe

seventeenthandeighteenthcenturies,sofarasCapitalPunishmentisconcerned,was

considerable.lt may be gauged from the differences in the PenalCodes of

Masachusettes,PennsylvaniaandNorthCarolina.Theearliestrecordedsetofcapital

statutesontheseshoresarethoseoftheMasachusettesBaycolony,datingfrom 1636.

Theearlycodification,titled“TheCapitalLawesofNew England”,listsinorderthe

following crimes:idolatry,witchcraft,blasphemy,murder,assaultin sudden anger,

sodomy,buggery,adultery,rape,man-stealing,perjuryinacapitaltrial,andrebellion

(includingattemptsandconspiracies).Eachofthesecrimeswasaccompaniedinthe

statutewithanOldTestmenttextasitsauthority.30Duringonetwelve-monthperiod,

thereisarecordthatcolonialMasachuesettesputtodeathtwentywitches.

Inlaterdecades,thistheocraticcriminalcodegavewayinallbutafew respectsto

purelysecularneeds.Before1700,arsonandtreasonaswellasthethirdoffenceof

theftofgoodsvaluedatoverfortyshillings,weremadecapital,despitetheabsenceof

anyBiblicaljustification.SeveralNegroslaveswereburntatthestakeinNewJerseyas
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lateasin1785.TheCommonWealthofMasachusettesrecognizedninecapitalcrimes

andtheyboreonlyslightresemblancetothethirteen“CapitalLawes”oftheBayColony

viz.,treason,piracy,murder,sodomy,buggery,rape,robbery,arsonandburglary.30

FarmilderthantheMasachusetteslawswerethoseadoptedinSouthJerseyand

PennsylavaniabytheoriginalQuakercolonists.TheRoyalcharterforSouthJerseyin

1646didnotprescribethedeathpenaltyforanycrime,andtherewasnoexecutionin

thecolonyuntil1691.InPennsylvania,William Penn’sGreatActof1682specifically

confinedthedeathpenaltytothecrimesoftreasonandmurder

.

Theseambitiouseffortstoreducethenumberofcapitalcrimesweredefeatedearlyin

theeighteenthcentuiywhenthecolonieswererequiredtoadopt,atthedirectionofthe

Crown,afarharsherpenalcode.BythetimeofthewarofIndependence,manyofthe

colonieshadroughlycomparablecapitalstatutes.Murder,treason,piracy,arson,rape,

robbery,burglary,sodomy,and,from timetotime,counterfeiting,horse-theft,andslave

rebellion-allwereusuallypunishablebydeath.Benefitofclergywasneverwidely

permitted,andhangingwastheusualmethodofinflictingthedeathpenalty.

Somestates,however,preserved aseverecode.Aslateas1837,North Carolina

requireddeathforallthefollowingcrimes:murder,rape,arson,castration,burglary,

highwayrobbery,stealingbanknotes,slave-stealing,thecrimeagainstnature(buggery,

sodomyandbeastiality),duellingifdeathensues,burningapublicbuilding,assaultwith

intenttokill,breakingoutofjailifunderacapitalindictment,concealingaslavewith

intenttofreehim,takingafreeNegrooutofthestatewithintenttosellhim intoslavery,

thesecondoffenceofforgery,mayhem,incitingslavestoinsurrection,orofcirculating

seditiousliteratureamongslaves:beingaccessorytomurder,robbery,burglary,arson,

ormayhem.Highway robbery and bigamy,both capitally punishable,were also

clergyable.ThisharshcodepersistedsolonginNorthCarolinapartlybecausethestate

hadnopenitentiaryandthushadnosuitablealternativetothedeathpenalty.
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3.9THEABOLITIONMOVEMENT:

Thelastpartoftheeighteenthandearlynineteenthcenturies,however,saw asteady

movementofthoughtandfeelingtowardshumanitarianism overtheWesternworld,of

whichAmericawasnaturallyapart:butmenlikeWilliam Pennwereembodimentsofa

socialconscience,centuriesaheadofitstime.

Penn’sfamouscodeadoptedin1682,retainedCapitalPunishmentonlyforwhatis

nowadaystermed“firstdegreemurder”.Hiscriminalreform “Bill”wasundoubtedlythe

mostimportantsingle innovation in centuries forameliorating the treatmentof

convictedcriminals.But.afterhisdeathin1718,theEnglishPenalCodewasreinstated

inPennsylvania.Thisnotonlyrestoredreligiousoffences,whichPenn’sCodedidnot

recognise,butimposed thedeath penlaltyforfourteen separateoffences.Before

Independence,infact,theEnglishcoloniesrecognisedanythingfrom tentoeighteen

capitaloffences:butafterIndependence,Pennsylvaniaagaintooktheleadinreducing

thenumberofcapitalcrimes.TheEnglishPenalCodewasoverhauledandthedeath

penlaltyforwitchcraftwasabolishedin1791:and,oncemore,CapitalPunishmentwas

abolishedforalloffencesexceptthefirstdegreemurderin1794.

AfterPenn,thenoteworthynameinthecriminalreformswasthatofDr.BenjaminRush

(1745-1813).In May 1787,he gave a lecture in Benjamin Franklin’s house in

Philadelphiatoagroupoffriends,recommendingtheconstructionofaHouseof

Reform.Afterayear,hewroteanessayentitled“InquiryintotheJusticeandPolicyof

PunishingMurderbyDeath.”Heargueditsimpolicyandinjustice.Thisessay,published

afew yearslater,becamethefirstofseveralmemorablepamphletsoriginatinginthe

countrytourgethecauseofabolition,andDr.Rushisnaturallycreditedwithbeingthe

fatherofthemovementtoabolishCapitalPunishmentintheUnitedStates.

LikeRomilyofEngland,RushalsodependeduponCesareBeccaria’s“OnCrimesand

Punishment”forhisargumentsinfavouroftheabolitionofCapitalPunishment.The

mainpointsofRush’sargumentweresimpleenough:scripturalsupportforthedeath
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penaltywasspurious:thethreatofhangingdoesnotdeterbutcreatescrime:whena

governmentputsoneofitscitizenstodeath,itexceedsthepowersentrustedtoit.In

the years immediately following the publication ofRush’s essay,severalother

prominentcitizensinPhiladelphia,notablyFranklinandtheAttorneyGeneral,William

Brandford,gavetheirsupporttoreform ofthecapitallaws.In1794,theyachievedthe

repealofthedeathpenaltyforthecrimeof“firstdegreemurder”.

ThesereformsinPennsylavaniahavenoimmediateinfluenceinotherStates...Inthe

UnitedStatesnomajorpublicfigureemergedasleadersinthismovementuntilseveral

decadeslater.During theearlydecadesofthenineteenthcentury,individualefforts

weretoadvancethecauseofabolitionofCapitalPunishment.EdwardLivingston(1764-

1886)whopreparedarevolutionarypenalcodeforLouisiana,insistedontotalabolition.

But,hedidnotlivelongenoughtolearnthatduringthenexthalfcentury,theleading

pieceofanti-CapitalPunishmentpropagandaintheUnitedStateswasathirtypage

excerptfrom hismodem LouisianaCode.Fewvoicesroseinsupportofhim.OneNew

YorkQuakerhitontheworldyideathatthebest“practicalcureformurderousimpulses”

would be to impose an “enormousduty”on allkindsofstrong liquor.A pacific

clergyman,JohnEdward,wroteatractentitled“SeriousThoughtontheSubjectsof

“TakingtheLivesofOurFellowCreatures”whichenjoyedwidecirculationinNewYork.

Notuntil1830didtheliteraryeffortsofRushandLivingstonbegantobearfruit.Bythat

time,theLegislatureinseveralStates(notablyMaine,Masachusettes,Ohio,NewJersey,

New YorkandPennsylvania)werebesiegedeachyearwithpetitionsonbehalfof

abolition from theirconstituents.SpecialLegislative Committees were formed to

receive these messages,hold hearings,and submitrecommendations.Anti-gallows

societiescameintobeingineveryStatealongtheeastern,seaboard.

Thehighwatermarkwasreachedin1840swhenHoraceGreenley,theEditorand

founderofthe

New YorkTribunebecameoneofthenation’sleadingcriticsofthedeathpenalty.

AnothernotablefigureintheareaofabolitionofCapitalPunishmentwasCharlesSpear,
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whowastheauthorofEssays“OnthePunishmentofDeath”in1844.In1845,hehad

foundedajournalentitled“TheHangman”whichafterwardsbecamethe“Prisoners’

Friend”andcontinuedpublicationuntil1859.AboutthesameperiodtheNew York

SocietyfortheAbolitionofCapitalPunishmentwassponsoredbysuchprominent

citizensastheReverendWilliam S.Baclch,JohnQuineyAdams,WilliamsH.Steward

andformerUnitedStatesVice-PresidentRichardM.JohnsonofKentuckyandGeorgeM.

DallasofPennsylvania.

InMay1845,aNationalSocietywasformedinPhiladelphia,theheadquartersofthe

Pennsylvania,forpromotingtheAbolitionofDeathPenaltyandwithinafewyearsState

societies existed in Tennessee,Ohio,Alabama,Louisiana,Indiana and Iowa.The

conscienceofmankindwassorevoltedbyCapitalPunishmentthatthedeathpenalty

couldnotbeenforcedinpractice.Oneauthorityestimatedthatintheyearof1894,there

were9,800knownmurders,butonly132legalexecutions,plus190illegalones.Thus,

twentynineoutofthirtymurderersgotoffwithoutbeingpunished.

In1846,theTerritoryofMichiganvotedtoabolishhangingandtoreplaceitwithlife

imprisonmentforallcrimessavetreason.Thislaw tookeffectonMarch1,1847and

MichiganbecamethefirstEnglishspeakingjurisdiction,intheworldtoabolishdeath

penaltyforallpracticalpurposes.In1852,RhodeIslandabolishedthegallowsfor

crimes,includingtreason.ThenextyearWisconsindidlikewise.Maineabolisheditin

1876,butreintroduceditin1833andabolisheditagainin1887.Fourotherstates

prohibiteditfrom 1907to1911,andsevenmorebetween1913and1918,fiveofthese

restoreditafteranaverageperiodofaboutthreeyears.SouthDacotarestoreditin

1939.But,onlyonemanwasexecutedsincethen.

BetweenthepeakoftheProgressiveEranolessthaneightstates-Kansas,Minnesota,

Washington,Oregaon,NorthandSouthDakota,TennesseeandArizonaabolishedthe

deathpenaltyformurderandformostothercrimes.However,by1921,Tennessee,

Arizona,Washington,OregaonandMissourihadreinstatedit.Haditnotbeenfor

persuasivevoicesofClarenceDarrow,thegreat“Attorneyforthedamned”,andfor
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LewisE.Dawes,therenownedwardenofSingSingPrison,andorganisationin1927of

theAmericanLeaguetoabolishCapitalPunishment,thelawlesseraofthetwenties

mighthaveseenthedeathpenaltyreintroducedineveryStateintheUnion.By1918the

deathpenaltywasmandatoryforcapitalcrimeinfew states.By1930thereremained

onlyfivestateswithamandatorydeathlaw,andin1951,VermontandNewYorkwere

theonlyStatesleftwithsuchalaw.Thispracticehasledtotheenhancingthepowerof

thejuryorthecourt,orboth,indecidingwhethertheconvictedpersonshouldbe

executedorbegivenalessersentencethandeath.Thisisdonepartlybyestablishinga

differentdegreesofhomicide-adivisionunkonwntoEnglandtill1957–andpartly

makingthedeathsentencepermissiveinsteadofmandatory.

3.10THEPRESENTSITUATIONINAMERICA:

Thedeathpenaltyiscompletelyabolishedinnineofthestatesandalifesentenceis

giveninstead.Intwentyotherstates,thepenaltyisrarelyused.Tosum upthisrecordin

chronologicalorder,CapitalPunishementhassofarbeenabolishedinMichigan(1847),

RhodeIsland(1852),Wisconsin(1853),Maine(1887),Minnesota(1911),NorthDakota

(1915),AlaskaandHawai(1957)andDelware(1958)thoughRhodeIslandandNorth

Dakota are notperfectexamples,as theyprovide the death penaltyformurder

committedinprison,byalifer.IntheStateofWashington,thejurymaydecidebetween

deathorlifesentenceandthejurymayrecommendalternativepunishment.Adeath

sentencemaysimilarlybecommutedtolifeimprisonmentinvimallyallStates,andin

some(suchasIdaho,Illinois,Louisiana,NewYork,OklahomaandTexas)atleastitcan

bedirectlycommutedtolessthanlifesentence.

AlburtCamus,theNobelPrizewinnercommentingonafilm “Iwanttolive”which

surrounds the whole practice ofpassionless deliberate killing as a punishment,

performedinthenameofStatesaid:“Hereistherealityofourtimes,andwehaveno

righttobeignorantofit.Thedaywillcomewhensuchdocumentswillseem tousto

refertoprehistorictimesandweshallconsiderthem asunbelievablethatinearly

centurieswitcheswereburntorthieveshadtheirrighthandscutoff.Suchaperiodof
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truecivilizationisstillinthefuture,inAmericaandinFrance.

Toconclude,“thehistoryofCapitalPunishmentinAmericahaspassedthroughperiods

ofunarticulatedacceptanceintheearlycenturiestoanearlytotalrepudiationinthe

FurmancasetoalimitedacceptancewhichisevidencedbythepostFurmandecision.

3.11ORIGINOFCAPITALPUNISHMENTININDIA:

CapitalPunishmenthasbeenprevalentinIndiafrom timesimmemorial.Itisasoldas

theHindu Society.Therewerereferencesaboutthedeath penaltyin ourancient

scripturesandlawbooks.Kanepointsout“Itwillbeseenfrom theearlysutraslikethat

ofGautamaandfrom ManusmritithattheancientcriminallawinIndiawasverysevere

anddrastic.Butfrom thetimesofYajnavalkya,NaradaandBrihaspatitherigourof

punishmentwaslessenedandsoftened.31

Thefundamentalbasisof‘Dandaniti’wasdeterrence.Theconceptofreformationwas

notknowntothesmritiwriters.OnemoresalientfeatureofancientHindulawwasthat

thepunishmentdependeduponthecasteoftheoffenderaswellasthevictim.There

waslittleuniformitybetweenthevariousscripturesandsastras.Thelaw depended

uponthenatureandwhim oftheKing,ifnotintheory,atleastinpractice.Nevertheless,

murderwasconsideredtobetheworstofallcrimesandhencethepunishmentwas

alsosevere.

Variousformsofpunishmentweremainlytracedfrom theRigVedaandAtharvVeda.

ThereisamentioninbothRigVedaandAthrvaVedaaboutthedeathpenaltyby

hanging,byshooting,bythunderbolt,byelectrocution,orbycombinationofanyofthe

threepunishmentsoutoftheabove.

Theinflictionofpenalties,includingthepenaltyofdeath,isaprocessoperatingagainst

certainclassesingeneral:andevenifasingleindividualissubjectedtoanypenalty,
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including the penaltyofdeath,itis because ofthatindividualbelonging to the

enumeratedclassofthesocialdegenerates.Thehundredandfourthhymnofthe

seventhpartoftheRigVedaandfourthhymnofEighthpartofAtharvaVedahavebeen

addressedincommonto thedeitiesIndraandSoma.Inflictionofpunishmenton

culpritsappearstobethecommonjurisdictionofthesetwodeities.Thehymnsreflect

theinstrumentalityofIndraininflictingpenaltiesinconsultationwithSoma,making

therebytheinflictionofpunishmentasamatterofcommondeliberationofthedeities

IndraandSoma,asifthetwoarerespectivelytheexecutiveandthejudicialorgans,

actinginunison,inthecosmicgovernment.

TilltheendoftheEpicperiodkillingwasjustifiedeitherinwarorcombat.Theeighteen

prominentepics,the puranas,are impregnated with the classicaltheme ofthe

incarcerationofgodheadonthemissionofkillingnon-Aryansovereigns.Allthisdepicts

thecultofkillingasaculturalcrusade.32

Killingofademonorevilspiritwassupposedtobeaveryreligiousactperformedwitha

view topropotiatingthedeitiesforsafeguardingthewelfareofthegroup.Withthat

objectinview,suchpunishmentswereusuallycarriedoutinthepublicgatherings,since

theyhadareligiousoutlook.SuchamodeofCapitalPunishmentseemedtohavebeen

invogue.

Theadministrationofcriminaljusticeasanintegralpartofthesovereignfunctionofthe

Statedidnotseem tohaveemergedinIndiatillthesmritiperiod.Thecreditgoesfirstto

smritis,mainlyManuandsecondlytotheArthaSastraofKautilya,whohaveeliminated

theinfluxofmetaphysicalsubtletiesintotheinnateconditionsofthesociety'governed

bypositivelawadministeredbytheRoyalCourts.Theadministrationofcriminaljustice

inaccordancewiththetenetsofpositivelawdeducedfrom theprincipleslaiddownin

thesmritis,veryoftenalloyedwithRoyaledictsorordinances,emergedinthesmriti

periodandcontinuedtilltheMughalregimeinIndiauntilitwasreplacedbycodified

penallawintheBritishregime.
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TheManuSmritihasrecongnisedajuristicdistinctionbetweenthesentenceofdeath

‘dejure’and‘defacto’.ItisstatedthatadeathsentencepassedonaBrahminculpritis

nottobeexecuted‘defacto’,butonly‘dejure’bythetonsureofhishead.Thetonsureto

suchaBrahminwasasgoodashisdeathThedeathsentenceofaBrahminculpritmay

beexecuted‘dejure’byhisexilealso.

ThelatersmritiwritersalsoconcurredwiththeopinionofManu.Kautilya’sArthaSastra,

Gautama’sDharmaSutrasandYajnavalkya’ssmritiprescribethatasageneralrule'a

Brahminoffenderwasnottobesentencedtodeathorcorporalpunishmentforany

offencedeservingadeathsentence,butinsuchcasesotherpunishmentsshouldbe

substituted.

KautilyawhoexemptedaBrahminfrom deathsentence,asageneralruleprescribed

certainextraordinarycircumstanceswheredeathpenaltycanbegiventoaBrahminalso.

ABrahminwhoaimsatthekingdom orwhoforcesentranceintotheking’sharem or

whoinstigatesalienenemiesortribesagainstthekingorwhoinstigagesdisaffectionor

rebellioninfortsorinthecountryorinthearmyshouldbesentenced to death.

KatyayanawasagainstexemptingBrahminsfrom deathpenaltyandstatedthatevena

Brahmindeservedtobekilledifhebeguiltyofcausingabortion,orifhebeathiefof

goldorifhekillsaBrahminwomanwithasharpweaponorifhekillsachastewoman.

DeathPenaltyonculpritsbelongingtoaclassotherthanthatoftheBrahminshastobe

executed‘defacto’withoutanyexceptions.

ManuSmritinotonlyprescribedvariedtypesofpunishmentsdependinguponthecast

andsocialstatusoftheoffenderandvictim,butalsoprescribedvariousmodesof

carrying outthe execution depending upon the offence committed.The thiefof

unclaimedpropertyisliabletobecrushedtodeathbyanelephant.Thepunishmentfor

institutionofamaliciousproceedingmayrangefrom fine,corporalpainanddeath,

commensuratewiththechargelevelledagainsttheaccused.Asudrabringingfalse

accusationoftheftagainstaBrahminisliabletobeawardeddeathpenalty.
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Thepunishmentonathiefofgold,silverorothermetaloftheweightofahundred

gramsorvaluableapparelofanothermightrangefrom corporalpain,amputation,or

deathinaccordancewiththegravityoftheoffenceandwithdueregardtotimeand

placeofoffenceandtheclassofoffencetowhichtheownerofsuchpropertywould

belongto.Apersonofnoblebirth,convictedoftheftofgemsorpreciousstones,orof

kidnappingawoman,isliabletopenaltyofdeath.Aculpritguiltyofarson,ofpoisoning,

ofcausinghurtonanunarmedvictim,orrobbery,andofstealingcropsorwomen,even

ifhebeapreceptor,anoldmanorchild,isliabletobekilledinstantly.Anadultress

proudofmoneyorbeauty,bringingindignitytoherhusbandbylyingwithherparamour

isliabletobebittentodeathbydogsinapublicplaceandtheparamouristobeburnt

todeathbybeingplacedonared-hotironcot.

3.12OFFENCESAGAINSTSTATE:

AfterManu,thetotalscenariowaschanged.OffencesagainstGod,moralityandupper

classpeopletookabackseat,andoffencesagainsttheStatewereconsideredtobethe

gravest.Kautilya’sArthaSastrareflectsthischangeofattitude,whichisstillprevalent

andembeddedinallthepenallawsoftheworldtilldate.

KautilyaconsideredoffencesagainsttheStateasgravest,andprescribeddeathpenalty

forsuchoffencesevenontheleastpretext.Therearefourbroadclassesofoffences,

traceableinArthaSastraaswouldentaildeathpenalty,namely,(a)spyingagainstthe

State,(b)misappropriationfrom theStateexchequerorfrom personalpropertyofthe

king,orfrom theresourcesoftheState,(c)conspiracybyofficersoftheState,including

ministers,and(d)otherheinousoffencescommittedbycitizens.Deathpenaltyfor

offencesagainstsecurityofStatewereawarded,notstrictlyasamarkofjusticebut

ratherasameasureofpolicyorexpediencywherenochancescouldbetaken.Aliberal

viewinthesematterscouldgeopardisethesecurityoftheState.

Theoffenceofbreachofsecrecy,whichis,inotherwords,thesamethingasspying
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againsttheStateispunishablewithdeath.Theoffenceofembezzlementfrom theState

treasury,ifcommittedbythetreasurerentailsdeathpenalty.Theotheroffenceswhich

carrieddeathpenaltyaremisappropriationorconversionofthepersonalbelongingsof

thesovereignandinvolvementofofficersofStateintheoffenceofdisposingofany

jewelextractedfrom minesorsandalwoodforests.

Artha Sastra contained provisions fordeath penalty on officers ofState,when

suspectedtobeconspiratorsorotherwiseguiltyofbreachofloyaltytothesovereign.

Deathtosuchsuspectshadtobebroughtaboutonlybydiplomaticmanoeuvringand

ratherinaclandestineway.Italsoprescribeddeathpenaltyforclandestinedeaths,

whichresembleourmodem dayfakeencountersbypolice.

Thethugsandcheatsinplacesofpilgrimagewouldreapdeathpenaltyontheirfourth

offence.Personsguiltyofrape,abductionorofkeepingothersinwrongfulconfinement,

orthosewhocausegrievoushurttoothersbytheoffenceofdeprivationofmembersof

thebody,likenoseorearandthosewhokillthehorsesorelephantsofthekingorsteal

suchchattelsorchariotsorthosewhohavetrespassedonplacesofpublicresort,

would also meetdeath penalty.Causing the death ofa virgin below the age of

menstruationisoffenceentailingdeathpenalty.Lettingoutaprisonerfrom theprison

wouldentailpenalty,ofconfiscationofthepropertyanddeathalso.Assaultona

womanbyaprisonerandcohabitationcommittedbyasudramanwithaBrahminlady

alsocarriedthedeathpenalty.Deathcausedinascufflecalledfordeathpenaltywith

torture,butifdeathofthevictim didnottakeplaceimmediatelyandhediedwithin

sevendaysthenthepenaltywouldbedeathwithouttorture.

TheArthaSastraprescribeddeathpenaltyformurderevenifitoccuredinaquarrelor

duel.Hangingwasthepenaltyforspreadingfalserumours,house-breakingandstealing

theking’shorsesandelephants.ForoffencesagainsttheState,formurderingone’s

fatherandmotherorcommittingseriousarsonCapitalPunishmentwasgiveninvaried

forms,namelyroastingalive,drowning,tramplingbyelephants,devouringbydogs,

cuttingintopieces,impalementetc.,
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Forrape,threatto kill,abduction and wrongfulconfinement,death wasgiven by

crucifixion.The otheroffences which carried death penalty by crucifixion were

tresspassonplacesofpublicresort,causinggrievoushurt,stealingking’schattelsand

chariotsetc.,Forcommittingarsondeathpenaltywasexecutedbyburning.Theperson

guiltyofdamagingabridgeorobstructionofawatercoursewouldbedrowned.

Causingdeathbypoisonwasalsopunishedbydrowning.Womenwerenotexempted

from deathpenalty.But,ifawomanwasfoundtobepregnant,herexecutionwouldbe

postponed tillone month afterherdelivery.This provision was clearerthan the

provisionofCriminalProcedeureCode.Thewomanguiltyofkillingherhusband,orher

offsprings,orcommittingarson,orcausingthedeathofanypersonbypoisoningwould

becrushedtodeathbycows.

ItisnotablethattheArthaSastraisnotapenalcodeandnaturallylacksacoherent

schematizationofoffencesandtheirpenaltiesofdeathmentionedthereinarenottobe

takenasexhaustivebutonlyillustrative.Theyaremeanttosetguidelinesforthe

sovereignhavingmostofthethingstobedeterminedbydiscretionofthesovereign:

andthepenaltyofdeathattachedtosomanyoffencesdonotatallseem tobe

imperative.

InBuddhiststextsalsoreferencestodeathpenatlywerefound.Evenacompassionate

kinglikeEmperorAshokapostulateddeathpenaltyforanumberofheinouscrimes,

thoughGeneralAmnestyexisted.IduBatuta,inhiswritingspaintedthepictureofIndia,

asitwasinthe14thcentury,pointedoutthatCapitalPunishmentwasinvogueforthe

offencesofmoralturpitude.EvenmembersoftheRoyalfamilyweredealtwithlike

ordinarymen.

3.13THEMUSLIM PERIOD:

Muslim periodmarksthebeginningofanewerainthelegalhistoryofIndia.Thesocial

system ofMuslimswasbasedontheirreligion,Islam,whichmaybedescribedasa
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reformistversionofseventhcenturyArabianpractice.MuslimsafterconqueringIndia

imposedtheircriminallawonHindus,whom theyconquered.Consequenly,beforethe

adventoftheBritish,theMohammedanCriminalLawwasprevailinginIndia.

3.14THEORIGINANDNATUREOFMOHAMMEDANCRIMINALLAW:

TheprimarybasisofMohammedancriminallawwasbelievedtobeofdivineorigin.But,

thelawsofQuranwerefoundinadequatetoadministerjustice.WhenQuranwasfound

inadequate,sotofulfilthewantoflargeandcivilisedcommunitytherewasintroduced

the“Sunna”orrulesofconductdeducedfrom theoralprecepts,actionsanddecisions

oftheProphet.Theseauthentictraditionsweretakentobetheseondauthorityof

Mohammedanlawandwereregardedasconclusiveincaseswhichwerenotexpressly

providedbytheQuran.Thethirdsourceoflegalauthorityreceivedbythe“Sunnies”was

theconcurrenceofthecompanionsofMuhammedandfailingthistheytooktheaidof

analogyasthefourthsource.“Analogy”isavastscatteredmassofmaterialcodified

afterthedeathoftheProphet,accordingtotheideasandopinionsoffourgreatMuslim

Jurists.

ThetraditionalMuslim CriminalLaw broadlyclassifiedcrimesunderthreeheads:(i)

CrimesagainstGod,(ii)Crimesagainstsovereignand (iii)Crimesagainstprivate

individuals.Thefirstcategoryincludessuchcrimesasapostacy,drinkingintoxicating

liquors,adulteryetc.,Thesecondcategoryconsistsofcrimessuchastheft,highway

robberyandrobberywithmurderandthelike.Thethirdcategoryincludessuchoffences

asmurder,maimingetc.,i.e.,offencesagainsthumanbody.Accordingly,theMuslim

CriminalLawarrangedpunishmentsforvariousoffencesintofourcategories.,namely

Qisaretaliation,Diyaorbloodmoney,HaddorfixedpenaltiesandTazirordiscretionary

punishments.

Beforeproceedingintothedetails,itwouldbeconvenienttohaveaclearideaaboutthe

conceptionandclassificationofHomicideunderMuslim Law.HomicideunderMuslim

Lawwasclassifiedunderthefollowingheads:
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1)HomicideinprosecutionofwaragainsthostileMuslimsfortheadvancementof

Islam.2)HomicideinsupportofMussalmancommunity3)Homicideofanapostate

Muslim 4)HomicideofaninsurgentagainsttherightfulImam 5)Homicideofaperson

whoresiststheestablishedgovernmentopenly6)Homicideofacondemnedcriminal

and7)Homicideofamurdererbyapersonwhowaslegallyentitledtoretaliateare

lawfulandjustifiable.

Leaving these instances,the Muhammedan CriminalLaw recognised the general

legalityofputtinganotherpersontodeath,ifnecessary,forthepreventionofevil,and

safetyofthecommunity.CapitalPunishmentcould beimposed on personswho

violentlydisturb the public peace,highway robberers,persons committing arson,

personswho commitextortionsunderthepretextofcollectingpublictaxes,false

informersandgenerallyonallhabitualill-doerswhomadepracticeofcommitting

offencesinjurisoustosociety.But,thisinflictionofdeathuponacriminalbyaprivate

individualwasonlyjustifiedifthecriminalwasintheactofcommittingthecrime:after

thecompletionoftheoffence,onlyacompetentofficialwasauthorisedto'punishthe

offender.

BesidesthesetherewerefivekindsofhomicidesunderMohammedanLaw.

1.Qatl-i-Amd:Itliterallymeanswilfulhomicideandimpliesintentiontokillfollowedbya

voluntaryact.ItentitlestheaggrievedpersontodemandQisa.Therightofretaliation

beingconsideredasaprivateright,thepossessorsoftherightwereatlibertytoremit

theirclaim,andforgivetheoffender:ortocompound,withtheconsentofthemurderer

forcompensation.

2.DiyaorBlood-money:Diyameantbloodmoney.IncasesofhomicideQisacouldbe

exchangedformoney.Themurdererpaidsomemoneytothelegalheirofthevictim,so

thattheavengerwouldnotretaliate.So,practically,thepunishmentofDiyawasa

corollarytothepunishmentofQisa.Theblood-moneywasfixedbylaw,formanitwas
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3333-5-4Dinarsandforcausingthedeathofawomanitwashalftheamount.Curiously,

therewasnodifferencebetweenthecompensationforthedeathofaMuslim andanon

-Muslim.

3.Hadd:InthecaseofHadd,thelaw prescribedandfixedthepenaltiesforcertain

offences.Inotherwordsitmeantboundaryorfixedlimitofpunishmentwithreference

totherightofGodortoPublicJustice.InsuchoffencestheJudgewasnotfreetouse

eitherQisaorDiyaorhisdiscretionbuthewasrequiredtopassasentenceaccordingto

theprovisionsoflaw.

4.Tazir:Tazirmeansdiscretionarypunishment.Offencesforwhichnopunishmentwas

prescribedwerelefttothediscretionoftheJudgestogiveanysortofpunishmentfrom

imprisonmentandbanishmenttopublicexposure.Thecircumstancesofeachcase

determinedtheTazir.Inthesecasesthekinghadtherightcalled“RightofSiyasat”to

punishtheguiltyintheinterestofpublicjustice.

Akbar’sideasofjusticemaybegatheredfrom hisinstructionstotheGovernorof

Gujaratthatheshouldnottakeawaylifetillafterthemostmaturedeliberations.Inhis

timesthedeathsentencewasawardedbutitwasnotaccompaniedwithmutilationor

othercrueltyexceptincasesofgravesedition.Thissentencewastobeconfirmedby

theEmperorTheexemplaryjusticebytheMughalEmperorJehangirinIndiawhoruled

from 1605to1627wasanillustrationofthelaw of“lifeforlife”asaninstitutional

punishmentinthe17thCentury.

TheEmperorappliedthisprincipleinhisowncase,byofferinghimselftobekilledinthe

handsofaladywhowasbereavedofherhusbandbyanarrowatthehandsofempress

NoorJahan.Thisincidentisquotedwithhistoricalveracity.

A codifiedsystem ofpenallaw neverappearedeveninMughalperiod:anddeath

penaltyforheinousoffencescontinuedtobepartofcriminaljustice,thoughhistory

from timesofManutotheMughalhasfailedtoprovideanyknowninstanceofregularly

stagedcriminaltrial.AurangazebthelastofthefivegreatMughalrulersisknownto
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haveexecuteddeathpenaltyonTejBahadurSingh,theninthpercepteroftheSikh

religion.TwoofhesonsoftenthpreceptoroftheSikhreligion,namelyGuruGobind

Singh,wereputtodeath,byplasteringthem insideawall,butallthethreeinstancesof

deathpenaltywerefoundedonreligiousandpoliticalmotivesandfailtoprovideany

cluetoanysettledsystem oflawandprocedureprovidingfortrialofoffencescallingfor

penaltyofdeath.Otherwise,underthedictatesofangerandpassionAurangazebnever

issuedordersofdeath.

3.15BRITISHPERIOD:

WarrenHastingsadoptedtheprincipleofnon-interferencewithMohammedanPenal

LawaslongasitwouldnotaffecttheauthorityoftheGovernmentandtheinterestsof

thesociety.Itsoonappearedhowever,thatsomeoftheprovisionsoftheMohammedan

PenalLaw wereofsuchanaturethattheEastIndiaCompanycouldnotallow their

continuanceongroundsofhumanityandjustice.

Mohammedan Criminal Law prescribed death penalty and also other cruel

punishments.”TheMohammedanCriminalLawwasopentoeverykindofobjection.It

was occasionally cruel.Itwas frequently technical,and itoften mitigated the

extravagantharshnessofitsprovisionsbyrulesofevidencewhichpracticallyexcluded

the possibility of carrying them into effect.” Nevertheless,in some respects,

undoubtedly,theMohammedanLaw wassuperiortotheEnglishCriminalLaw ofthat

periodwhichwasstillrudeandcrude,andfarfrom perfect.Englishlawwouldhanga

manforstealingtrivialthings,butinBengalathiefcouldneverbecapitallypunished.In

prescribingtheseverestpunishmentforcrimesagainstperson,itwasfarinadvanceof

theEnglishCriminalLaw oftheeighteenthcenturywhichpunishedoffencesagainst

propertywithmuchgreaterseverity.

ItisnoteworthytoobservethatHastingswhoboastedthatheintendedtopreservethe

nativelawandcommenteduponMohammedanPenalLawasbarbariousandinhuman

was the instrumentbehind the execution ofRaja Nand Kumar,who was falsely
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implicatedinabriberychargeforthesinofbringingcorruptionandbriberycharges

againsHastings.TheEnglishActofforgeryunderwhichNandKumarwasconvicted

hadneverbeenformallypromulgatedinCalcuttaandthepeoplecouldnotbeexpected

toknow anythingaboutit.TheHinduortheMuslilm law neverregardedforgeryasa

capitaloffence.TosentenceanIndiantodeathunderthesecircumstancesbyapplying

literallyanobscureEnglishlaw,wasnothingshortofmiscarriageofjustice.

However,itisCornwalliswhobroughtsubstantialchangesintheCriminalLaw by

makingthefollowingamendments:

(a)Intentionofhomicidewastobedeterminedfrom generalcircumstancesandproper

evidence,andnotfrom thenatureoftheinstrumentemployed.

(b)Thediscretionlefttothenextofthekinofamurderedpersontoremitthepenaltyof

deathonthemurdererwastakenaway,andthelaw wastotakeitscourseuponall

personsconvictedthereofwithoutanyreferencetothewilloftherelativesofthe

deceased.

The famous Cornwallis Code provided thatin cases of murderthe following

circumstanceswerenottobarthetrialorcondemnationoftheprisoner.

(i)refusaloftheheirtoprosecute,

(ii)non-appearanceoftheheirwithinareasonabletimeand

(iii)legalincompetency,e.g.,minorityoftheheirtoprosecute.

Inanyofthesecircumstances,thecasewastobeconductedandsentencewastobe

passedonthesuppositionthatthedeceasedhadnoheirorthattheheirhadbeen

presentatthetrialanddidprosecute.

In1797furtherchangeswerebroughtinthelaw ofhomicide.Thelaw officerswere

directedtogivetheir“fatwas”inallcasesofwilfulmurderontheassumptionthatQisa

wasclaimed,evenwhenitwasnot,andthesentencemightextenduptodeath.Inother
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kindsofhomicide,iftheMohammedanLawprescribedthepaymentofthefineofblood,

thejudgesweredirectedtocommutethepunishmenttoimprisonmentwhichcould

extendtolifeimprisonment.

In1799thepoliticalawarenessinIndianscausedthemakingofanotherRegulation

whichwasthefirstmeasureontheoffenceoftreasonandwhichpenalisedthisoffence.

InthesameyearjustifiablehomicidesunderMohammedanLawwerealsoregardedas

opposedtopublicjustice,andallsuchcasesweredeclaredliabletoCapitalPunishment.

Thecapitalsentencewasalsoprescribedincasesofhomicidewhichwerepreviously

exemptedfrom retaliationonsomeflimsyandsuperstitiousgroundsliketheprisoner

beingoneoftheancestorsoftheslain,orbeingthemasteroftheslaveifthedeceased

wasaslave,oronthepleathatthedeceaseddesiretobeputtodeath.

Thenextreform camein1802wheninfanticide-thepracticeofdestroyingchildrenby

throwingthem intowaterwhichwaspractisedpartlyfrom economicreasonsbutalso

from abeliefinitsefficacyasastimulanttothefertilityofthemother-andwhichwas

notsanctionedbytheHinduLaw,norcountenancedbythereligiousordersorby.the

peopleatlarge,norwasitatanytimeauthorisedbytheHinduorMohammedan

GovernmentsofIndia-wasdeclaredtobewilfulmurderandonconvictiontobeliable

tothepunishmentofdeath,andsamepunishmentwastobeinflictedonalltheabettors

andaccomplices,notwithstandinganycontraryfatwaofthelawofficers.

RegulationVIof1832markedtheendoftheMohammedanPenalLaw asageneral

system oflawapplicabletoallpersonsinthecountry,excepting“Britishsubjects”.The

periodofhorroroftheMutinyof1857,beingoverActXXVIof1858wasenactedwitha

viewtodiscouragingarecurrence.UnderthisAct,collectingmen,arms,ammunition,or

otherwise preparing to levywaragainstthe State orinstigating,oraiding in the

commissionofthatoffencewasmadelaibletothepunishmentofdeath,ortothe

punishmentoftransportationoflife,orofimprisonmentwithhardlabourforaterm not

exceedingfourteenyears.
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Ultimately,theIndianPenalCodewaspassedin1860.TheprovisionregardingCapital

Punishmentunderthiscodearediscussedseparately.

3.16.THEMOVETOABOLISHDEATHPENALTYININDIA:

AftertheIndianPenalCodecameintoforceattemptsweremadebothbeforeandafter

independenceforabolitionofdeathpenalty.In1931GayaPrasadSinghintroduceda

BillandamotionforitscirculationwasnegativedafterthereplybythethenPrime

MinisterSirJamesCrerar.

Themoverinsupportofhismotion,citedtheexamplesofothercountrieswhichhad

abolishedthedeathsentence,pointingoutthattheabrogationofdeathpenaltyhadnot

landed human society into chaos,and argued thatCapitalPunishmenthad a

demoralisingeffectonthehumanmind.Thedangersofconvictionofinnocentpersons

andmiserycausedtothewifeandchildrenofthecondemnedmartwerealsodealt

upon.

TheHomeMinister,however,inhisreplysupporteddeathpenaltyonthegroundthatin

manycountriesdeathsentencehadbeenrestoredafterabolition:Secondly,hepointed

outthatintheabolitioncountries,theenactmentsabolishingdeathsentenceswere

madeafteraverylongperiodofexperiment:Thirldy,hearguedthatinhisexperienceas

HomeMinisterandfrom thefamiliarityhehadgainedwithhomicidesthroughoutthe

lengthandbreadthofIndia,hecouldreciteto theHouse“Crimesofsodreadful

characterthatoneispresentedwiththeverypressingquestionwhetherincasesifthat

kindanypunishmentotherthnCapitalpunishmentcouldonanytheoryofcrimebe

regardedastheproperpunishment.”FourthlyhealsostatedthattheIndianlaw was

moreelasticthanEnglsihlaw,asitempoweredtheCourtstopassanalternative

sentence.Inthisconnection,hestated“itismyexperience,bothasanofficialinLocal

GovernmentandasanofficialandaMemberoftheGovernmentofIndia,thatdiscretion

isveryfrequently,andIthinkonthewhole,verywiselyandjudiciouslyexercised.”
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InIndependentIndiain1952SriA.KazmimovedaBilltoamendSection302ofIndian

PenalCodeinsuchawaytoabolishdeathpenalty.But,latertheBillwaswithdrawn

withoutmuch discussion.Subsequently,Bills and resolutions were introduced in

Parliamentin1956,in1958 andin1961forabolitionofdeathpenalty.Allthese

attemptsfailed,but,providedagroundfordiscussionoverdeathpenalty.SriRaghunath

Singh’sresolutionfortheabolitionofCapitalPunishmentwasdiscussedintheLok

Sabha,in1962andlateritwaswithdrawnafterdiscussion.However,adecisionwas

takentoreferthemattertotheLawCommission.TheGovernmentgaveanassurance

thatacopyofthediscussionthattookplaceintheHousewouldbeforwardedtothe

LawCommission,whichwasseizedofthequestionofexaminingtheCodeofCriminal

ProcedureandtheIndianPenalCode,withaview toconsideringastowhetherany

changesarenecessarytherein.

Thereafter,in1963,aquestion,wasputintheRajyaSabhaonthesubjectInthe

answerstothesupplementariesonthequestionGovernmentgaveanassurancethata

copyofthedebatesthathadtakenplaceintheRajyaSabhain1961ontheresolutionof

Smt.SavitriDeviNigam wouldbeforwardedtotheLawCommission.Governmentkept

itspromisebysendingcopiesofDebatesintheLokSabhaaswellasinRajyaSabhato

theLawCommission.AstotheresolutionofSriRaghunadhSingh,Dr.L.M.Singhvi,had

movedanamendmenttotheeffectthattheoriginalresolutionbesubstitutedbyone

thattheGovernmentshouldtakeimmediatestepstosetupacommissionconsistingof

eminentlawyers,judgesandMembersoftheHouseofParliamenttoconsiderthe

desirabilityofenactinglegislationfortheabolitionofCapitalPunishmentinIndia.Sri.H.

C.Mathurmovedamendmenttotheeffectthatthequestionregardingtheabolitionof

CapitalPunishmentbereferredto theLaw Commission.SriBedealso movedan

amendmenttotheeffectthatacommitteeofelevenmembersconsistingoflegal

expertsandmembersofParliameantbeappointedtoinvestigateandreportunderwhat

circumstancestheCapitalPunishmentcouldbeabolished.

TheLegislativemovehaving,thus,endedwiththeresolution,ofSriRaghunathSingh,

thematterwastakenupduringGandhiCentenaryyear,whentheGovernmentdecided
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to commute the death sentence ofcondemned prisoners into sentence oflife

imprisonment.Inreplaytoaquestionraised,intheRajyaSabha,onMarch12,1969by

Ganesh LaiChaudhary,whetherGovernmenthad ordered to commute the death

sentenceduringtheGandhiCentenaryyear,theHomeMinister,Y.B.Chavan,statedon

flooroftheHousethatinconnectionwiththeGandhiCentenaryyear,ithadbeen

decidedthatinrespectofdeathsentencesawardedbyCourt,thePresidentwould

exercisehisprerogativeofmercyinthecaseofallprisonersagainstwhom thedeath

sentencehadbeenawardedonorbeforethe12thNovember,1968,andcommutethe

deathsentenceineachcasetooneofimprisonmentforlife.

SUMMARY:

CapitalPunishmentexistedinEnglandsince450B.C.IntenthcenturyBritainmutilation

also appeared on the scene.Canute’s rule was blessed with peace withoutany

executions.But,RufusreintroducedCapitalPunishment.Bytheendoffifteenthcentury

eccelesiasticalcourtsstaredpunishingpeoplespiritually.Everyliterateclaimedthe

benefitofclergy.Inspiteofthis,thenumberofcapitaloffencesinEnglandroseto220

butinthecourseoftimetheywerereducedtothirtytwoinall.Thestartingpointfor

abolitionofCapitalPunishmentinEnglandwastheyear1764,withCesareBeccaria’s

essayonCrimesandPunishment.WiththeeffortsofBentham andRomilytheideasof

BeccariaseepedintotheEnglishthought.Mackintosh,EwartandJohnRusselwere

instrumentalfortheabolitionmove.

CriminalLaw wasnotuniform throughoutAmerica.EveryColonyhaditsownlaw

thoughthevariationisslight.Thoughtechnicallythirty-onecrimescarrydeathpenalty

onlysevencrimeshaveactuallybeenpunishedwithdeath.BenjaminRush,influenced

byBeccaria’sessaystartedthemovementtowardstheabolitionofCapitalPunishment.

Livingstonfurthercarriedthemovementofabolition.NineStatesinAmericaabolished

CapitalPunishmentcompletely.Inotherstatesitstillexists.

InIndia,theHinduEraandMughalRegimesawCapitalPunishmentbeingimposedquite
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liberally.Afterthe British stepped in the numberofcapitaloffences reduced

substantially.In1860,theIndianPenalCodewasenacted.Itprescribeddeathpenalty

onlyforeightcategoriesofoffences.PriortoIndependenceandafterIndependence

also severalmotionsweremoved inboththehousesfortheabolitionofCapital

Punishment,35thLawCommissionwasappointedtostudythematterindetail.Neither

theLegislaturenottheLawCommisionfeltthatthetimeisripenedfortheabolition.
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CHAPTERIV

CAPITALPUNISHMENTININDIABEFOREANDAFTERINDEPENDENCEIN

INDIA

CAPITALPUNISHMENTININDIA

CapitalpunishmentisalegalpenaltyinIndia.Ithasbeencarriedoutinnineinstances

since1995,whileatotalofthirtyexecutionshavetakenplaceinIndiasince1991,the

mostrecentofwhichwerecarriedoutin2020.

TheSupremeCourtinMithuvs.StateofPunjabstruckdownSection303oftheIndian

PenalCode,which provided fora mandatorydeath sentence foroffenders who

committedmurderwhilstservingalifesentence.Thenumberofpeopleexecutedin

IndiasincethenationachievedIndependencein1947isamatterofdispute;official

government statistics claim that fifty-two people had been executed since

Independence.However,researchbythePeople'sUnionforCivilLibertiesindicatesthat

theactualnumberofexecutionsisinfactmuchhigher,astheylocatedrecordsof1,422

executionsinthedecadefrom 1953to1963alone.ResearchpublishedbyNationalLaw

University,Delhiondeathrowconvictssince2000hadfoundthatofthe1,617prisoners

sentencedtodeathbytrialcourtsinIndia,capitalpunishmentwasconfirmedinonly

seventy-onecases.NLUDelhiconfirmed755executionsinIndiasince1947.National

LawUniversity,Delhiexamined1,414prisonerswhowereexecuted,intheavailablelist

ofconvictshangedinpost-Independencesince1947.AccordingtoareportoftheLaw

CommissionofIndia(1967),thetotalnumberofcasesinwhichthedeathsentencewas

handeddowninIndiafrom 1953-63was1410.

InDecember2007,IndiavotedagainstaUnitedNationsGeneralAssemblyresolution

callingforamoratorium onthedeathpenalty.InNovember2012,Indiaagainupheldits

stance on capitalpunishmentbyvoting againstthe UN GeneralAssemblydraft

resolutionseekingtoendtheinstitutionofcapitalpunishmentglobally.33

On31August2015,theLawCommissionofIndiasubmittedareporttothegovernment

which recommended the abolition ofcapitalpunishmentforallcrimes in India,

exceptingthecrimeofwagingwaragainstthenationorforterrorism-relatedoffences.

Thereportcitedseveralfactorstojustifyabolishingthedeathpenalty,includingits

abolitionby140othernations,itsarbitraryandflawedapplicationanditslackofany

provendeterringeffectoncriminals.

33https://en.wikipedia.org/wiki/Capital_punishment_in_India
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4.1HISTORY:

IncolonialIndia,deathwasprescribedasoneofthepunishmentsintheIndianPenal
Code,1860(IPC),whichlistedanumberofcapitalcrimes.Itremainedineffectafter
independencein1947.ThefirsthanginginIndependentIndiawasthatofNathuram
GodseandNarayanApteintheMahatmaGandhiassassinationcaseon15November
1949.34

UnderArticle21oftheConstitutionofIndia,nopersoncanbedeprivedofhislifeexcept
accordingtoprocedureestablishedbylaw.

BachanSinghvs.StateofPunjab(1980)

TheConstitutionBenchjudgmentofSupremeCourtofIndiainBachanSinghvs.State
ofPunjab(1980)(2SCC684)madeitveryclearthatCapitalpunishmentinIndiacanbe
givenonlyinrarestofrarecases.Thisjudgementwasinlinewiththepreviousverdicts
inJagmohanSinghvs.StateofUttarPradesh(1973),andtheninRajendraPrasadvs.
StateofUttarPradesh(1979).TheSupremeCourtofIndiaruledthatthedeathpenalty
shouldbeimposedonlyin"therarestofrarecases."Whilestatingthathonourkillings
fallwithinthe"rarestoftherare"category,Courthasrecommendedthedeathpenalty
beextendedtothosefoundguiltyofcommitting"honourkillings",whichdeservetobea
capitalcrime.TheSupremeCourtalsorecommendeddeathsentencestobeimposed
onpoliceofficialswhocommitpolicebrutalityintheform ofencounterkillings.

Anappealfiledin2013byVikram Singhandanotherpersonfacingthepenaltyofthe
deathsentencequestionedtheconstitutionalvalidityofSection364A oftheIndian
PenalCode.

4.2OTHERLEGISLATION:

InadditiontotheIndianPenalCode,aseriesoflegislationenactedbytheParliamentof
Indiahaveprovisionsforthedeathpenalty.

Satiistheburningorburyingaliveofanywidoworwomanalongwiththebodyofher
deceasedhusbandoranyotherrelativeorwithanyarticle,objectorthingassociated
withthehusbandorsuchrelative.UnderTheCommissionofSati(Prevention)Act,1987
Part.II,Section4(1),ifanypersoncommitssati,whoeverabetsthecommissionofsuch
sati,eitherdirectlyorindirectly,shallbepunishablewithdeath.

ScheduledCasteandScheduledTribe(PreventionofAtrocities)Act,1989,1989was
enactedtopreventthecommissionofoffencesofatrocitiesagainstthemembersof
theScheduledCastesandtheScheduledTribes.UnderSection3(2)(i)oftheAct,
bearingfalsewitnessinacapitalcaseagainstamemberofascheduledcasteortribe,
resultinginthatperson'sconvictionandexecution,carriesthedeathpenalty.In1989,

34https://en.wikipedia.org/wiki/Capital_punishment_in_India
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theNarcoticDrugsandPsychotropicSubstancesAct,1985waspassedwhichapplieda
mandatorydeathpenaltyforasecondoffenceof"largescalenarcoticstrafficking".

Inrecentyears,thedeathpenaltyhasbeenimposedundernewanti-terrorism legislation
forpeopleconvictedofterroristactivities.On3February2013,inresponsetopublic
outcryoverabrutalgangrapeinDelhi,theIndianGovernmentpassedanordinance
whichappliedthedeathpenaltyincasesofrapethatleadstodeathorleavesthevictim
ina"persistentvegetativestate".Thedeathpenaltycanalsobehandeddowntorepeat
rapeoffendersundertheCriminalLaw(Amendment)Act,2013.35

InJanuary2014,athree-judgepanelheadedbyChiefJusticeofIndiaPalanisamy
Sathasivam commutedsentencesof15deathrowconvicts,rulingthatthe"inordinate
andinexplicabledelayisagroundforcommutingdeathpenaltytolifesentence".
SupremeCourtofIndiaruledthatdelaysrangingfrom sevento11yearsinthedisposal
ofmercypleasaregroundsforclemency.Thesamepanelalso passedasetof
guidelinesfortheexecutionofadeathrowconvict,whichincludesa14-daygapfrom
thereceiptofcommunicationoftherejectionofthemercypetition[33]tothescheduled
executiondate,aftergoingthroughtheShatrughanChauhanvs.UnionofIndiacase.
Subsequently,inFebruary2014,SupremeCourtcommuteddeathsentenceofRajiv
Gandhi'skillerson the basisof11-yeardelayin deciding on mercyplea.Itwas
subsequentlycommutedtolifeimprisonment.InMarch2014,SupremeCourtofIndia
commuteddeathsentenceofDevinderPalSinghBhullar,convictedina1993Delhi
bombingscase,tolifeimprisonment,bothonthegroundofunexplained/inordinate
delayofeightyearsindisposalofmercypetitionandonthegroundofinsanity/mental
illness/schizophrenia.

4.3CURATIVEPETITION:

TheconceptofCurativepetitionwasevolvedbytheSupremeCourtofIndiainthe
matterofRupaAshokHurravs.AshokHurraandAnr.(2002)wherethequestionwas
whetheranaggrievedpersonisentitledtoanyreliefagainstthefinaljudgement/order
oftheSupremeCourt,afterdismissalofareview petition.TheSupremeCourtinthe
saidcaseheldthattopreventabuseofitsprocessandtocuregrossmiscarriageof
justice,itmayreconsideritsjudgementsinexerciseofitsinherentpowers.

4.4CAPITALOFFENCES

SectionunderIPCorotherlaw Natureofcrime

120BofIPC
Beingapartytoacriminalconspiracytocommita
capitaloffence

121ofIPC WagingwaragainstIndia

132ofIPC
Abettingamutinyinthearmedforces(ifamutiny
occursasaresult),engaginginmutiny

35https://en.wikipedia.org/wiki/Capital_punishment_in_India
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194ofIPC
Givingorfabricatingfalseevidencewithintentto
procureaconvictionofacapitaloffence

302,303ofIPC Murder

305ofIPC Abettingthesuicideofaminor

PartIISection4ofTheCommission
ofSati(Prevention)Act,1987

AidingorabettinganactofSati

364AofIPC
Kidnapping,inthecourseofwhichthevictim was
heldforransom orothercoercivepurposes.

31A of the Narcotic Drugs and
PsychotropicSubstancesAct,1985

Drugtraffickingincasesofrepeatoffences

376AB ofIPC;42ofProtectionof
Childrenfrom SexualOffencesAct,
2012 (POCSO)and CriminalLaw
(Amendment)Act,2013

Rapeandgangrapeofagirlunder12yearsofage

396ofIPC

Dacoitywithmurder–incaseswhereagroupoffive
ormoreindividualscommitdacoityandoneofthem
commits murderin the course ofthatcrime,all
members ofthe group are liable forthe death
penalty.

376A of IPC and CriminalLaw
(Amendment)Act,2013

Rapeifperpetratorinflictsinjuriesthatresultinthe
victim’s death or incapacitation in a persistent
vegetativestate,orisarepeatoffender.

Bombay Prohibition (Gujarat
Amendment)Act,2009

InGujaratonly–Manufactureandsaleofpoisoned
alcoholwhichresultsindeath(s).

4.5POWEROFTHEPRESIDENT

The presentdayconstitutionalclemencypowers ofthe Presidentand Governors
originatefrom theGovernmentofIndiaAct1935but,unliketheGovernorGeneralof
India,thePresidentandGovernorsinindependentIndiadonothaveanyprerogative
clemencypowers.36

InV.SriharanandMuruganv.UnionofIndia,(2014)4SCC242theSupremeCourt
reiteratedthattheclemencyprocedureunderArticle72/161providesarayofhopeto
thecondemnedprisonersandhisfamilymembersforcommutationofdeathsentence
intolifeimprisonmentand,therefore,theexecutiveshouldstepupandexerciseitstime
honouredtraditionofclemencypowerofguaranteedintheconstitutiononewayorthe
otherwithinareasonabletime.Profusedeliberationonthenatureofpowerunder

36https://en.wikipedia.org/wiki/Capital_punishment_in_India
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Article72/161oftheConstitutionhasalreadybeensaidinShatrughanChauhan.

4.6CONSTITUTIONALPOWER

Article72(1)oftheConstitutionofIndiastates:

ThePresidentshallhavethepowertograntpardons,reprieves,respitesorremissions
ofpunishmentortosuspend,remitorcommutethesentenceofanypersonconvicted
ofanyoffence

(a)inallcaseswherethepunishmentorsentenceisbyaCourtMartial;

(b)inallcaseswherethepunishmentorsentenceisforanoffenceagainstanylaw
relatingtoamattertowhichtheexecutivepoweroftheUnionextends;

(c)inallcaseswherethesentenceisasentenceofdeath.

4.7EXECUTIONOFDEATHSENTENCE:

TheexecutionofdeathsentenceinIndiaiscarriedoutbyhangingbytheneckuntil
death.

4.7.1HANGING

TheCodeofCriminalProcedure(1898)calledforthemethodofexecutiontobe
hanging.ThesamemethodwasadoptedintheCodeofCriminalProcedure(1973).
Section354(5)oftheaboveprocedurereadsas"Whenanypersonissentencedto
death,thesentenceshalldirectthatthepersonbehangedbythenecktillthepersonis
dead."Thehangingmethodislongdrop,themethoddevisedbyWilliam Marwoodin
Britain.Thepersonhastheirnecksnappedastheyfallthroughthetrapdoorandisleft
hanginguntiltheyaredead.

Asof2011,onlytwopeoplehadbeenhangedovertheprevious15yearsandtherewas
nolongeraprofessionalhangmantobefound.8menhavebeenhangedsofarinthe
21stcentury,mostrecentlyin2020.TheconvictsoftheNirbhayacasewerehangedtill
deathat5:30am ISTon20March2020.

4.7.2SHOOTING

TheArmyAct,TheNavyActandTheAirForceActalsoprovidefortheexecutionofthe
deathsentence.Section34oftheAirForceAct,1950empowersthecourtmartialto
imposethedeathsentencefortheoffencesmentionedinsection34(a)to(o)ofTheAir
ForceAct,1950.Section163oftheActprovidesfortheform ofthesentenceofdeath
as:-
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"Inawardingasentenceofdeath,acourt-martialshall,initsdiscretion,directthatthe
offendershallsufferdeathbybeinghangedbytheneckuntilhebedeadorshallsuffer
deathbybeingshottodeath."

ThisprovidesforthediscretionoftheCourtMartialtoeitherprovidefortheexecution
ofthedeathsentencebyhangingorbybeingshottodeath.TheArmyAct,1950,and
TheNavyAct,1957alsoprovideforthesimilarprovisionsasinTheAirForceAct,
1950.37

4.8DEATHPENALTYININDEPENDENTINDIA

Atleast100peoplein2007,40in2006,77in2005,23in2002,and33in2001were
sentencedtodeath(butnotexecuted),accordingtoAmnestyInternationalfigures.No
officialstatisticsofthosesentencedtodeathhavebeenreleased.

About26mercypetitionsarependingbeforethepresident,someofthem from 1992.
TheseincludethoseofKhalistanLiberationForceterroristDevinderPalSinghBhullar,
thecasesofslainforestbanditVeerappan'sfourassociates—Simon,Gnanaprakasham,
MeesekarMadaiah and Bilvendran—forkilling 21 policemen in 1993;and Praveen
KumarforkillingfourmembersofhisfamilyinMangalorein1994.

InJune2012itbecameknownthatIndianpresidentPratibhaPatil,neartheendofher
five-yearterm aspresident,commutedthedeathsentenceofasmanyas35convictsto
lifeimprisonment,includingfouronthesameday(2June),whichcreatedastorm of
protest.Thiscausedfurtherembarrassmenttothegovernmentwhenitcametolight
thatoneoftheseconvicts,BanduBaburaoTidke—convictedfortherapeandmurderof
a16-year-oldgirl—haddiedfiveyearspreviouslyfrom HIV.

Therehavebeencallsfortheintroductionofthedeathpenaltyforrapistsandmolesters,
especiallysinceaninfamous2012Delhigangrapecaseandlatercrimes.

4.9NOTABLEINDIVIDUALSEXECUTEDANDFACINGEXECUTION

SeemaGavitandRenukaShindearetheonlytwowomeninIndiaondeathrow,whose
mercypleaswererejectedbythePresidentaftertheSupremeCourtofIndiaconfirmed
theirdeathsentence.

AsofJuly 2015,PresidentPranabMukherjeehadrejected24mercypleasincludingthat
ofYakubMemon,AjmalKasab,AfzalGuru.

On27April1995,AutoShankarwashangedinSalem CentralJailatSalem,TamilNadu.
On14August2004,DhananjoyChatterjeewashangedforthemurder(followingarape)
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of14-year-oldHetalParekhatherapartmentresidenceinBhowanipore,WestBengalon
5March1990.Chatterjee,whosemercypleawasrejectedon4August2004,waskept
atAliporeCentralJailinKolkata,WestBengalfornearly14years.

In1997,MahendraNathDaswassentencedtodeath.Hewasinfamousforhaving
surrenderedtopolicewhileholdingaswordandtheseveredheadofhismurdervictim.
In2013,theSupremeCourtcommutedhissentencetolifeinprison.

On3May2010,aMumbaiSpecialCourtconvictedAjmalKasabofmurder,wagingwar
againstIndia,possessingexplosivesandothercharges.On6May2010thesametrial
courtsentencedhim todeathonfourcountsandtoalifesentenceonfiveothercounts.
KasabwassentencedtodeathforattackingMumbaiandkilling166peopleon26
November2008alongwithnineotherPakistaniterrorists.Hewasfoundguiltyof80
offences,including waging waragainstthenation,which ispunishablebydeath.
Kasab'sdeathsentencewasupheldbytheBombayHighCourton21February2011.
andbytheSupremeCourton29August2012.Hismercypleawasrejectedbythe
presidenton5Novemberandthesamewascommunicatedtohim on12November.On
21 November2012,Kasab was hanged in the Yerwada CentralJailin Pune,
Maharashtra.

AfzalGuruwasconvictedofconspiracyinconnectionwiththe2001IndianParliament
attackandwassentencedtodeath.TheSupremeCourtofIndiaupheldthesentence,
rulingthattheattack"shockedtheconscienceofthesocietyatlarge."Afzalwas
scheduledtobeexecutedon20October2006,butthesentencewasstayed.Hewas
hangedon9February2013atDelhi'sTiharCentralJail.

YakubMemon,convictedof1993Bombaybombings,wasexecutedbyhangingin
NagpurCentralJailatNagpur,Maharashtraataround6:30 am ISTon30July2015.On
21March2013theSupremeCourtconfirmedMemon'sconvictionanddeathsentence
forconspiracythroughfinancingtheattacks.On30July2013theSupremeCourtbench
headedbyChiefJusticeP.Sathasivam,JusticeB.S.ChauhanandJusticePrafulla
ChandraPantrejectedMemon'sapplicationforanoralhearinganddismissedhis
review petitionbycirculation.IndianPresidentPranabMukherjeerejectedMemon's
petitionforclemencyon11April2014.Memonthenfiledacurativepetitiontothe
SupremeCourt,whichwasrejectedon21July2015.Hebecamethefirstconvictin31
yearstobehangedinNagpurCentralJailandthefourthinIndiasince2004.On5March
2012asessionscourtinChandigarhorderedtheexecutionofBalwantSinghRajoana,a
convictedterroristfrom BabbarKhalsa,forhisinvolvementintheassassinationofChief
MinisterofPunjabBeantSingh.Thesentencewastobecarriedouton31March2012
in Patiala CentralJail,butthe Centre stayed the execution on 28 March due to
worldwideprotestsbySikhsthattheexecutionwasunfairandamountedtoahuman
rightsviolation.

ThefouradultperpetratorsAkshayThakur,VinaySharma,PawanGuptaandMukesh
Singhoftheinfamous2012Delhigangrapewhosurvivedtotrialweresentencedto
deathbyhangingon13September2013.Theywereexecutedat5:30a.m.on20March
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2020,afteralengthylegalbattle.38

4.10NCRBANDACHRSTATISTICS

Year
Sentences
given

Sentences
commuted
tolife

Executed Convict President
Ruling
Party/Alliance

2001 106 303 0
K.R.

Narayanan

National
Democratic

Alliance
2002 126 301 0

A.P.J.
Abdul
Kalam

2003 142 142 0

2004 125 179 1
Dhananjoy
Chatterjee

United
Progressive

Alliance

2005 164 1241 0

2006 129 1020 0

2007 186 881 0

Pratibha
Patil

2008 126 46 0

2009 137 104 0

2010 97 62 0

2011 117 42 0
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2012 97 61 1 AjmalKasab

Pranab
Mukherjee

2013 125 115 1 AfzalGuru

2014 95 112 0

National
Democratic

Alliance

2015 101 49 1
Yakub

Memon

2016 148 82 0

2017 121 83 0

Ram Nath
Kovind

2018 186 65 0

2019 0

2020 4

Akshay
Thakur,
Mukesh
Singh,
Pawan

Guptaand
Vinay

Sharma

TheDeathpenaltyisaprocess,wherethelifeofapersonistakenbytheStateby

followingthedueprocedureoflaw.Capitalpunishmentis,inallcases,givenforthe

mostheinousofcrimes.Duringrecenttimes,therehasbeenaglobaltrendtoabolish

thecapitalpunishment.However,Indiahasyetnotabolishedthecapitalpunishment

(thoughtheCourtawardsthecapitalpunishmentinrarestoftherarecase).What

makes the capitalpunishmenta unique form ofpunishmentis the nature of

irreversibilityattachedtoit.Ifanyerrorhasbeencommittedtoawardingthedeath

penalty,itcannotbeundoneafterthepersonhasbeenexecuted.(Manypeoplegivethis
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argumentforabolishingthecapitalpunishment.)39

Althoughthedeathpenaltyhasexistedfrom timeimmemorial,themovementtoabolish

ithasgainedalotofmomentum intherecenttimes.Thismovementcanbetracedback

totheworksOfoneofthegreatcriminologistnamedCessareBeccaria,whoconvinced

manypeoplethatdeathpenaltyshouldbeabolishedbecauseitisinhuman,uselessand

technicallyspeaking,apublicassassination.Intheyear1846,Michiganbecamethefirst

Statetoabolishthecapitalpunishment,followedbyPortugalandVenezuelain1867.

AbolitionofthedeathpenaltywasalsosupportedbytheUnitedNationsduringthe

draftingofUniversalDeclarationofHumanRightsintheyear1948.

Aroundtheworld,58countriesstillpracticeawardingthecapitalpunishment.102

countriesdonotawardcapitalpunishmentforanycrime,i.e.totalabolition.According

tothereportsofAmnestyInternationalChina,Iraq,andIranhaveawardedhighest

numberofdeathpenaltiesintherecentyears.InEurope,thedeathsentencehasbeen

almostabolishedcompletely,exceptTheRepublicofBelarusretainingit.

4.11POSITIONININDIA

Article21oftheIndianConstitutionstatesthatnopersonshallbedeprivedofhislife

andlibertyexceptaccordingtotheprocedurelaiddownbylaw.UnderArticle21,every

personhastheRighttoLifewhichhasbeenguaranteedbytheConstitution.

TheIndianPenalCode,1860providesfortheprovisionofadeathsentenceforvarious

offenseslikecriminalconspiracy,murder,wagingwaragainstthenation,dacoityand

murder,etc.VariousotherlegislationsliketheNDPS ACT and UnlawfulActivities

PreventionActalsoprovidesforthedeathpenalty.

UnderArticle72,theConstitutionhascreatedaprovisionforclemencyofcapital

punishment.UnderthisArticle,thePresidentofIndiahasthepowertograntpardon,or

commuteorremitthedeathsentenceincertaincases.Similarly,Article161provides

forpowersoftheGovernoroftheStatetograntclemency.

Also,whenaSessionsCourtawardsthecapitalpunishment,itmustbeconfirmedby

39https://blog.ipleaders.in/capital-punishment-india-overview/
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theHighCourtoftheparticularstate,andthenonlytheexecutioncanbecarriedout.

Thesemeasuresarenecessarysoasto removeanyroom forerror.Thesedays,

awardinglifesentencehasbecometherule,anddeathpenaltyanexception,whichis

awardedonlyintherarestoftherarecase.ThecaseofJagmohanSinghvStateofU.P

WasthefirstcaseinwhichthecourthadtheopportunitytodiscusstheConstitutionality

ofcapitalpunishment.Thecouncilfortheappellantputforththeargumentthatcapital

punishmenttakesawayalltherightsguaranteedunderArticle19(1)oftheConstitution.

Thesecondargumentwhichwasgiventhatthediscretionofwhichcapitalpunishment

wasawardeddidnotfollowanyfixedstandardorpolicy.Thirdlyitwasarguedthatthis

unguided and unfettered discretion violated Article 14 ofthe constitution,which

guaranteesequalitybeforethelaw.Itwasstatedthatinmanycases,thesituationarose

thatwheretwoindividualshadcommittedamurder,onewasawardedthecapital

punishment,andotherwasawardedlifeimprisonment.Thelastargumentwhichwas

putforwardwasthatthelawdoesnotprovideanyguidelineswhichconsidersdifferent

factorsandcircumstanceswhileawardingdeathpenaltyorlifeimprisonment.40

4.12LAW COMMISSIONREPORT

Adiscussionondeathpenaltycannotbecompletewithouttakingintoconsiderationthe

36th Reportofthe Law Commission ofIndia,which was submitted bythe Law

Commissionin1967.

TheReportstatedthattheissueofabolitionorretentionofcapitalpunishmentshould

bedecidedafterbalancingtheargumentsgiveninfavorandinagainstofdeathpenalty.

Asinglefactorcannotdecidethequestionofabolitionorretentionofdeathpenaltyin

thecountry.TheReportalsovocallystatedthatthequestionofprotectingthesociety

mustbegivenprimeconsiderationwhiledecidingtheissue.

TheCommissiondid considerthestrong argumentsgivenforabolitionofcapital

punishment.Theyalso considered the conceptofirrevocabilityattached with the

punishmentofadeathpenalty.Nordidtheyignorethefactthatcapitalpunishmentwas

very severe,and a modern approach was required to dealwith criminals.But

consideringthestateofthenation,theCommissionstatedthat,keepinginmindthe

40https://blog.ipleaders.in/capital-punishment-india-overview/



85|Page

wayofupbringingofthecitizen,thedisparitylevelineducationalandmorallevelsofthe

people,thevastnessofthearea,thediversityofthenationandtheutmostneedto

preservelawandorder,Indiacannotriskabolishingthecapitalpunishmentyet.

InthejudicialpronouncementofEdigaAnammavStateofAndhraPradesh,Justice

Krishna Iyercommuted the death sentence ofthe accused to life imprisonment

consideringfactorslikegender,ageandsocio-economicbackgroundoftheaccused.In

thiscase,theCourtlaidoutthatapartfrom lookingintothecircumstancesofthecrime,

theCourtshouldalsolookintotheconditionoftheaccused.Thiscasewasfollowedby

someimportantdevelopments.Section354(3)wasaddedtotheCodeofCriminal

Procedure,1973 which stated thatin caseswherecapitalpunishmentwasbeing

awarded,theCourthastogivespecialreasonsforit.Thismadelifeimprisonmentarule,

anddeathpenaltyanexception,whichwastheotherwayroundearlier.

In1979,IndiaalsobecameasignatorytotheInternationalCovenantonCiviland

Politicalrights(ICCPR). InthecaseofRajendraPrasadvStateofU.PtheApexCourt,

however,statedthatthequestionwhethercapitalpunishmentshouldbeabolishedor

retainedwasaquestionfortheLegislatureandnotfortheCourtstodecide.41

ThecaseofBachchanSinghvStateofPunjabagainbroughtupthequestionofthe

validityofcapitalpunishmentandinthiscase,thedoctrineof“rarestoftherare”was

formulated.ThefiveJudgeBenchstatedthatthetakingofhumanlifeshouldn’tbe

encouragedevenintheform ofpunishmentexceptin“rarestoftherare”caseswhere

noalternativemethodcanbeusedandisforeclosed.

Whenthevalidityofcapitalpunishmentwasquestioned,thebench(majoritydecision)

opinedthatcapitalpunishmentdidnotviolateeitherArticle19orArticle21ofthe

41https://blog.ipleaders.in/capital-punishment-india-overview/
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Constitution.TheyalsopointedouttothefactthatthemakersoftheConstitutionwere

fullyawarethatthecapitalpunishmentmaybeawardedinsomecases,anditwas

provedbytheexistenceoftheprovisionofappealandprovisionofpardoningpowersof

thePresidentandtheGovernor.Itwasalsolaiddownthatmitigating,andaggravating

factorsshouldbeconsideredwhiledecidingthematter.

InthejudicialpronouncementofMithuv.StateofPunjab,mandatorydeathsentence,

underSection303OfIPCwasdeclaredunconstitutionalanddeletedfrom theIPC.This

sectionwasbasedonthelogicthatanycriminalwhohasbeenconvictedforlifeand

hascommittedamurderwhileincustodyisbeyondreformationanddonotdeserveto

live.

ThecaseofMachchiSinghvStateofPunjabelaboratedthedoctrineof“rarestofrare.”

TheCourtgaveguidelinesregardingthethingstobeconsideredwhendecidingonthe

issuethatwhetherthecasefallsunderthecategoryof“rarestofrare”ornot. 

Thefollowingare-

1.MannerofCommissionoftheCrime: TheCourtstatedthatifthecrimewere

committedinextremelybrutalanddiabolicmannerssothatitarousesthe

intenseindignationofthesociety,it’dfallundertherarestoftherarecase.

Someinstancesweregivenlikewhenthehouseofthevictim issettoflame

withtheobjectivetoburnhim alive,orthevictim issubjectedtoinhuman

crueltyandtorture,orwhenthebodyofthevictim ischoppedandmutilated,

it’llbeconsideredasararestofrarecase.
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2.Motive forCommission ofthe Crime: When the crime is committed in

furtherancetobetraythenation,orassassinsarehiredtokillthevictim,orany

deliberatedesignismadetokillthevictim inacold-bloodedmanner,it’llalso

fallunderthesaidcategoryofrarestoftherare.

3.MagnitudeoftheCrime: Whenthecrimeishumongousinproportion,for

example,killingallthemembersofthefamilyoralocalityisdone.

4.SociallyAbhorrentNatureofCrime:Whenthecrimeissuchthatitissocially

abhorred,suchaskillingapersonbelongingtothebackwardclassesofthe

community,orburning ofabrideincasedowrywishesarenotmet,or

murderingawomantoremarryagain.42

5.Victim oftheCrime: Ifthevictim ofthecrimeisasmallchild,whocouldn’t

haveprovidedanyreasontotheaccusedtocommitthecrime,orthecrimeis

committedagainstahelplesswoman,oranoldperson,andifthevictim was

mentallychallenged,orthevictim wasapublicfigurewhowaslovedbythe

society,thecrimewillfallunderrarestoftherarecase.

InthecaseofAllauddinvStateofBihar,TheCourtstatedthatincasetheCourtwas

unabletogiveaspecialreasonforawardingthecapitalpunishment,theCourtshould

goforalowersentence.InthecaseofKeharSinghvUnionofIndia,Assassinsofthe

thenPrimeMinister,IndiraGandhi,weresentencedtodeath.KeharSinghwasoneof

theconspiratorswhotookpartintheplanningofthemurderbutdidnotcommitit.The

Courtstatedthateventhisfellintherarestofrarecategory.

ThecaseofSantoshKumarBariyarvStateofMaharashtraCanbeconsideredoneof

thecaseswhereamajorsteptowardsabolitionofthedeathsentencewastaken.Inthe

42https://blog.ipleaders.in/capital-punishment-india-overview/
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followingcase,theaccusedalongwiththreeotherpeoplekidnappedapersonandthen

demandedaransom of10lacrupees.Whenthedemandswerenotmet,thekidnappers

killedthevictim andchoppedhisbodyintopiecesandthendisposedofthevictim’s

bodybythrowing,thepiecesarevariouslocations.Althoughthemannerinwhichthe

crimewascommittedwasextremelybrutal,theCourtconsideredthemitigatingfactors

andopinedthatthecasewasoutsidetheambitof“rarestoftherare”category.The

reasoningoftheCourtwasthattheaccusedwerenotprofessionalkillers,andthey

committedthecrimewiththesolemotiveofcollectingmoney.TheCourtopinedthatin

suchcircumstances,therewasachancethattheymightbereformedandoptedforthe

lesserpunishmentoflifeimprisonment.

Intheyear2012,thejudicialsystem hadtosuffertwomajorembarrassments.Thefirst

instance was when fourteen retired judges asked forthirteen cases ofcapital

punishmenttobecommutedadmittingthatthecapitalpunishmentwasawardedoutof

ignoranceorerrorinthesecases.Thesecondinstancewaswhere,thethenPresident

PratibhaPatilcommutedthedeathpenaltyofaconvicttolikeimprisonment,anditwas

laterknownthathehadalreadydiedfiveyearspreviously.43

Aftertheseincidents,theprotestagainstawardingofcapitalpunishmentgainedmore

momentum.In2012,AjmalAmirKasabwasexecutedbytheStateforhisinvolvementin

theMumbaiTerrorAttack.Thenin2013,Mohd.Afzal,themastermindofthe2001

ParliamentAttackwasalsoexecuted.TheverdictoftheNirbhayaRapecasewasalso

givenin2013wheretheaccusedwereawardeddeathsentence;thisdecisionalso

reignitedthedebateregardingthedeathpenalty.

43https://blog.ipleaders.in/capital-punishment-india-overview/
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CHAPTERV

DOCTRINEOFRARESTOFRARECASE

Tounderstandtheprincipleofrarestofrarecaseisthemainbodyofthisresearch

which only willconclude the objective ofresearch.To understand this doctrine

researcherhadgonethroughmanycasesthoseareas:

InRooperv.SimmonscaseSupremeCourtprohibitedtheawardingofdeathpenalty

lessthan18yearofageandsetsminimum ageofdeathpenalty.

In Uttechtv.Brown caseUS Supremecourtjudgementwasproved an exception

regardingdeathpenalty.SupremeCourtinhisjudgementorderedfortheformationof

trialintwophasesfordeathpenalty.Inits1sttrialthejuristwillfindwhetherornotthe

accusedisguiltyofcrimeofmurderandintheanothertrialthejuristwilldecide

whethertopenalizeguiltywithdeathpenaltyisappropriateornotonlyiftheaccused

provedguiltyin1sttrial.AstoawardpenaltySupremeCourtrequirestojuryconsider

aggravatingfactorsandthatthroughtheevidencepresentedincasewhichinclude

aggravatingandmitigatingcircumstances.Itwasalsoheldthatdeathpenaltymustbe

awardedin“theworstofworstmurdercase”andnotroutinelyandthattowillbe

judgedoncriminalsviolentpastacts,ifaccusedhadlongviolentandcriminalrecordor

severalpeoplekilledatthetimeofaccusedcommittedmurderormurders.Butifan

accusedisguiltyofmitigatingfactorwhicharethoseinwhichtheaccusedhadnever

beenconvictedforanycrimesinthepastandtheactthatwasdonebyhim mightnot

beensignificant,thenhemustnotbepunishedwithdeathpenalty.UnderLockhartv.

Mccree,Supreme Courtjudgmentuphold the constitutionalityofstate procedure

regardingthejuristofdeathqualifiedanditwasheldthatthejuristwhowillsitinany

partcaserelatedtocapitalpunishmentforthedeterminationofguiltorinnocenceas

wellastodeterminewhetherdeathpenaltyshouldbeawardedornotmustnotbe

ideologicallyorreligiouslyoppose to death penaltyand these juristwillfind the

aggravatingandmigratingfactorinthatcaseandonthatbasisonlydeathpenalty

shouldbeawarded.

InlandmarkjudgementonTexasCaseofUSinwhichSupremeCourtrestoresthedeath

penaltyin1976,throughwhich388accusedwhohadreceivedthedeathpenaltyhave

beenexecuted(DeathPenaltyWhengenerateDeathlegally,2007).

TheAbovecaseswereofUnitedStatesbutwhenwewillhavealookonIndianCases

wewillfindthat:44

Section302ofIndianPenalCode,1860prescribedeathpenaltyorlifeimprisonmentas

44CAPITALPUNISHMENTONRARESTOFRARECASE:ISITJUSTANDFAIR?BYAkankshaMadaan
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penaltyformurder.Itisnotpossibletoholdthattheprovisionofdeathpenaltyasan

alternativepunishmentformurderisunreasonableand notinpublicinterest.The

deprivationoffreedom consequenceuponanorderofconvictionandsentenceisnota

directandinevitableconsequencesoflaw butismerelyincidentaltotheorderof

convictionandsentenceisnotadirectandinevitableconsequencesofthepenallaw

butismerelyincidentaltotheorderofconvictionandsentencewhichmayormaynot

comeintoplay,thatistosay,whichmayormaybepassed.Thussection302ofIndian

PenalCodedoesnothavetostandthetestofArticle 19(1)ofConstitutionofIndia,

1950.

SupremeCourtfrom BacchanSinghV.StateofPunjabimprovethestatuebytheruling

thatdeathpenaltywillbeawardedonlyonrarestofrarecrimes,whereotherremedyis

unquestionable.Till1970constitutionalcourtrequiretomentionthereasonbehind

awardingimprisonmentforliferatherthandeathsentenceincapitaloffence.

In Jagmohan Singh v.State ofUttarPradesh98 Supreme Courtby supporting

constitutionalityofdeathpenaltyhelditdoesnotonlypreventthecrimebutalsoit

preventthesociety.Honourablecourtalso held thatIndiacould nottakeriskby

experimentingwiththeabolitionofdeathpenaltybutcourtclearastandardthatdeath

penaltywillgoingtobeanexceptionandnottheruleinsentence.Thecircumstancesof

casewilldecidetheawardingofcapitalpunishmentwhichisonlytoprotectstate

security,publicorderandinterest.

ThereforewhenwehavealookonbarereadingofSection235ofCodeofCriminal

Procedure(Cr.PC)andSection354ofCr.PCitgavearighttoaccusedforhearingofpre

sentenceundersection235(2)andcompelthecourttospecifyspecialreasonfor

awardingdeathpenaltyratherforawardingdeathpenaltyratherthanthealternative

imprisonmentforlifesection354(3).45

In1980againtheconstitutionalityofdeathpenaltycameasaquestionbeforecourtin

BacchanSinghv.StateofPunjabSupremeCourtemphasizedontwoquestiontobe

consideredthat:-

-Wasthereanyuncommonaboutthecrime?

-Circumstancesofcrimeshow itsbrutalitytosuchanextentthataccusedmustbe

penalizedwithdeathpenalty.

Afterthisemphasiscourtdescribesthedoctrineofrarestofrarecaseswhichrequire

uncommon crimeand brutalcircumstancesofcrime.Also while interpretation of

section354(3)ofCr.PC,underspecialreasonrequirementcourtcameonconclusion

that:-
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Arealandabidingconcernforthehumanlifedignitypostulatesresistancetotakinga

lifethroughlawsinstrumentality.Thatoughtnottobedonesaveinrarestofrarecase

whenthealternativeoptionisunquestionablyforeclosd.Honourablecourtmoreclarify

theDoctrineofrarestofrarecasefrom thelandmarkjudgementinMacchiSinghand

ors v.State ofPunjab,this case reflects the brutalityofcrime.Itis a case of

extraordinarybrutalitywhereduetofamilydisputeMacchiSinghalongwith11other,

killed17peopleinasinglenightthroughraidanumberofhomesfornoreason.The

courtitselfinthepositionofsupportingpublicatlargewhoseresponseissoshocked

thattheywanttheawardofdeathpenaltyagainsttheaccusedthroughthepowerholder

ofjudiciaryirrespectiveoftheirpersonalopinion.Alsocourtinthisjudgmentmention

theconditiontobefulfilledforawardingofdeathpenaltyalongwithillustrationthose

are:-

a)Whenthemurderwasextremelybrutalinnaturewhicharouseintenseand

extremeindicationofthecommunity.

b)Whenthemurderiscommittedforamotivewhichevincestotaldepravityand

meanness.

c)Dowrydeathsorkillingduetoinfatuationwithanotherwoman,ofamemberofa

scheduledtribeorscheduledcasteongroundsofhiscaste/tribe;offencesto

terrorizepeopletogiveuppropertyandotherbenefitsinordertoreversepast

injusticesandtorestorethesocialbalance.

d)In cases ofmultiple murders ofa members ofa particularfamily,caste,

communityorlocality.

e)Wherethevictim isaninnocentchild,helplesswoman,agedorinfirm person,a

publicfigurewhosemurderiscommittedotherthanforpersonalreasons.

Accordingtocourtthefivecategoryofmurderthroughwhichthedoctrineofrarestof

rarecaseshallbeconsideredare:

a)Motive

b)Mannerofcommission

c)Theextentofcrime

d)Antisocialorrepugnantnatureofcrime

e)Personalityofvictim 46
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Ontheaboveprovidedguidelinecourtwilldecidethepunishment.

InRamnaresandorsv.StateofChhattisgarhSupremeCourtaskedtoawarddeath

penaltytoaccusedforhisbrutalactdonebygangrapeandthenmurder.Thevictim has

beenrapedbybrotherinlawandhisdrunkenfriendsandwhilegangrapeshewasbeen

strangulatedtodeath.Thecourtwhilediscussionimposedtheprincipleofrarestofrare

caseforawardingcapitalpunishment.SupremeCourtwhileawardingdeathpenalty

focusesonthenatureof (Mahapatro,2013)offence,itscircumstances,extentof

brutality,motiveconcludedthatitisessentialforthecourttoexaminethecaseson

theirfactsinlightofannouncedprinciples.Butapparentlywhenwereflectthese

principlesitsaysmerelybecauseacrimeisheinousitmaynotbeasufficientreasonto

awardcapitalpunishmentasthefactofbothcasesaredifferent.Theterm rarestofrare

focusestobeimposedonexceptionalcasewithspecialreason.Thisprinciplehasbeen

dividedinto2partsi.e.:-47

-AggravatingCircumstances

-MitigatingCircumstances

Theaboveterm means(Mahapatro,2013):

AggravatingCircumstances:-Acourtmayimposedeathpenaltyunderhisdiscretion

only-

o Ifthemurderhasbeencommittedafterpreplanningandinvolvebrutality.

o Murderinvolveexceptionalimmorality

o Murderisofmemberofarmedforceofunionorofpoliceorofanypublic

servantcommittedwhichsuchmemberwasonduty.

o Anyconsequencedonebypublicservantindischargeoflawfuldischarge

dutyundersection43ofCr.PC,1973.

MitigatingCircumstances(Mahapatro,2013):-Courtshalltakefollowingcircumstances:

-

o Offencecommittedundermentaloremotionaldisturbance.

o Youngageaccusedshallnotbepenalizedwithcapitalpunishment.

o Probabilitythataccusedwouldnotcommitcrimeagainstsociety.
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o Through factand circumstanceitwasbelievethattheaccused was

morallyjustifiedwhilecommittingoffence.

o Actwasdoneunderduress.

o Conditionofaccuseprovethathewasmentallyweak.

SupremeCourtclarifythatinmitigatingcircumstancesthebenchshallnotprovide

deathpenaltyunderrarestofrarestcase.

Afterbalancingbothaggravateandmitigatingcircumstancesandbyfollowingthe

principlecourtcameonconclusionthattheguiltmustbeprovidedlifeimprisonment.

Thisdecisionwasbasedon3importantreasons:-

- Accusedwereyoung

- Deathcausedbystrangulation

- Victim wasnotalawfulmarriedwifebuthavingextramaritalaffairwithaccused

i.ebrotherinlaw

WhilecorrelatingthetwolandmarkjudgmentofBacchansinghv.StateofPunjaband

JagmohonSinghv.StateofU.Pwherecapitalpunishmentappliedonprincipleofrarest

ofrarecasewastoprotectthepowerfrom arbitrariness.InJagmohansinghvstateof

U.Pthepurposeofdeathpenaltyshouldbeestablishedontheprinciplesalsomention

thatexerciseofdiscretionontheprincipleisthesafestpossiblesafeguardforaccused.

InBacchanSinghvStateofPunjabitwasheldthatinsection354(3)ofCr.PCthe

specialreasonisverylooseandhenceneededanoddandrandom interpretation.But

accordingtocourtestablishingastandardisapolicymattertobedonebylegislation.

EarlierinJagmohanSinghvStateofUttarPradeshitwasheldthattheawardingof

deathpenaltywillbecourtdiscretionbyfollowingtherecognizedprinciples.48

ThecriticsondeathpenaltybythecourtwerefoundinBacchanSinghv.StateofPunjab

casebyjusticeBhagwatigaveastrongprudenceonthedoctrinegivenbyjusticethatit

mayledtoriseofgreateramountofprejudiceindecisionmakingandapersonlifeuse

tobedependentonthedecisionofbenchwhichwasviolationofArticle14andArticle

21ofConstitutionofIndia.Honourablejusticeraisedanessentialpointbytheterm

brutal,coolbloodedetcdescribingthecrimearenotclearlyspecifiedcategoriesitonly

expresstheintensityofjudicialreactiontothecrimewhichmaynotbeuniform forall

judges.Thusthedecisionofdeathpenaltybyonejusticemaynotbeconsideredby

other.
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AnothercaseinAlokNathDuttv.StateofWestBengalvictim whilesleepingwasbeing

murderedbyhisbrotherthroughstrikeontheheadwithhardersubstanceovera

propertydispute.AbundantofcaseswerecitedinwhichSupremeCourtawardedeither

deathpenaltyforimprisonmentforlifeinsimilarsituation.Afteralargediscussion

courtfinallyawardeddeathpenaltytoaccusedspecifyingthereasonthatthenatureof

offencewascruelbutthemethodappliedwillnotbetermedascruelandtheactof

murderwascommittedduetobadhabitwhicharisesgreedofmoneyandtheaccused

thoughthattherewasnootheroptiontokillhisbrother.Thedecisionofdeathpenalty

wasbasedoncircumstancesevidenceandnotonprecedent.

InMacchiSinghv.StateofPunjabcourtwhilepronouncingtheprincipleofrarestofrare

casealsomentionsomeillustrationwhichincludecrimeagainstwomen.Womenand

childrenconsideredtobetheweakestsectionofsocietyandcrimeagainstwomenare

veryshamefultowardsociety.Inthiscasetheillustrationgivenalsoincludebride

burningcommitindemandofdowrycoldbloodedmurder whereonecantruston

murdererswheremurderisoccurredbycruelty,tortureorinhumanactsawardedwith

deathpenalty.Crimeagainsthelplesswomenandinnocentchildagainstwomenfeltin

rarestofraredoctrineexamplerapeetc.

InStateofU.Pv.Satish,courtawardeddeathpenaltytoaccusedwhorapeda6yearold

girl.CourtinconclusionafterconsideringBacchanSinghv.StateofPunjabandMacchi

Singhv.StateofPunjab130heldthatrapebecomeabnormalandinhumanwhenitwas

donewithaninnocentchildwherethechilddoesnotevenknowthatwhatishappening

evenknownthatwhatishappeningwithhim/herandwhichrequirestothelowestlevel

ofhumanitywhenfollowedbyheinousmurder.Thenactitbecomesinfulorcruelwhen

donewithchild.

OnotherhandSurrenderPalShivBalakalv.StateofGujratinwhichanotherbench

refuse death penalty where a teenage girlwere raped and then murdered.The

circumstantialevidenceclearlyprovidingaccuseddidnothadpreviouscriminalrecord

andhewasamigrantlabourfrom U.P andnothingestablishthathewillgoingto

becomeatroubleforsocietyinfutureandhenceitsnotfallunderDoctrineofrarestof

rarecase.49

InAbsarAlam v.StateofBiharwheretheaccusedkilledhismotherbychoppingher

head.HighCourtconsidersitasaninhumannatureofcrimeandawardeddeathpenalty

butSupremeCourtsetasidetheHCdecisionandheldthataccusedwasacultivator

residinginvillagethatisilliterateandhadnocontroloverhisemotionsandsituations.

InStateofU.Pv.M.KAnthonywhereaccusedkilledhiswifeandbothchildrenashe

wasnotabletoaffordtheexpensesofhiswife’streatment,courthelddeceasedmust
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beawardedwithlifeimprisonmentastheaccusedcommitcrimeduetopoverty.In

AzmalKasabCasewhowascaughtin26/11Mumbaiterrorattackcasewherethe

accusedwasawardeddeathpenaltybySupremeCourtbyobservingthatthewhole

crimewasplannedinPakistan.Todealwiththiscasecourtappliedtheguidelinewhich

wasestablishedinBacchansinghv.StateofPunjabandMacchisinghvStateofPunjab.
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CHAPTERVI

CONCLUSIONANDSUGGESTION

SUGGESTIONS:

●Thereformativetheoryofpunishmentwhichisthemosthumaneofalltheoriesare

basedontheprincipleofreform ofthelegalperpetratorsthroughindividualtreatment.

Accordingtoreformativetheory,thepurposeofthepunishmentistoteachorreform

theoffender.Suchcriminalsmustbeadequatelypunishedtojustifytheauthorityofthe

morallaw.Thistheoryfocusesontheirrehabilitationandconformstothenormsof

society;inlaw-abidingmember.Thistheorycondemnsallkindsofcorporalpunishment.

●Preventivetheorysaysthat"preventionisbetterthancure".Theideabehindthe

preventivetheoryofpunishmentistokeeptheperpetratorawayfrom society.This

theoryjustifiesthedeathpenaltyasanextremeform ofpunishmentbecauseofits

deterrenteffect.Indiafollowsthepreventivetheory.Amanhastakenthelifeofanother

man.Soheshouldbedeprivedofhislife.(RexandTonry2012)

●Death Penaltyis often imposed on the poor,uneducated,underprivileged and

minorities.TheywinalegalbattleinaCourtofLaw.LegalaidnowprovidedinIndiais

forthepooradvocates.Whilearguingacasewhereone'slifeisatstakethelawyerwho

isengagedbysevenyearslegalstanding.

●TheGovernmentwillpaythefeesofanattorney.Thiswouldbeaninterestinthe

lawyerwhoisarguingonbehalfoftheaccused.

●Insteadofinventingasophisticatedmethodofexecutionwhichisquick,painlessand

decent,itisbettertoswitchoverfrom deathpenaltytoalternativepunishment.

●Lifeimprisonmentisaverygoodalternativetodeathpenalty.Assuchitisopentothe

policymakersthattheyarenotyetreformativeinnaturebut,averygoodincometothe

government.Now,retentionistsneednotcomplainthatthemurderersbehindthebars

wouldcostmoreforthepublicexchequer.

●Causingdeathtoanindividualmaybeinevitableattimesincertaincircumstances,

suchaswhenacountryislockedineitherinternationalwarfareorcivilwarfare.Evenat

times,policepersonnelmayhavetheirlivesorotherlives.Insuchcases,strictlegal

safeguardsmustbeimposed.

●Insteadofspendingcoresorrupeesinconstructinggaschambersorgallows,the

expendituremaybedivertedtotrainefficientlaw enforcementauthoritiesandcorrect

errorsinthejudicialsystem.
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●Allmeasuresofabolitionforthedeathpenaltyshouldbeconsideredasprogressin

theenjoymentoftherighttolife.

●Dangerous offenders can be keptaway from the public withoutresorting to

executions.Manyabolitionistcountriesarepracticingthismethodofseclusion.Itisas

good as bad as keeping the mentally insane in an asylum without causing

inconveniencetothehealthy.

●TillCapitalPunishmentmaybeabolishedattheendoftheyear,andmayalsobe

avoidedwithregardtoconjugalvisitsandvisitswiththefamily.

CONCLUSION:

Therefore,itisconcludedthatinIndiathedeathpenaltyhasbeenappliedsinceancient

times,althoughthemethodsofthedeathpenaltyhavechangedfrom timetotime.

CapitalpunishmentisancientsanctionthereisnoCountrywheredeathpenaltynever

existed.HistoryisclearthatthedeathpenaltyhasneverbeendeclaredillegalinIndia.

Theawardingofthedeathpenaltytotheperpetratormustberegardedasarequirement

ofjustice.Thedeathpenaltyistheultimatewarningagainstallcrimes.Ifthecriminal

knowsthatthelegalsystem willnotstopputtinghim todeath,thesystem seemsmore

draconiantohim.Thatiswhyheislessinclinedtobreakandenter.Hemaynotbe

planningtokillsomeonewhorobsthem,butismuchmoreanxiousaboutthepossibility

ifheknowshewillbeexecuted.Sothereisabetterchancethathewillnotbreakinthe

firstplaceandcomein.Asystem intendedtoprovidejusticecannotdothisforthe

survivingvictims,unlessthemurdererhimselfiskilled.Ifmurderisthedeliberate

deprivationofthevictim'srighttolife,thenthedeliberatedeprivationoftherightofthe

courttohavethisright-evenifitisexcessivelystrict-isapunishmentappropriateto

themostseriouscrimethatcanbecommitted.Withoutthedeathpenaltyitcouldbe

arguedthatthelegalsystem doesnotmakeprovisioninresponsetothecrimeof

murder,andthereforedoesnotofferjusticeforthevictim.
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